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Preface 

This book marks the third research publication of the Secretariat for Research 
and Development (SRD) of the Association of Asian Constitutional Courts and 
Equivalent Institutions (AACC), founded in 2017 with an aim to conduct joint 
research on constitutions and constitutional adjudication. I express my heartfelt 
gratitude to AACC member institutions for their full engagement with this 
year’s research project. 

AACC SRD has endeavored to enhance the foundational understanding of 
constitutional review institutions and constitutional adjudication systems 
in Asia through the first research publication entitled Jurisdictions and 
Organization of AACC Members in 2018 and the second research publication 
entitled Constitutional Review at AACC Members in 2019. This year’s research 
book aimed to go deeper in its research and explored the issue of protections 
and limitations of ‘freedom of expression,’ which is one of the most fundamental 
human rights in a democratic society. 

The first part of the book lays out the overview, background, and methods 
of the research. The following part contains comparative tables on the 
constitutional provisions and right holders of the freedom of expression, 
grounds and contents of rights restrictions, and notable cases concerning 
freedom of expression on the internet. The third part covers more detailed 
information comprised of relevant norms and jurisprudence, cases, and 
statistics submitted by each AACC member. This year’s publication is 
particularly enriched by the full participation of 18 AACC member institutions 
to whom AACC SRD invited the submission of fact files early this year. Due to 
the publishing schedule, the Supreme Court of Bangladesh, which has recently 
acceded to the AACC in this August, was not able to contribute to this year’s 
research publication. I hope that more Asian countries will join us and share 
their constitutional adjudication experiences and systems in our subsequent 
publications. 



I look forward to ever closer cooperation between AACC members and AACC 
SRD, and once again express my deep gratitude to AACC member institutions 
for supporting this project and making this publication possible. 

Jongmun Park 
Secretary General

AACC SRD / Constitutional Court of Korea 



Congratulatory Message 

This year is all the more meaningful as the Association of Asian Constitutional 
Courts and Equivalent Institutions (AACC) celebrates its tenth anniversary 
of embarking on a historic journey towards the common goals of promoting 
democracy and the rule of law and ensuring human rights in Asia. Over the 
last decade, AACC membership grew from seven to nineteen. In addition 
to the Host Secretariat in charge of organizing the AACC congress, AACC 
now has three permanent secretariats which assist in facilitating regular 
cooperation among AACC members and the development of AACC. These 
are the Secretariat for Planning and Coordination, the Secretariat for Research 
and Development (SRD), and the Center for Training and Human Resources 
Development. 

Among them, AACC SRD run by the Constitutional Court of the Republic of 
Korea has played a key role in studying and sharing information on different 
constitutional adjudication systems and experiences of AACC members who 
have their own unique cultures and traditions. I congratulate AACC SRD for 
faithfully completing its mission and producing the third research publication, 
despite the challenges in international cooperation and exchanges posed by the 
COVID-19. 

This year’s research book is dedicated to comparative research on protections 
and limitations of freedom of expression among AACC member institutions. 
While the freedom of expression is one of the fundamental rights to uphold 
human dignity and pursue happiness, it is also indispensable to achieve popular 
sovereignty in a democratic society. With the development of information 
technology and the spread of the internet, there is an increasing need to take 
stock of what freedom of expression means in a modern world. 

This book explores jurisprudence and cases adjudicated by different AACC 
member institutions which guarantee and limit with the least restrictive means 
the freedom of expression. This is indeed a valuable outcome reflecting 
concerns and possible solutions to the common challenges that constitutional 
adjudication institutions face as the last bastion of human rights protection.



I extend my appreciation and congratulations to AACC member institutions 
and the staff at AACC SRD for their contribution to the publication of this 
year’s research book and hope this book will be of immense use to researchers 
and all readers who are interested in AACC member institutions and 
constitutional adjudication in Asia. 

Namseok Yoo 
President

Constitutional Court of Korea
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Introduction

Outline
1. Background
2. Freedom of expression: Experience of AACC members
 a)     Defining the freedom of expression
 b)     Legitimate restrictions
 c)     Impact of the internet
3. Conclusion

1. Background

This book is the third publication of AACC SRD1 in its series of annual research 
books. AACC SRD’s mandate includes planning, conducting and coordinating 
joint research activities among AACC members2 and with third parties.3 Since 
starting its operations in 2017, AACC SRD has compiled information on the 
jurisdictions and organization of AACC members4 and published an overview 
of the respective constitutional review systems of AACC members.5 Having laid 
these foundations by understanding the institutional aspects of AACC members, 
in 2020 AACC SRD turned its focus to the adjudication of constitutional rights. 
This third publication in the series, entitled Freedom of Expression: Experience 
of AACC Members, is therefore an important step in broadening the scope of 
AACC SRD’s research. This growing series of annual publications, currently 
consisting mainly of “Fact Files” drafted by AACC members, serves as a primary 
comparative resource for AACC members themselves and the global research 
community.

The freedom of expression is one of the most important constitutional rights, 
allowing individuals to be themselves through the free communication with 

1  ���Secretariat for Research and Development (SRD) of the Association of Asian Constitutional Courts and Equivalent 
Institutions (AACC). AACC SRD is based in Seoul, the Republic of Korea. For further information about AACC 
SRD, please visit http://www.aaccsrd.org/en/main.do.

2  ���The AACC currently consists of 19 member institutions (December 2020): The Independent Commission for 
Overseeing the Implementation of the Constitution of Afghanistan, the Constitutional Court of Azerbaijan, the Supreme 
Court of Bangladesh, the Supreme Court of India, the Constitutional Court of Indonesia, the Constitutional Council of 
Kazakhstan, the Constitutional Court of the Republic of Korea, the Constitutional Chamber of the Supreme Court of 
the Kyrgyz Republic, the Federal Court of Malaysia, the Supreme Court of the Maldives, the Constitutional Court of 
Mongolia, the Constitutional Tribunal of the Union of Myanmar, the Supreme Court of Pakistan, the Supreme Court of 
the Philippines, the Constitutional Court of Russia, the Constitutional Court of Tajikistan, the Constitutional Court of 
Thailand, the Constitutional Court of Turkey, and the Constitutional Court of Uzbekistan.

3  ���AACC SRD’s mandate is stipulated in Elaboration 3.3 of the amended Article 22 of the AACC Statute.
4  ���AACC SRD, Jurisdictions and Organization of AACC Members (2018).
5  ���AACC SRD, Constitutional Review at AACC Members (2019).
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others. Freedom of expression is also essential for the functioning of a democratic 
society. Significantly, it is also an especially timely topic for research due to the 
potential impact of new communication technologies. Already at AACC SRD’s 
2018 Research Conference, freedom of expression in the digital age featured as a 
potential topic for future research during the closing discussions.6 

As in previous years, this year’s publication consists of materials contributed 
by AACC members.7 The process of gathering and editing these “Fact Files” is 
spread across the whole year, with one major stepping stone being the annual 
conference. The conference presents an important opportunity for discussion 
regarding the substantive and the procedural aspects of the book project. As the 
project progresses, AACC SRD coordinates closely with each AACC member 
regarding their submitted Fact Files. At the outset, a uniform structure for the Fact 
Files is proposed by AACC SRD. This year, the Fact File structure focuses on the 
definition of the freedom of expression (Part I), legitimate restrictions (Part II), 
and the impact of the internet (Part III). Each Fact File should also, if relevant, 
contain an Annex detailing cited legal provisions, cited cases, summaries of 
important cases, and case statistics on the overall caseload of the AACC member. 
Over the course of the project, however, AACC SRD takes into account variations 
and key differences that are inevitable across the diverse membership of the 
AACC. If necessary, each respective AACC member can adapt the proposed Fact 
File structure to best reflect their submitted content. Therefore, depending on the 
materials each AACC member ultimately submits, varying approaches to the 
annual research topic are reflected in this publication.

Even though the book consists mainly of materials provided by AACC members, 
AACC SRD contributes additional materials such as this introductory chapter 
(Part A.) and a selection of comparative tables on the research topic (Part B.). The 
comparative tables are designed to, at a glance, familiarize readers with a selection 
of key issues and the most significant legal norms related to the annual research 
topic.8 Following on from the comparative tables are the AACC members’ Fact 
Files (Part C.). With every annual book it publishes, AACC SRD strives to 
improve the project cycle and book contents, learning from the experience of 
previous years. The remainder of this introduction provides some highlights from 
this year’s book.

6  ���See the conference summary report in AACC SRD’s publication Jurisdictions and Organization of AACC Members 
(2018), at 322-324.

7  ���All AACC members are invited to join the annual book project. All eighteen AACC member institutions at the 
time of the launch of this year’s project have contributed to this book. The Supreme Court of Bangladesh became 
the AACC’s nineteenth member towards the end of the 2020 book project, and therefore does not feature in this 
year’s publication. Next year, AACC SRD will again invite all AACC members, including the Supreme Court of 
Bangladesh, to join its 2021 book project.

8  ���The language and contents presented in these tables have been reviewed by AACC members.
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2. Freedom of expression: Experience of AACC members

a) Defining the freedom of expression

Every constitution which each respective AACC member works with contains an 
explicit provision on the freedom of expression. For an overview of the full text 
of the relevant provision, see Table 2 in Part B. of this book. A brief examination 
of these full provisions yields the following observations. Around two-thirds of 
the provisions simultaneously contain both the terms “expression” and “speech”. 
Around one third of the provisions use one of these terms but not the other. Just 
over half of the provisions also refer to “thought”. Under half of the provisions 
explicitly refer to the press/media. Under half of the provisions list the freedom 
of expression together with other related rights, such as the freedoms of assembly 
and association. A small minority of the provisions make explicit references to 
the prohibition of censorship. Finally, it is notable that three of the examined 
provisions explicitly refer to the prohibition of forced identification with and 
repudiation of ideas. 

The respective contributions by AACC members in this book go into further 
detail on the relationship between these constitutional provisions summarized 
above and other constitutional provisions. This is especially important if issues 
integral to the freedom of expression, such as freedom of the press, are covered 
in separate constitutional provisions. In its application, the freedom of expression 
may therefore find its full guarantee cumulatively via the combination of a range 
of relevant constitutional provisions. Interpreting the relevant provisions together 
as a whole will provide the reader with a more multidimensional understanding 
of the scope and character of the freedom of expression in each respective AACC 
members’ country.9

Is the freedom of expression a constitutional right to be enjoyed by “everyone” 
or only by “citizens”? Just over half of the eighteen examined provisions contain 
the wording of “everyone”, or an equivalent term, as being entitled to enjoy the 
freedom of expression (see Table 3 in Part B. of this book). Ultimately, however, 
much depends on authoritative constitutional interpretation and application in 
practice. For example, even if the word “citizen” rather than the word “everyone” 
is stipulated in the relevant provision, this does not necessarily automatically 
exclude the applicability of the freedom of expression to non-citizens. Some 
AACC members have elaborated on this issue. Even though the Constitutional 
Court of Korea has not directly recognized the freedom of expression of foreign 
nationals, the Court has previously stipulated that “fundamental rights such as 
9  ���For further discussion regarding each AACC member, please refer to Part I.A. of the respective Fact Files submitted 

by AACC members in this publication.
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human dignity and value that are applicable to all human beings, not limitedly 
applicable to citizens, shall be enjoyed by foreign nationals” and by implication, 
foreign nationals are thought to be entitled to enjoy the freedom of expression.10 
Similarly, even though Article 19 of the Constitution of Pakistan speaks of the 
freedom of expression for citizens of Pakistan, the rule of law principle enshrined 
in Article 4 of the Constitution ensures such freedom also to foreigners, in the 
absence of a law to the contrary.11 In the case of the Philippines, despite lack of 
explicit wording in the relevant constitutional provision (Article III Section 4), it is 
understood that the freedom of expression generally extends to every individual.12 

As the constitutional and international protection of fundamental rights developed 
over the second half of the 20th century, the nature of the state’s legal obligations 
also evolved. In the early 21st century, it is clear that in many countries the state 
not only has the negative obligation of refraining from interfering with rights, but 
also the positive obligation of protecting individuals from interference by third 
parties, or even being obligated to build an environment in which rights can be 
optimally realized. The obligation to ensure an environment that is conducive to 
the exercise of the freedom of expression is especially relevant within the context 
of the regulation of the media.13 The vast majority of Fact Files submitted for this 
publication contain information on the concept of positive obligations of the state 
(see Part I.C. of the AACC members’ Fact Files). 

Case examples from India provide clear statements on this issue. In relation to the 
exhibition of films, in Rangarajan v P. Jagjivan Ram (1989) it was observed “what 
good is the protection of freedom of expression if the State does not take care 
to protect it? […] It is the duty of the State to protect the freedom of expression 
since it is a liberty guaranteed against the State. The State cannot plead its inability 
to handle the hostile audience problem. It is its obligatory duty to prevent it and 
protect the freedom of expression.” Within the context of media regulation, it was 
observed in Ministry of Information and Broadcasting, Govt of India v Cricket 
Assn of Bengal (1995) that the “free speech right guaranteed to every citizen of 
this country does not encompass the right to use these airwaves at his choosing. 
Conceding such a right would be detrimental to the free speech rights of the body 
of citizens inasmuch as only the privileged few – powerful economic, commercial 
and political interests – would come to dominate the media.”14 In such contexts, 
the concept of positive obligations of the state indeed plays an important role in 
safeguarding the freedom of expression.

10  ���See Part I.B. of the Fact File submitted by the Constitutional Court of Korea.
11  ���See Part I.B. of the Fact File submitted by the Supreme Court of Pakistan.
12  ���See Part I.B. of the Fact File submitted by the Supreme Court of the Philippines.
13  ���See, for example, the distinction between subjective and objective dimensions of the freedom of expression, as 

mentioned in Part I.C. of the Fact File submitted by the Constitutional Court of Korea.
14  ���See Part I.C. of the Fact File submitted by the Supreme Court of India.
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b) Legitimate restrictions

As can be discerned above within the context of media regulation, though 
freedom of expression is crucial for a democratic society, as a constitutional 
right it is usually not absolute. This is the case for most rights guaranteed within 
a constitutional text. Constitutions themselves often contain a provision setting 
out the grounds and conditions for restrictions applicable to most or even all 
constitutional rights. In addition, or as an alternative, there may be restrictions 
specifically applicable to each particular constitutional right. Importantly, however, 
the restriction of rights must be legitimate. Legitimate restrictions depend on 
the constitutionally sound interpretation and application of these provisions, 
including via the use of concepts such as the proportionality principle. In the rare 
instance where a constitution does not contain an explicit provision detailing the 
conditions for rights restrictions, it is incumbent on the authoritative interpreter 
of the constitution to develop constitutionally appropriate grounds and standards 
for legitimate restrictions. Depending on the prevailing system of constitutional 
review, the relevant authoritative institutions are usually either the higher courts of 
appeal, especially a supreme court, or a single specialized constitutional court.

A large majority of constitutions of AACC members’ countries contain an explicit 
provision on restrictions generally applicable to constitutional rights or contain 
provisions laying out general conditions for the exercise of constitutional rights. As 
can be expected, a variety of grounds and conditions for restriction can be found 
in these provisions.15 A particularly important observation to make is that some of 
these provisions also enshrine the proportionality principle or related concepts. Such 
concepts play a crucial role in assessing whether any imposed rights restrictions 
are constitutionally acceptable or not. Explicit reference to concepts such as the 
proportionality principle in the constitutional text itself is therefore of great significance. 
Explicit reference to the word “proportionality” can be found in the provisions from 
Azerbaijan16 and Turkey,17 and Article 20(2) of the Constitution of the Kyrgyz Republic 
uses the term “commensurate”.18 Article 37(2) of the Constitution of the Republic of 
Korea speaks of the need to preserve the essence of a freedom or right,19 thereby clearly 
encapsulating the spirit of the proportionality principle. Terms specifying necessity20 or 

15  ���See Table 5 in Part B. of this publication for the full text of the respective provisions.
16  ���Article 71 II of the Constitution of Azerbaijan: “Restriction of rights and liberties shall be proportional to the result 

expected by the state.”
17  ���Article 13 of the Constitution of Turkey: “These restrictions shall not be contrary to the letter and spirit of the 

Constitution and the requirements of the democratic order of the society and the secular republic and the principle 
of proportionality.”

18  ���Article 20(2) of the Constitution of the Kyrgyz Republic: “The introduced limitations should be commensurate to 
the declared objectives.”

19  ���Article 37(2) of the Constitution of the Republic of Korea: “Even when such restriction is imposed, no essential 
aspect of the freedom or right shall be violated.”

20  ���Art. 39(1) of the Constitution of Kazakhstan, Article 37(2) of the Constitution of the Republic of Korea, Article 
55(3) of the Constitution of Russia, Article 26 of the Constitution of Thailand.
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reasonableness21 also feature in some of these general provisions on rights restrictions. 
The relevant provision in the Constitution of the Maldives is particularly noteworthy 
for the detail it provides in terms of guidance for the courts when reviewing the 
constitutionality of rights restrictions.22 

Most of the constitutions of AACC members’ countries specifically enshrine 
grounds for restricting the freedom of expression in the provision on the freedom 
of expression itself.23 One type of such provisions enumerates a list of interests, 
the furtherance of which can justify imposing restrictions on the freedom of 
expression. For example, Article 10(2)(a) of the Constitution of Malaysia 
stipulates that Parliament may by law impose “restrictions as it deems necessary 
or expedient in the interest of the security of the Federation or any part thereof, 
friendly relations with other countries, public order or morality and restrictions 
designed to protect the privileges of Parliament or of any Legislative Assembly or 
to provide against contempt of court, defamation, or incitement to any offence”.24 
Another type of provisions lists prohibited manifestations of expression. For 
example, Article 20(3) of the Constitution of Kazakhstan stipulates as follows: 
“Propaganda or agitation for the forcible change of the constitutional system, 
violation of the integrity of the Republic, undermining of state security, and 
advocating war, social, racial, national, religious, and clannish superiority as well 
as the cult of cruelty and violence, shall not be allowed.”25 In light of the examples 
above, it is possible to broadly discern potential patterns based on shared historical 
and cultural experiences. Yet a full understanding of these respective grounds for 
specifically restricting the freedom of expression requires closer engagement with 
each of these countries on their own terms. It is hoped that this publication can 
provide the reader with a first step in this endeavor.

Unlike most other constitutional systems presented in this publication, the 
Constitution of the Philippines neither explicitly contains an overarching provision 
on rights restrictions nor explicitly enshrines specific restrictions on the freedom 
of expression. Instead, the inherent police power of the state serves as a general 
restriction applicable to the freedom of expression. The constitutional basis for 
the exercise of police power is found in Section 5 of Article II of the Constitution, 
and the exercise of police power was already discussed more than one hundred 

21  ���Articles 16(a) and 16(d) of the Constitution of the Maldives, Article 26 of the Constitution of Thailand.
22  ���See Article 16(c) of the Constitution of the Maldives.
23  ���Exceptions are the constitutions of Afghanistan, Indonesia, Mongolia, and the Philippines. See Table 1, Table 2 and 

Table 4 in Part B. of this publication for further information on constitutional restrictions specific to the freedom of 
expression.

24  ���Similar style of wording and partly similar content can be found in Article 19(2) of the Constitution of India and 
Article 19 of the Constitution of Pakistan.

25  ���Similar style of wording and partly similar content can be found in Article 47 III of the Constitution of Azerbaijan, 
Article 31(4) of the Constitution of the Kyrgyz Republic, Article 29(2) of the Constitution of Russia, and Article 
30(2) of the Constitution of Tajikistan.
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years ago in the case US v. Salaveria (1918). Specifically in relation to freedom 
of expression, more recent discussion can be found in Chavez v. Gonzales 
(2008). This judgment is also an important case for identifying the standards 
used to review restraints on freedom of expression. Chavez v. Gonzales discussed 
tests relevant for evaluating such restraints,26 the concept of prior restraint, the 
difference between content-neutral and content-based restraint, and the different 
levels of scrutiny that are applied in consequence of these considerations above.27 
The provision on freedom of expression in the Constitution of the Philippines 
(Section 4 of Article III) does not stipulate any restrictions specific to this right. 
Instead, as mentioned in the Fact File submitted by the Supreme Court of the 
Philippines, the right to privacy (Section 3 of Article III) encapsulates applicable 
restrictions on the rights of expression and information and press freedom.28

c) Impact of the internet

As the freedom of expression continues to develop in different contexts, the impact 
of the internet is an inevitable factor to consider. Table 6 in Part B. of this book 
shows that existing cases on this impact can be very diverse across the AACC 
members. Since the relevant issues are relatively new and constantly evolving, it is 
unsurprising that some AACC members have relevant jurisprudence, while other 
AACC members do not. Those members with relevant jurisprudence shed light on 
the complexity of issues regarding freedom of expression and the internet. 

The internet as a medium of expression is much more interactive than “traditional” 
ways of disseminating and receiving information and opinion. Adjudication at 
AACC members therefore have had to deal with the novel nature of the internet. 
Indeed, it has been noted that technological advances brought about by the internet 
continues to widen the scope of freedom of expression and brings about changes 
in the quality of such expression. It has therefore been argued that new regulatory 
measures within constitutional limits should be developed to keep up with the 
continuously changing environment in this field.29 

The internet is becoming an indispensable tool for everyday expression and a source 
for a previously unimaginable volume of information. One therefore may ask whether 
access to the internet is to be recognized as a fundamental right. Some may argue that 
the right to access and disseminate information includes the right to internet access, 
yet this issue is far from settled. For example, it has been held that there is a critical 

26  ���The “dangerous tendency doctrine”, the “balancing of interests test”, and the “clear and present danger rule”.
27  ���For a detailed excerpt from Chavez v. Gonzales, see Part II.C. of the Fact File submitted by the Supreme Court of 

the Philippines.
28  ���See Part II.A. of the Fact File submitted by the Supreme Court of the Philippines. 
29  ���Case on the Ban on Subversive Communication on the Internet (99Hun-Ma480). See Part III.B. and Annex 3 (Case 

2) of the Fact File submitted by the Constitutional Court of Korea. 



Introduction   9

distinction between the right to access the internet, and the exercise of freedom of 
speech and expression through the medium of the internet, and so far only the latter 
has been declared a fundamental right by this particular judgment.30 The ubiquity of 
the internet has also led to the ubiquity of email usage. This raises its own particular 
questions, such as whether email service providers own the information contained 
in emails.31 Another issue that is closely associated with the novelty of the internet 
is the issue of anonymity. Within this context, the constitutionality of online identity 
verification systems has been questioned.32 Further examples of new issues coming 
under constitutional scrutiny due to the impact of the internet on the freedom of 
expression include cybersex, spam mail, and cyberlibel.33

One key aspect of how the internet functions is the pivotal role of private actors 
in the form of internet intermediaries. These entities can include internet service 
providers (ISPs), search engines, and social media platforms. The legal liability of 
such internet intermediaries is therefore also a novel aspect with which freedom 
of expression in the context of the internet has to deal with. With the increasingly 
important role of internet intermediaries in everyday communication, acting as 
“gate keepers” to the means of online expression and access to information, the 
issue of rights violation by private actors is becoming ever more topical. It is 
important to ask questions regarding the extent to which internet intermediaries 
have a responsibility in regulating internet content, and what the role of the state is 
in this matter. This issue has indeed been subject to constitutional adjudication,34 
and can involve discussion on the precise meaning of applicable standards such as 
the “actual knowledge” requirement.35

Internet governance, be it public, private, or both, is no easy task. This is especially 
so since the means of internet regulation can pose significant challenges in 
striking the right balance between the freedom of expression, other constitutional 
rights, and public interest issues. It has been held that the state therefore needs 
to be responsible and sensitive in issuing regulations and practices in relation to 
the internet and social media tools.36 One particular risk is the temptation to use 

30  ��� Anuradha Bhasin v Union of India (2020). See Part III.B. and Annex 3 (Case 5) of the Fact File submitted by the 
Supreme Court of India.

31  ���Judgment of 26 October 2017 no. 25-П. See Part III.B. and Annex 3 (Case 6) of the Fact File submitted by the 
Constitutional Court of Russia.

32  ���Case on the Real-Name Verification Requirement on the Internet (2010Hun-Ma47, etc.) See Part III.B. and Annex 
3 (Case 4) of the Fact File submitted by the Constitutional Court of Korea.

33  ���Disini v. Secretary of Justice (G.R. No. 203335, February 18, 2014). See Part III.B. of the Fact File submitted by 
the Supreme Court of the Philippines.

34  ���Judgment of 9 July 2013 no. 18-П. See Part III.B. and Annex 3 (Case 5) of the Fact File submitted by the 
Constitutional Court of Russia.

35  ���Shreya Singhal v Union of India (2015). See Part III.B. and Annex 3 (Case 4) of the Fact File submitted by the 
Supreme Court of India.

36  ���Yaman Akdeniz and Others, App. No: 2014/3986, 2/4/2014. See Part III.B. of the Fact File submitted by the 
Constitutional Court of Turkey.



10   Freedom of Expression: Experience of AACC Members

vague and overbroad wording in regulation. Such legal provisions may violate 
the principle of legal clarity,37 lead to a chilling effect,38 and present a severe 
intervention in the freedom of expression.39 Well-known constitutional interpretive 
tools, such as the proportionality principle, should therefore also be deployed 
to safeguard the freedom of expression that uses the internet as its medium.40 In 
applying the proportionality test, the existence of a pressing social need which 
purportedly justifies the blocking measure can be questioned, and the danger 
of content blocking becoming a permanent feature, thereby being potentially 
disproportionate, can be assessed.41 The impact of the internet on the freedom 
of expression is an evolving phenomenon. In the future, further discussion and 
clarification via constitutional adjudication and research will continue.

3. Conclusion

AACC SRD’s annual project makes available primary information provided by 
AACC member institutions on a particular chosen subject of constitutional law. 
It is hoped that this book of 2020 can provide insight into core aspects on the 
issue of the freedom of expression as experienced by AACC members in their 
constitutional adjudication or as a result of the broader contexts in which they 
operate. This introduction only provided snapshots and highlights. For a more 
comprehensive understanding, the reader is invited to engage with the individual 
Fact Files contained in this book, which will hopefully also prompt the reader to 
conduct further research.

Since its establishment in 2017, AACC SRD has published collected materials 
on the jurisdictions of AACC members, the constitutional review systems of 
AACC members, and now also on a selected topic of rights adjudication of AACC 
members. In 2021, in addition to its next book project, AACC SRD will consider 
how to build on its achievements so far and how to integrate its annual book 
project further with its overall mandate. AACC SRD will endeavour to develop 
its role as a platform for exchange of information and knowledge between AACC 
members themselves, and with the global research community of comparative 
constitutional law.

37  ���Case on Criminal Penalty on False Communication (2008Hun-Ba157, etc.). See Part III.B. of the Fact File 
submitted by the Constitutional Court of Korea.

38  ���Shreya Singhal v Union of India (2015). See Part III.B. and Annex 3 (Case 4) of the Fact File submitted by the 
Supreme Court of India.

39  ���Youtube LLC Corporation Service Company and Others, App. No: 2014/4705, 29/5/2014. See Part III.B. of the 
Fact File submitted by the Constitutional Court of Turkey.

40  ���Anuradha Bhasin v Union of India (2020). See Part III.B. and Annex 3 (Case 5) of the Fact File submitted by the 
Supreme Court of India.

41  ���Wikimedia Foundation Inc. and Others, App. No: 2017/22355, 26/12/2019. See Part III.B. and Annex 3 (Case 5) of 
the Fact File submitted by the Constitutional Court of Turkey.
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Freedom of expression: Comparative tables
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Table 1. Core constitutional and international norms

AACC members’ 
country

Constitutional 
provision on 

the freedom of 
expression42

Constitutional 
provision of 

restrictions specific 
to the freedom of 

expression43

General 
constitutional 

provision 
on rights 

restrictions44 

State 
party 
to the 

ICCPR45

State 
party 
to the 

ICCPR-
OP146

1. Afghanistan Art. 34 No47 Art. 348 Yes No
2. Azerbaijan Art. 47 I Art. 47 III Art. 71 II Yes Yes
3. India Art. 19(1)(a) Art. 19(2) No Yes No
4. Indonesia Art. 28E(3) No Art. 28J(2) Yes No
5. Kazakhstan Art. 20(1) Art. 20(3) Art. 39 Yes Yes
6. Korea, Rep. Art. 21(1) Art. 21(4) Art. 37(2) Yes Yes
7. Kyrgyz Rep. Art. 31(2) Art. 31(4) Art. 20(2) Yes Yes
8. Malaysia Art. 10(1)(a) Art. 10(2)(a) No No No
9. Maldives Art. 27 Art. 27 Art. 16 Yes Yes
10. Mongolia Art. 16.16 No49 Art. 19(2)50 Yes Yes
11. Myanmar Sec. 354(a) Sec. 354 No No No
12. Pakistan Art. 19 Art. 19 No Yes No
13. Philippines Art. III Sec. 4 No No Yes Yes
14. Russia Art. 29(1) Art. 29(2) Art. 55(3) Yes Yes
15. Tajikistan Art. 30(1) Art. 30(2) Art. 14(3) Yes Yes
16. Thailand Sec. 34 Sec. 34 Sec. 2651 Yes No
17. Turkey Art. 26 Art. 26 Art. 13 Yes Yes
18. Uzbekistan Art. 29 Art. 29 Art. 1952 Yes Yes

42  ���For the overall full text of the provision, see Table 2. This column specifies the most direct reference to the freedom of expression. 
Other sub-provisions of the overall provision may stipulate further components or conditions regarding the freedom of expression. 
For locating the specific constitutional provision or sub-provision, the term “speech” is treated as equivalent to “expression,” if the 
latter is not explicitly stipulated in the English version of the respective constitutional text.

43  ���For further details, see Table 2 and Table 4.
44  ���These provisions stipulate generally applicable grounds and conditions for the restriction of rights and freedoms. Separate provisions 

which specifically focus on this issue within the context of a state of emergency or war are not shown in this column, unless 
exceptionally indicated otherwise. Such provisions related to emergency or war are separately discussed in the respective AACC 
members’ Fact Files contained in this publication. 

45  ���The International Covenant on Civil and Political Rights (ICCPR) is globally the most significant international treaty relevant to 
the freedom of expression. It is one of the most important UN human rights treaties and as of November 2020 there are 173 states 
parties. Article 19 ICCPR stipulates as follows: “1. Everyone shall have the right to hold opinions without interference. 2. Everyone 
shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of 
all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice. 3. 
The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and responsibilities. It may therefore 
be subject to certain restrictions, but these shall only be such as are provided by law and are necessary: (a) For respect of the rights 
or reputations of others; (b) For the protection of national security or of public order (ordre public), or of public health or morals.” 
Article 20 ICCPR stipulates as follows: “1. Any propaganda for war shall be prohibited by law. 2. Any advocacy of national, racial 
or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law.”

46  ���The first Optional Protocol (OP1) to the ICCPR establishes an individual complaint mechanism for the ICCPR. As of November 
2020 there are 116 states parties.

47  ���Art. 34 of the Constitution of Afghanistan only mentions that “Directives related to the press, radio and television as well as 
publications and other mass media shall be regulated by law.”

48  ���Art. 3 of the Constitution of Afghanistan stipulates that “No law shall contravene the tenets and provisions of the holy religion of 
Islam in Afghanistan.”

49  ���Art. 16.16 of the Constitution of Mongolia only mentions that “The rules of procedures for the conduct of demonstrations and public 
meetings shall be determined by the law.”

50  ���Art. 19(2) deals with rights restrictions during a state of emergency or war. The Constitution of Mongolia does not contain a general 
rights restriction provision addressed to the legislature outside the context of a state of war or emergency. Art. 19(3) is addressed to 
the individual, stipulating that “In exercising his/her rights and freedoms, a person shall not breach national security, the rights and 
freedoms of others, or violate public order.”

51  ���Sec. 26 is preceded by Sec. 25, the latter being the first provision of “Chapter III. Rights and Liberties of the Thai People”. Among 
other relevant issues, Sec. 25 stipulates conditions in which rights and liberties shall be exercised.

52  ���Article 19 is followed by Article 20, and the latter stipulates conditions in which rights and liberties shall be exercised.
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Table 2.    Constitutional provision on the freedom of 
expression

Note: This table compiles the most direct reference to the constitutional guarantee for the freedom of 
expression. The term “speech” is treated as equivalent to “expression” if “expression” is not explicitly 
stipulated in the English version of the relevant parts of the respective constitutional text. Each respective 
constitution as a whole may contain further provisions of direct relevance to the freedom of expression, 
please refer to the AACC members’ respective Fact Files for further details. Some of the specific 
provisions on the freedom of expression have a descriptive heading attached in the constitutional text, 
and these have been retained in the excerpts below. By providing the full text of the provision as a whole 
demonstrates the immediate context within which the freedom of expression is embedded, including 
related rights, values, restrictions and even standards of review.

AACC 
members’ 
country

Constitutional 
provision Full text of the provision

1.  Afghanistan Art. 34 Freedom of expression shall be inviolable. Every Afghan shall 
have the right to express thoughts through speech, writing, 
illustrations as well as other means in accordance with provisions 
of this constitution. Every Afghan shall have the right, according 
to provisions of law, to print and publish on subjects without prior 
submission to state authorities. Directives related to the press, radio 
and television as well as publications and other mass media shall 
be regulated by law.

2.  Azerbaijan Art. 47 Freedom of thought and speech
I. Everyone has the freedom of thought and speech.
II. No one shall be forced to proclaim or to repudiate his/her 
thoughts and beliefs.
III. Agitation and propaganda inciting racial, national, religious, 
social discord and animosity or relying on any other criteria is 
inadmissible.

3.  India Art. 19 Protection of certain rights regarding freedom of speech, etc.
1. All citizens shall have the right-
 a. to freedom of speech and expression;
 b. to assemble peaceably and without arms;
 c.    to form associations or unions or co-operative societies;
 d. to move freely throughout the territory of India;
 e. to reside and settle in any part of the territory of India;
 f. [omitted by s. 2, ibid., (w.e.f. 20-6-1979).]
 g.    to practise any profession, or to carry on any occupation, 

trade or business.
2. Nothing in sub-clause (a) of clause (1) shall affect the operation 
of any existing law, or prevent the State from making any law, in 
so far as such law imposes reasonable restrictions on the exercise 
of the right conferred by the said sub-clause in the interests of the 
sovereignty and integrity of India, the security of the State, friendly 
relations with Foreign States, public order, decency or morality, 
or in relation to contempt of court, defamation or incitement to an 
offence.
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3. Nothing in sub-clause (b) of the said clause shall affect the 
operation of any existing law in so far as it imposes, or prevent 
the State from making any law imposing, in the interest of the 
sovereignty and integrity of India or public order, reasonable 
restrictions on the exercise of the right conferred by the said sub-
clause.
4. Nothing in sub-clause (c) of the said clause shall affect the 
operation of any existing law in so far as it imposes, or prevent 
the State from making any law imposing, in the interests of the 
sovereignty and integrity of India or public order or morality, 
reasonable restrictions on the exercise of the right conferred by the 
said sub-clause.
5. Nothing in sub-clause (d) and (e) of the said clause shall affect 
the operation of any existing law in so far as it imposes, or prevent 
the State from making any law imposing, reasonable restrictions on 
the exercise of any of the rights conferred by the said sub-clauses 
either in the interests of the general public or for the protection of 
the interests of any Scheduled Tribe.
6. Nothing in sub-clause (g) of the said clause shall affect the 
operation of any existing law in so far as it imposes, or prevent the 
State from making any law imposing, in the interests of the general 
public, reasonable restrictions on the exercise of the right conferred 
by the said sub-clause; and, in particular, nothing in the said sub-
clause shall affect the operation of any existing law in so far as it 
relates to, or prevent the State from making any law relating to,-
   ⅰ.    the professional or technical qualifications necessary for 

practising any profession or carrying on any occupation, 
trade or business, or

   ⅱ.    the carrying on by the State, or by a corporation owned or 
controlled by the State, of any trade, business, industry or 
service, whether to the exclusion, complete or partial, of 
citizens or otherwise.

4.  Indonesia Art. 28E 1. Every person shall be free to choose and to practice the religion 
of his/her choice, to choose one’s education, to choose one’s 
employment, to choose one’s citizenship, and to choose one’s 
place of residence within the state territory, to leave it and to 
subsequently return to it.
2. Every person shall have the right of the freedom to believe his/
her faith (kepercayaan), and to express his/her views and thoughts, 
in accordance with his/her conscience.
3. Every person shall have the right of the freedom to associate, to 
assemble and to express opinions.

5.  Kazakhstan Art. 20 1. The freedom of speech and creative activities shall be 
guaranteed. Censorship shall be prohibited.
2. Everyone shall have the right to freely receive and disseminate 
information by any means not prohibited by law. The list of items 
constituting state secrets of the Republic of Kazakhstan shall be 
determined by law.
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3. Propaganda or agitation for the forcible change of the 
constitutional system, violation of the integrity of the Republic, 
undermining of state security, and advocating war, social, racial, 
national, religious, and clannish superiority as well as the cult of 
cruelty and violence, shall not be allowed.

6.  Korea, Rep. Art. 21 1. All citizens shall enjoy freedom of speech and the press, and 
freedom of assembly and association. 
2. Licensing or censorship of speech and the press, and licensing of 
assembly and association shall not be permitted. 
3. The standards of news service and broadcast facilities and 
matters necessary to ensure the functions of newspapers shall be 
determined by Act. 
4. Neither speech nor the press shall violate the honor or rights of 
other persons nor undermine public morals or social ethics. Should 
speech or the press violate the honor or rights of other persons, 
claims may be made for the damage resulting therefrom.

7.  Kyrgyz Rep. Art. 31 1. Everyone shall have the right to freedom of thought and opinion.
2. Everyone shall have the right to free expression of opinion, 
freedom of speech and press.
3. No one may be forced to express his/her opinion or deny it.
4. The propagation of national, ethnic, racial and religious 
hatred, gender as well as other social supremacy which calls to 
discrimination, hostility and violence shall be prohibited.

8.  Malaysia Art. 10 Freedom of speech, assembly and association
1. Subject to Clauses (2), (3) and (4)—
 a.    every citizen has the right to freedom of speech and 

expression;
 b.    all citizens have the right to assemble peaceably and without 

arms;
 c. all citizens have the right to form associations.
2. Parliament may by law impose—
 a.    on the rights conferred by paragraph (a) of Clause (1), such 

restrictions as it deems necessary or expedient in the interest 
of the security of the Federation or any part thereof, friendly 
relations with other countries, public order or morality and 
restrictions designed to protect the privileges of Parliament 
or of any Legislative Assembly or to provide against 
contempt of court, defamation, or incitement to any offence;

 b.    on the right conferred by paragraph (b) of Clause (1), such 
restrictions as it deems necessary or expedient in the interest 
of the security of the Federation or any part thereof or public 
order;

 c.    on the right conferred by paragraph (c) of Clause (1), such 
restrictions as it deems necessary or expedient in the interest 
of the security of the Federation or any part thereof, public 
order or morality.

3. Restrictions on the right to form associations conferred by 
paragraph (c) of Clause (1) may also be imposed by any law 
relating to labour or education.
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4. In imposing restrictions in the interest of the security of the 
Federation or any part thereof or public order under paragraph (a) 
of Clause (2), Parliament may pass law prohibiting the questioning 
of any matter, right, status, position, privilege, sovereignty or 
prerogative established or protected by the provisions of Part 
III, Article 152, 153 or 181 otherwise than in relation to the 
implementation thereof as may be specified in such law.

9.  Maldives Art. 27 Freedom of expression
Everyone has the right to freedom of thought and the freedom 
to communicate opinions and expression in a manner that is not 
contrary to any tenet of Islam.

10.  Mongolia53 Art. 16.16 [The citizens of Mongolia shall be guaranteed to exercise the 
following rights and freedoms: (…)] Freedom of thought, opinion 
and expression, speech, press, peaceful assembly. The rules of 
procedures for the conduct of demonstrations and public meetings 
shall be determined by the law.

11.  Myanmar Sec. 354 Every citizen shall be at liberty in the exercise of the following 
rights, if not contrary to the laws, enacted for Union security, 
prevalence of law and order, community peace and tranquility or 
public order and morality: 
 a.    to express and publish freely their convictions and opinions;
 b.    to assemble peacefully without arms and holding procession;
 c.    to form associations and organizations;
 d.    to develop their language, literature, culture they cherish, 

religion they profess, and customs without prejudice to the 
relations between one national race and another or among 
national races and to other faiths.

12.  Pakistan Art. 19 Freedom of speech, etc.
Every citizen shall have the right to freedom of speech and 
expression, and there shall be freedom of the press, subject to any 
reasonable restrictions imposed by law in the interest of the glory 
of Islam or the integrity, security or defence of Pakistan or any part 
thereof, friendly relations with foreign States, public order, decency 
or morality, or in relation to contempt of court, commission of or 
incitement to an offence.

13.  Philippines54 Art. III Sec. 4 No law shall be passed abridging the freedom of speech, of 
expression, or of the press, or the right of the people peaceably to 
assemble and petition the government for redress of grievances.

53  ���Art. 16 of the Constitution of Mongolia stipulates that “The citizens of Mongolia shall be guaranteed to exercise 
the following rights and freedoms” and then lists a range of rights under eighteen separate sub-provisions. The 
length of Art. 16 as a whole prevents it from being excerpted here in full. Therefore, only Art. 16.16 is included 
in this table.

54  ���Art. III of the Constitution of the Philippines is entitled the “Bill of Rights” and forms a major part of the whole 
constitutional text.
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14.  Russia Art. 29 1. Everyone shall be guaranteed freedom of thought and speech.
2. Propaganda or agitation, which arouses social, racial, national 
or religious hatred and hostility shall be prohibited. Propaganda of 
social, racial, national, religious or linguistic supremacy shall also 
be prohibited.
3. Nobody shall be forced to express his thoughts and convictions 
or to deny them.
4. Everyone shall have the right freely to seek, receive, transmit, 
produce and disseminate information by any legal means. The list 
of types of information, which constitute State secrets, shall be 
determined by federal law.
5. The freedom of the mass media shall be guaranteed. Censorship 
shall be prohibited.

15.  Tajikistan Art. 30 1. Everyone is guaranteed freedom of speech, press, and the right 
to use means of mass information.
2. Propaganda and agitation inciting social and racial, national, 
religious and language enmity and hostility are prohibited.
3. State censorship and prosecution for criticism is prohibited.
4. A list of information constituting a State secret is determined by 
law.

16.  Thailand Sec. 34 A person shall enjoy the liberty to express opinions, make 
speeches, write, print, publicise and express by other means. The 
restriction of such liberty shall not be imposed, except by virtue 
of the provisions of law specifically enacted for the purpose of 
maintaining the security of the State, protecting the rights or 
liberties of other persons, maintaining public order or good morals, 
or protecting the health of the people.
Academic freedom shall be protected. However, the exercise of 
such freedom shall not be contrary to the duties of the Thai people 
or good morals, and shall respect and not obstruct the different 
views of another person.

17.  Turkey55 Art. 26 Everyone has the right to express and disseminate his/her thoughts 
and opinions by speech, in writing or in pictures or through other 
media, individually or collectively. This freedom includes the 
liberty of receiving or imparting information or ideas without 
interference by official authorities. This provision shall not 
preclude subjecting transmission by radio, television, cinema, or 
similar means to a system of licensing.
The exercise of these freedoms may be restricted for the purposes 
of national security, public order, public safety, safeguarding the 
basic characteristics of the Republic and the indivisible integrity of 
the State with its territory and nation, preventing crime, punishing 
offenders, withholding information duly classified as a state secret, 
protecting the reputation or rights and private and family life of 
others, or protecting professional secrets as prescribed by law, or 
ensuring the proper functioning of the judiciary.

55  ���Art. 26 of the Constitution of Turkey, on its own, is listed under the heading “VIII. Freedom of expression and 
dissemination of thought”.
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Regulatory provisions concerning the use of means to disseminate 
information and thoughts shall not be deemed as the restriction of 
freedom of expression and dissemination of thoughts as long as the 
transmission of information and thoughts is not prevented.
The formalities, conditions and procedures to be applied in 
exercising the freedom of expression and dissemination of thought 
shall be prescribed by law.

18.  Uzbekistan Art. 29 Everyone shall be guaranteed freedom of thought, speech and 
convictions. Everyone shall have the right to seek, obtain and 
disseminate any information except that which is directed against 
the existing constitutional system and some other instances 
specified by law. 
Freedom of opinions and their expression may be restricted by law 
if any state or other secret is involved.
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Table 3.  The freedom of expression of natural persons: 
“Everyone” or “citizens”?

Note: The following table is based on the wording of the relevant constitutional provisions listed in Table 
2. Even if the constitutional provision only mentions “citizens”, some AACC members have indicated a 
potentially more expansive interpretation to also cover non-citizens. For further details, please refer to the 
footnotes below and the AACC members’ respective Fact Files.

AACC members’ 
country

Constitutional wording of 
“everyone” or “person” 

etc.

Constitutional wording of 
“citizens” or “national” 

etc.

No particular reference 
in the relevant 

constitutional provision
1. Afghanistan Art. 34
2. Azerbaijan Art. 47 I
3. India Art. 19(1)(a)
4. Indonesia Art. 28E(3)

5. Kazakhstan Art. 20(1) in conjunction 
with Art. 12(4)

6. Korea, Rep. Art. 21(1)56

7. Kyrgyz Rep. Art. 31(2)
8. Malaysia Art. 10(1)(a)
9. Maldives Art. 27
10. Mongolia Art. 16.1657

11. Myanmar Sec. 354
12. Pakistan Art. 1958

13. Philippines Art. III Sec. 459

14. Russia Art. 29(1)
15. Tajikistan Art. 30(1)
16. Thailand Sec. 3460

17. Turkey Art. 26
18. Uzbekistan Art. 29

56  ���There is no case law in the Constitutional Court of Korea that recognizes the freedom of expression of foreign 
nationals. Nevertheless, since the Court has previously stipulated that “the fundamental rights such as human 
dignity and value that are applicable to all human beings, not limitedly applicable to citizens, shall be enjoyed by 
foreign nationals (2009Hun-Ma351, September 29, 2011),” foreign nationals are thought to be entitled to enjoy the 
freedom of expression. See Part I.B. of the Fact File submitted by the Constitutional Court of Korea.

57  ���However, an expansive interpretation could be possible due to the constitutional provision guaranteeing equality 
before the law (Art. 14), as well as potential regulation regarding the fundamental rights of non-citizens in 
conjunction with the effect of international human rights treaties. Art. 18.5 stipulates as follows: “Mongolia may 
establish necessary restrictions upon the rights other than the inalienable rights defined in international instruments 
to which Mongolia is a Party, out of the consideration of ensuring the security and population, and the public 
order, in allowing the foreign nationals and stateless persons under the jurisdiction of Mongolia to exercise the 
fundamental rights and freedoms as prescribed in Article Sixteen of the Constitution.” See Part I.B. of the Fact File 
submitted by the Constitutional Court of Mongolia.

58     Even though Article 19 of the Constitution speaks of the freedom of expression for citizens of Pakistan, the rule of 
law principle enshrined in Article 4 ensures such freedom to foreigners also, in the absence of a law to the contrary. 
For further details, see Part I.B. of the Fact File submitted by the Supreme Court of Pakistan.

59     As stated in Part I.B. of the Fact File submitted by the Supreme Court of the Philippines, the freedom of expression 
generally extends to every individual.

60     As stated in Part I.B. of the Fact File submitted by the Constitutional Court of Thailand, “the Constitution itself 
does not expressly exclude the protection of rights and liberties to foreign people and entities. In this regard, they 
may however enjoy such rights and liberties according to specific provisions of law. The application of relevant 
law will depend on each particular case.”
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Table 4.    Grounds for restrictions specific to the freedom of 
expression

Note: The descriptions below are brief summaries of the grounds for restrictions as specified in the 
constitutional provisions presented in Table 2. For the full wording of the legal provision, including 
related sub-provisions encompassing related rights, values, standards, and generally the immediate textual 
context, see Table 2.

AACC members’ 
country

Constitutional 
provision 

Grounds for restricting the freedom of expression as 
specified in the constitutional provision 

on the freedom of expression
1. Afghanistan N/A N/A
2. Azerbaijan Art. 47 III To prevent agitation and propaganda inciting racial, national, 

religious, social discord and animosity or relying on any 
other criteria.

3. India Art. 19(2) In the interests of the sovereignty and integrity of India, the 
security of the State, friendly relations with Foreign States, 
public order, decency or morality, or in relation to contempt 
of court, defamation or incitement to an offence.

4. Indonesia N/A N/A
5. Kazakhstan Art. 20(3) To prevent propaganda or agitation for the forcible change 

of the constitutional system, violation of the integrity of the 
Republic, undermining of state security, and advocating war, 
social, racial, national, religious, and clannish superiority as 
well as the cult of cruelty and violence.

6. Korea, Rep. Art. 21(4) In the interests of the honor or rights of other persons, public 
morals, and social ethics.

7. Kyrgyz Rep. Art. 31(4) To prevent the propagation of national, ethnic, racial and 
religious hatred, gender as well as other social supremacy 
which calls to discrimination, hostility and violence.

8. Malaysia Art. 10(2)(a) In the interests of the security of the Federation or any part 
thereof, friendly relations with other countries, public order 
or morality and restrictions designed to protect the privileges 
of Parliament or of any Legislative Assembly or to provide 
against contempt of court, defamation, or incitement to any 
offence.

9. Maldives Art. 27 To prevent expression in a manner contrary to the tenets of 
Islam.

10. Mongolia N/A N/A
11. Myanmar Sec. 354 In the interests of Union security, prevalence of law and 

order, community peace and tranquillity or public order and 
morality.

12. Pakistan Art. 19 In the interests of the glory of Islam or the integrity, security 
or defence of Pakistan or any part thereof, friendly relations 
with foreign States, public order, decency or morality, or in 
relation to contempt of court, commission of or incitement to 
an offence.
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13. Philippines N/A N/A
14. Russia Art. 29(2) To prevent propaganda or agitation, which arouses social, 

racial, national or religious hatred and hostility, and 
propaganda of social, racial, national, religious or linguistic 
supremacy.

15. Tajikistan Art. 30(2) To prevent propaganda and agitation inciting social and 
racial, national, religious and language enmity and hostility.

16. Thailand Sec. 34 In the interests of maintaining the security of the State, 
protecting the rights or liberties of other persons, maintaining 
public order or good morals, or protecting the health of the 
people. 

17. Turkey Art. 26 In the interests of national security, public order, public 
safety, safeguarding the basic characteristics of the Republic 
and the indivisible integrity of the State with its territory and 
nation, preventing crime, punishing offenders, withholding 
information duly classified as a state secret, protecting the 
reputation or rights and private and family life of others, 
or protecting professional secrets as prescribed by law, or 
ensuring the proper functioning of the judiciary.

18. Uzbekistan Art. 29 In the interests of the existing constitutional system and 
some other instances specified by law, and any state or other 
secret.



Comparative Tables   23

Table 5.    Constitutional provision on rights restrictions in general

Note: These provisions stipulate generally the grounds and conditions for the restriction of rights and 
freedoms. Separate provisions which specifically focus on rights restrictions within the context of a 
state of emergency or war are not shown in this table, unless exceptionally indicated otherwise. Such 
provisions related to emergency or war are separately discussed in the respective AACC members’ Fact 
Files contained in this publication. 

AACC members’ 
country

Constitutional 
provision Full text of the provision

1. Afghanistan Art. 3 No law shall contravene the tenets and provisions of the holy 
religion of Islam in Afghanistan.

2. Azerbaijan Art. 71 II No one may restrict exercise of rights and freedoms of a man 
and citizen. Everyone’s rights and freedoms shall be restricted 
on the grounds provided for in the present Constitution and 
laws, as well as by the rights and freedoms of others.
Restriction of rights and liberties shall be proportional to the 
result expected by the state.

3. India N/A N/A
4. Indonesia 28J(2) In exercising his/her rights and freedoms, every person shall 

have the duty to accept the restrictions established by law 
for the sole purposes of guaranteeing the recognition and 
respect of the rights and freedoms of others and of satisfying 
just demands base upon considerations of morality, religious 
values, security and public order in a democratic society.

5. Kazakhstan Art. 39 1. Rights and freedoms of an individual and citizen may be 
limited only by laws and only to the extent necessary for 
protection of the constitutional system, defense of the public 
order, human rights and freedoms, health and morality of the 
population.
2. Any actions capable of upsetting interethnic and inter-
confessional concord shall be deemed unconstitutional.
3. No form of restrictions shall be allowed to the rights 
and freedoms of citizens on political grounds. In no 
circumstances shall there be any restriction of the rights and 
freedoms stipulated by Articles 11; 13-15, paragraph 1 of 
Article 16; Article 17; Article 19; Article 22; paragraph 2 of 
Article 26 of the Constitution.

6. Korea, Rep. Art. 37(2) The freedoms and rights of citizens may be restricted by Act 
only when necessary for national security, the maintenance 
of law and order or for public welfare. Even when such 
restriction is imposed, no essential aspect of the freedom or 
right shall be violated.

7. Kyrgyz Rep. Art. 20(2) Human and civil rights and freedoms may be limited by the 
Constitution and laws for the purposes of protecting national 
security, public order, health and morale of the population as 
well as rights and freedoms of other persons. Such limitations 
can be also introduced in view of specific modalities of 
military or other civil service. The introduced limitations 
should be commensurate to the declared objectives.
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8. Malaysia N/A N/A
9. Maldives Art. 16 a. This Constitution guarantees to all persons, in a manner 

that is not contrary to any tenet of Islam, the rights and 
freedoms contained within this Chapter, subject only to such 
reasonable limits prescribed by a law enacted by the People's 
Majlis in a manner that is not contrary to this Constitution. 
Any such law enacted by the People's Majlis can limit the 
rights and freedoms to any extent only if demonstrably 
justified in a free and democratic society.
b. The limitation of a right or freedom specified in this 
Chapter by a law enacted by the People's Majlis as provided 
for in this Constitution, and in order to 
protect and maintain the tenets of Islam, shall not be contrary 
to article (a).
c. In deciding whether a right or freedom in this Chapter, has 
been limited in accordance with article (a) and (b), a court 
must be fully cognisant of and make reference to all the 
facts, including:
 1.  the nature and character of the right or freedom;
 2.    the purpose and importance of limiting the right or 

freedom;
 3.    the extent and manner of limiting the right or freedom;
 4.    the relationship between the limitation of the right or 

freedom and the importance of the right or freedom;
 5.    the extent to which the objective for which the right 

or freedom has been limited could have been achieved 
by limiting the right or freedom to a lesser degree;

 6.    the extent to which the right or freedom must be 
limited in order to protect the tenets of Islam, where 
the right or freedom has been limited pursuant to 
article (b).

d. The onus of establishing that the limitation to any extent, 
of a right or freedom included in this Chapter is within the 
reasonable limitations prescribed in this Constitution is on 
the State or the person asserting the limitation of the right or 
freedom.

10. Mongolia Art. 19(2)61 In case of a state of emergency or war, the human rights and 
freedoms as defined by the Constitution and other laws are 
subject to limitation only by a law. Such a law may not affect 
the right to life, the freedom of thought, conscience, and 
religion, as well as the right not to be subjected to torture or 
inhuman and cruel treatment.

11. Myanmar N/A N/A
12. Pakistan N/A N/A
13. Philippines N/A N/A

61  ���The Constitution of Mongolia does not contain a general rights restriction provision addressed to the legislature 
outside the context of a state of war or emergency. Art. 19(3) is addressed to the individual, stipulating that “In 
exercising his/her rights and freedoms, a person shall not breach national security, the rights and freedoms of 
others, or violate public order.”
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14. Russia Art. 55(3) Human and civil rights and freedoms may be limited by 
federal law only to the extent necessary for the protection of 
the basis of the constitutional order, morality, health, rights 
and lawful interests of other people, and for ensuring the 
defence of the country and the security of the State.

15. Tajikistan Art. 14(3) The limitation in implementing rights and liberties of 
citizen shall be allowed only to ensure the rights and 
liberties of others, public order, protecting the foundations 
of the constitutional order, state security, national defense, 
public morality, public health and territorial integrity of the 
republic.

16. Thailand Sec. 2662 The enactment of a law resulting in the restriction of rights 
or liberties of a person shall be in accordance with the 
conditions provided by the Constitution. In the case where 
the Constitution does not provide the conditions thereon, 
such law shall not be contrary to the rule of law, shall not 
unreasonably impose burden on or restrict the rights or 
liberties of a person and shall not affect the human dignity of 
a person, and the justification and necessity for the restriction 
of the rights or liberties shall also be specified.
The law under paragraph one shall be of general application, 
and shall not be intended to apply to any particular case or 
person.

17. Turkey Art. 13 Fundamental rights and freedoms may be restricted only 
by law and in conformity with the reasons mentioned in the 
relevant articles of the Constitution without infringing upon 
their essence. These restrictions shall not be contrary to the 
letter and spirit of the Constitution and the requirements of 
the democratic order of the society and the secular republic 
and the principle of proportionality.

18. Uzbekistan Art. 1963 A citizen of the Republic of Uzbekistan and the state shall be 
bound by mutual rights and mutual responsibility. Citizens’ 
rights and freedoms, established by the Constitution and 
laws, shall be inalienable. No one shall have the right to 
deprive or limit them without a court.

62  ���Section 26 is preceded by Section 25, the latter being the first provision of “Chapter III. Rights and Liberties of 
the Thai People”. One part of Section 25 stipulates conditions in which rights and liberties shall be exercised: “As 
regards the rights and liberties of the Thai people, in addition to the rights and liberties as guaranteed specifically 
by the provisions of the Constitution, a person shall enjoy the rights and liberties to perform any act which is not 
prohibited or restricted by the Constitution or other laws, and shall be protected by the Constitution, insofar as 
the exercise of such rights or liberties does not affect or endanger the security of the State or public order or good 
morals, and does not violate the rights or liberties of other persons.”

63  ���Article 19 is followed by Article 20, the latter stipulates conditions in which rights and freedoms shall be 
exercised: “The exercising of rights and freedoms by a citizen must not encroach on the lawful interests, rights 
and freedoms of other persons, the state and society.”
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Table 6.    Notable cases on the freedom of expression and the 
internet

Note: The following table only takes into account decisions explicitly mentioned by AACC members in 
their respective Fact Files as contained in this book publication. The column specifying the relevant Fact 
File section assists the reader in locating further information on these cases within this publication. 

AACC members’ 
country

Location in AACC 
Members’ 
Fact File 

Institution Decision name or 
description

Year of 
decision

1. Afghanistan N/A N/A N/A N/A
2. Azerbaijan N/A N/A N/A N/A
3. India III.A.

III.B.
Annex 2
Annex 3, Case 4

Supreme Court Shreya Singhal v Union of 
India

2015

II.C.
III.B.
Annex 2
Annex 3, Case 5

Supreme Court Anuradha Bhasin v Union of 
India

2020

4. Indonesia N/A N/A N/A N/A
5. Kazakhstan N/A N/A N/A N/A
6. Korea, Rep. III.B.1. (a)

III.B.2. (b)
Annex 2
Annex 3, Case 2

Constitutional 
Court

Case on the Ban on Subversive 
Communication on the Internet 
(99Hun-Ma480)

2002

III.B.1. (b)
III.B.2. (a) and (b) 
Annex 2

Constitutional 
Court

Case on Criminal Penalty 
on False Communication 
(2008Hun-Ba157, etc.)

2010

II.C.2. (a) (ii) b)
III.B.1. (c)
III.B.2. (c)
Annex 2
Annex 3, Case 3 

Constitutional 
Court

Case on the Prohibition of 
Internet Use for Election 
Campaign 
(2007Hun-Ma1001, etc.)

2011

I.A.4. 
III.B.1. (d)
III.B.2. (a)
Annex 2
Annex 3, Case 4

Constitutional 
Court

Case on the Real-Name 
Verification Requirement on 
the Internet 
(2010Hun-Ma47, etc.)

2012

7. Kyrgyz Rep. N/A N/A N/A N/A
8. Malaysia III.B.

Annex 2
Federal Court Mohd Rafizi Ramli v. Dato’ 

Sri Dr Mohamad Salleh 
Ismail & Anor 

2020

9. Maldives N/A N/A N/A N/A
10. Mongolia N/A N/A N/A N/A
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11. Myanmar III.B. Township 
Courts

Lt.Col Kyaw Htin vs Ma 
Chaw Sandi Htun

2015

III.B. Township 
Courts

Patrick Lun Jaa Lee’s conviction 
for “online defamation”

2015

12. Pakistan III.B.
Annex 2

Lahore High 
Court

Islamic Lawyers Movement 
v. Federation of Pakistan

2012

III.B. Lahore High 
Court

W.P. No.958/2013, also 
known as the YouTube case.

2013

III.B.
Annex 2

Lahore High 
Court

M u h a m m a d  Ay o u b  v. 
Federation of Pakistan

2018

13. Philippines III.B.1.
Annex 2

Supreme Court Disini v. Secretary of Justice 2014

14. Russia III.B.
Annex 2
Annex 3, Case 5

Constitutional 
Court

Judgment of 9 July 2013 no. 
18-П 

2013

III.B.
Annex 2
Annex 3, Case 6

Constitutional 
Court

Judgment of 26 October 
2017 no. 25-П

2017

15. Tajikistan N/A N/A N/A N/A
16. Thailand III.B.2.

Annex 2
Annex 3, Case 3

Constitutional 
Court

Constitutional Court Ruling 
No. 4-5/2552 Dated 18th 
March B.E. 2552 (2009) 

2009

17. Turkey I.A.1. (a)
I.B.1.
III.A.1.
III.B.1. (a)
Annex 2

Constitutional 
Court

Yaman Akdeniz and Others 2014

I.B.1.
III.B.1. (a)
Annex 2

Constitutional 
Court

Youtube LLC Corporation 
Service Company and Others

2014

III.B.1. (b)
Annex 2

Constitutional 
Court

Medya Gündem Dij i ta l 
Gündem Yay. Tic. A.Ş.

2015

III.B.1. (b)
Annex 2

Constitutional 
Court

Miyase İlknur and Others 2018

I.B.1.
III.B.1. (a)
Annex 2
Annex 3, Case 5

Constitutional 
Court

Wikimedia Foundation Inc. 
and Others

2019

18. Uzbekistan N/A N/A N/A N/A
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1. Afghanistan

Independent Commission for Overseeing the 
Implementation of the Constitution (ICOIC)

Overview
Article 34 of the Constitution of Afghanistan proclaims the freedom of expression 
as inviolable. It also stipulates that every Afghan shall have the right to repress 
thoughts through various means, that every Afghan shall have the right, according 
to provisions of law, to print and publish without prior submission to state 
authorities, and that the media shall be regulated by law. Other particularly relevant 
constitutional provisions include Article 7 (observance of international law), 
Article 37 (freedom and confidentiality of correspondence and communications), 
and Article 50 (access to information). Legislation such as the Mass Media 
Law are also of importance for the guarantee of the freedom of expression. 
Afghanistan is a state party to the International Covenant on Civil and Political 
Rights (ICCPR). In Afghanistan, holders of freedom of expression include both 
individuals as well as groups, natural persons as well as legal persons. Apart from 
having to respect the freedom of expression, the government has the obligation 
to take positive steps to guarantee the freedom of expression, both via legal and 
political facilitation. One example of a general constitutional restriction applicable 
to the freedom of expression is Article 3 of the Constitution, which enshrines the 
obligation to uphold the tenets and provisions of Islam. Examples of legislative 
provisions relevant to restrictions on the freedom of expression include Article 
891 of the Penal Code and Article 45 of the Mass Media Law. Regarding freedom 
of expression and the internet, the wording of Article 34 of the Constitution can 
be understood to include the right to the freedom of expression via the internet. 
Article 851 to 879 of the Penal Code deal with the issue of cybercrime and its 
punishment. Within the context of the above and the following information in this 
chapter, it is important to note that the ICOIC is a commission and not a court 
of law, and therefore functions differently from a purely judicial institution. For 
example, the ICOIC does not provide for direct access by individuals. 

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet
Annex: List of cited legal provisions
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I. Defining freedom of expression

A. Scope and character

Constitutional provisions

The Constitution of 2004, which is the last constitution so far, is one of the 
important achievements of the Government of the Islamic Republic of Afghanistan 
in protecting the values   of constitutional rights and democracy. It recognizes 
freedom of expression and considers it safe from aggression. As Article 34 points 
out: “Freedom of expression shall be inviolable. Every Afghan shall have the right 
to express thoughts through speech, writing, illustrations as well as other means 
in accordance with provisions of this constitution. Every Afghan shall have the 
right, according to provisions of law, to print and publish on subjects without prior 
submission to state authorities. Directives related to the press, radio and television 
as well as publications and other mass media shall be regulated by law.”

For the first time, the Afghan Constitution removes the establishment of radio and 
television channels from the government’s monopoly and recognizes it as a right 
for all citizens.

Article 7 of the Afghan Constitution stipulates as follows: “The state shall observe 
the United Nations Charter, interstate agreements, as well as international treaties 
to which Afghanistan has joined, and the Universal Declaration of Human Rights.”

Related to Article 34, the Constitution’s Article 37 emphasizes the non-invasion 
of freedom of communication and states as follows: “Freedom and confidentiality 
of correspondence, as well as communications of individuals, whether in the form 
of a letter or via telephone, telegraph, as well as other means, shall be secure from 
intrusion. The state shall not have the right to inspect personal correspondence and 
communications, unless authorized by provisions of the law.”

It can be argued that the phrase “other means” in Article 37 includes Facebook, 
Twitter, Skype, WhatsApp, etc., which are safe from attack.

Similarly, the third sentence of Article 50 of the Constitution recognizes the right 
of access to information with a specific restriction and explicitly states that: “The 
citizens of Afghanistan shall have the right of access to information from state 
departments in accordance with the provisions of the law. This right shall have no 
limit except when harming rights of others as well as public security.”
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Another fundamental and unprecedented issue addressed by the Afghan 
Constitution is the government’s obligation to establish an independent human 
rights commission to provide citizens have a channel to voice a grievance, as 
stated in Article 58 of the Constitution: “To monitor respect for human rights 
in Afghanistan as well as to foster and protect it, the state shall establish the 
Independent Human Rights Commission of Afghanistan. Every individual shall 
complain to this Commission about the violation of personal human rights. The 
Commission shall refer human rights violations of individuals to legal authorities 
and assist them in defense of their rights. Organization and method of operation of 
the Commission shall be regulated by law.”

Legislation

One of the aims of Afghanistan’s Mass Media Law is the guarantee of freedom 
of expression. Article 2 stipulates that the aims of this law are to promote and 
guarantee the right to freedom of thought and speech.

Also, Article 4 of the Mass Media Law contains the following: “Every person has 
the right to freedom of thought and speech, which includes the right to seek, obtain 
and disseminate information and views within the limit of law without any abuse 
or restriction by the government or officials. The right also includes free activity of 
means of publication, distribution, and reception of information.”

International norms

The right to freedom of opinion and expression is enshrined in a number of 
international human rights instruments. Fortunately, Afghanistan has joined 
many of these instruments, and so the following documents apply to Afghanistan 
(especially relevant norms are highlighted where especially appropriate):

 •   Universal Declaration of Human Rights (UDHR) (Article 19)
 •   International Covenant on Civil and Political Rights (ICCPR) (Article 19)
 •   International Covenant on Economic, Social and Cultural Rights 

(ICESCR)
 •   International Convention on the Elimination of All Forms of Racial 

Discrimination (ICERD) (Article 5)
 •   Convention on the Elimination of All Forms of Discrimination Against 

Women (CEDAW) (Article 7)
 •   ILO Convention N° 135, Workers’ Representatives Convention
 •   General Comment 10 [19] (Article 19) of the Human Rights Committee 

(CCPR/C/21/Rev.1 of 19 May 1989)
 •   General Comment 11 [19] (Article 20) of the Human Rights Committee 
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(CCPR/C/21/Rev.1 of 19 May 1989)
 •   The public’s right to know: Principles on Freedom of Information 

Legislation. Annex II Report E/CN.4/2000/63

Free speech is recognized as a norm of international law. The Universal 
Declaration of Human Rights (UDHR), proclaimed by the United Nations General 
Assembly in 1948 in the wake of the holocaust, expressed a commitment by the 
world to promote and observe a full suite of fundamental human rights. Article 
19 of the UDHR protects freedom of opinion and expression in the following 
terms (United Nations, 1948): “Everyone has the right to freedom of opinion 
and expression; this right includes freedom to hold opinions without interference 
and to seek, receive and impart information and ideas through any media and 
regardless of frontiers.”

B. Rights holders

Holders of freedom of expression in Afghanistan include religious sects, the 
mass media, political parties, minorities, cultural associations and all members of 
society.

The above natural and legal persons enjoy the benefits of freedom of expression.

In Afghanistan, the private media have more freedom of expression than the 
state media. Persons working in government agencies also have less freedom of 
expression, but private individuals have more freedom of expression. Government 
agencies and individuals are cautious in their statements.

C. Obligations

Negative freedom of expression makes sense without government intervention. 
But positive freedom of expression is shaped by the provision of facilities. Facility 
provision may be available in the following cases.

Legal facilities: The government should not only refrain from enacting restrictive 
laws that do not meet international standards, but should also enact laws that are 
friendly to the right to freedom of expression. The enactment of these laws helps 
to develop the right to freedom of expression.

Political facilities: Politically, the government should defend the right to freedom 
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of expression and government policies should be formulated in such a way as to 
promote the right to freedom of expression. The government, on the other hand, 
plays a key role in developing this right by appointing high-ranking officials who 
believe in the right to freedom of expression.

II. Legitimate restrictions

A. Model of restrictions

Article 3 of the Constitution stipulates that “No law shall contravene the tenets and 
provisions of the holy religion of Islam in Afghanistan.”

Freedom of belief and religion and the performance of religious rites for other 
religious minorities are subject to a series of restrictions. These groups do not have 
the right to disseminate their religious beliefs and teachings in general.

Considering the rule of Article 3 of the Constitution on the application and 
generality of all articles of the Constitution and other laws and regulations, the 
enjoyment of all rights and freedoms stipulated in the Constitution, including 
freedom of belief and religion, is conditional on the observance of Islamic norms 
and Shari’a. The prevailing reading and the rulings of the Shari’a in many cases 
contradict the concept of the freedom of expression as enshrined in international 
documents.

Since Afghanistan is an Islamic Republic, the Constitution is designed to observe 
Islamic and international principles, Islamic laws in some cases do not agree with 
international laws, so the definition of freedom of expression from an Islamic 
perspective is different than the international perspective. For example, according 
to international conventions, freedom of expression includes the change of 
religion, while in Islamic law, a Muslim is not allowed to change his religion and 
it is not considered part of his or her freedom.

Afghanistan’s “Mass Media Law” contains articles that restrict freedom of 
religion and freedom of expression. In addition to other restrictions, Article 45 
prohibits production, re-production, publication and other materials contrary to the 
principles of Islam, and offensive material from the perspective of other religions 
and sects, propaganda of non-Islamic religions, articles and topics that are 
detrimental to physical health, the soul and moral integrity of persons, especially 
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for children and adolescents.

The first paragraph of Article 891 of the Afghan Penal Code states that a person 
who produces and sends [...] immoral or non-Islamic subjects through a computer 
or telecommunication system shall be sentenced to short imprisonment. The 
second paragraph of this Article defines immoral issues, but does not define non-
Islamic issues.

B. Content of restrictions

Behind the restrictions on freedom of expression in the Afghan Constitution and 
other laws are a number of values which have religious sources.

Afghanistan is an Islamic country and if the restrictions on freedom of expression 
have a religious source, the courts cannot change it with their interpretation. 
Failure to comply with these restrictions will endanger public security and damage 
the national unity of the country. The only way for discussion of restriction is via 
amendment in the constitution.

The Mass Media Law, which has been enacted with a high aim, in many cases 
directly mentions the legal protection of the media and journalists. An important 
issue to consider is the prohibition of interference and censorship in free media 
affairs. It is considered an integral part of the right to freedom of thought and 
expression, as stated in Article 4 of the law:

1.     Every person has the right to freedom of thought and speech, which 
includes the right to seek, obtain and disseminate information and views 
within the limit of law without any abuse or restriction by the government 
or officials. The right also includes free activity of means of publication, 
distribution, and reception of information.

2.    Government shall support, strengthen, and guarantee the freedom 
of mass media. No real or legal person including government and 
government offices may ban, prohibit, censor or limit the free operation of 
informational and news media or otherwise interfere in their affairs.

C. Standards of review

Afghanistan’s Independent Commission on Overseeing the Implementation of 
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the Constitution (ICOIC) is not a court. Its structure and activities are therefore 
very different from that of a court. The ICOIC has not yet received relevant cases, 
especially since the ICOIC does not provide for direct individual access. However, 
the criminal courts have dealt with cases regarding individuals who are convicted 
for non-observance of restrictions of freedom of expression.  

Afghanistan has signed the majority of international treaties on human rights and 
civil liberties, and the Afghan Constitution obliges the government to abide by 
them. Certainly, international treaties play a valuable role in the development of 
freedom of expression.

III. Impact of the internet

A. Relevant laws and regulations

The second paragraph of Article 34 of the Afghan Constitution recognizes the 
use of the Internet, since it states as follows: “Every Afghan shall have the right 
to express thoughts through speech, writing, illustrations as well as other means 
in accordance with provisions of this constitution”. The words “other means” in 
Article 34 includes the Internet.

Neither the constitutional text nor legislation contain provisions which concern 
issues of blocking, filtering or regulating specific content on the internet.

There are no legal provisions on the legal liability of internet intermediaries.

B. Judicial interpretation

Articles 851 to 879 of the Afghan Penal Code discuss cybercrime and its 
punishment, but no specific case has yet been referred to the ICOIC.

Freedom of expression via the Internet has improved significantly, the use of social 
networks in the dissemination of public freedoms is very high, the government 
cannot implement legal restrictions on the use of the Internet, because the use 
of social networks is very complex, the government cannot monitor citizens’ 
websites nationwide, because it is very difficult. One can say that although there 
are restrictions on freedom of expression, the government cannot control the 
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freedom of expression due to the broad nature of this freedom.

Annex: List of cited legal provisions

Constitution of Afghanistan
 •   Article 3
 •   Article 7
 •   Article 34
 •   Article 37
 •   Article 50
 •   Article 58

Mass Media Law
 •   Article 2
 •   Article 4
 •   Article 45

Penal Code
 •   Articles 851 to 879
 •   Article 891
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2. Azerbaijan

Constitutional Court

Overview
Article 47 of the Constitution stipulates that everyone has the right to freedom 
of thought and speech. It also states that no one shall be forced to proclaim or 
to repudiate his/her thoughts and beliefs. Legislation that are especially relevant 
for the freedom of expression include the Constitutional Law on Regulation of 
Exercise of Human Rights and Freedoms, the Criminal Code, the Law on Mass 
Media, and the Law on Freedom of Information. Azerbaijan is a state party to 
the International Covenant on Civil and Political Rights (ICCPR), as well as 
the European Convention on Human Rights (ECHR). In terms of restrictions 
specific to the freedom of expression, these are also to be found in Article 47 of 
the Constitution: Propaganda inciting racial, ethnic, religious, social animosity 
or hostility or relying on any other criteria is inadmissible. Also, via ordinary 
legislation, key values that must be balanced with the freedom of expression 
include honor, dignity, business reputation, and the disclosure of secrets of private 
and family life. Regarding freedom of expression in the context of the internet, 
examples of relevant legislation include the Law on Access to Information, and the 
Law on Information, Informatisation and Protection of Information. These govern 
the regulation of internet content and establish relevant legal liabilities. Chapter 
30 of the Criminal Code is devoted to setting out liabilities for cybercrime. The 
Constitutional Court of Azerbaijan has ruled on various cases on the freedom of 
expression. However, it has not yet ruled on a case on the freedom of opinion and 
expression within the specific context of the internet. 

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet
Annex: 
 1.   List of cited legal provisions
 2.   List of cited cases
	 3.			Summaries	of	significant	cases
 4.   Case statistics
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I. Defining freedom of expression

A. Scope and character 

The Constitution of the Republic of Azerbaijan, adopted on 12 November 1995, 
was the first Constitution of independent Azerbaijan. The Azerbaijan Democratic 
Republic founded in 1918 and existed 23 months, was not able to adopt the Basic 
Law of the state. Thus, the history of the constitutional system of the Republic of 
Azerbaijan generally starts from the period when it was part of the USSR.

During the Azerbaijan Democratic Republic, the law established equal suffrage 
of all peoples and both sexes living in the country. Thus, Azerbaijan was the first 
Muslim-majority country to enfranchise women.

The following provisions in the Constitution of the Republic of Azerbaijan 
regulate the exercise of the Right to Freedom of Expression:

Article 47. Freedom of thought and speech
I. Everyone has the right to freedom of thought and speech.
II. No one shall be forced to proclaim or to repudiate his/her thoughts and beliefs.
III. Agitation and propaganda inciting racial, national, religious, social discord and 
animosity or relying on any other criteria is inadmissible.

Article 51. Freedom of creative activity
I. Everyone is free to carry out creative activity.
II. The state guarantees freedom in literary-artistic, scientific-technical and other 
kinds of creative activity.

The following provisions in ordinary legislation of the Republic of Azerbaijan 
regulate the restriction of the Right to Freedom of Expression:

Constitutional Law of the Republic of Azerbaijan on Regulation of Exercise of 
Human Rights and Freedoms in the Republic of Azerbaijan 

Article 3.6. Alongside with other grounds provided for by the Constitution of the 
Republic of Azerbaijan, the rights and freedoms envisaged in paragraph III of 
Article 28, Articles 32, 33, 49, 50, 51 and 58, as well as the freedom of speech 
envisaged in Article 47 can be limited in the interests of national security, for 
protection of health and morals, rights and freedoms of others, and for prevention 
of a crime; the rights and freedoms envisaged in Articles 32, 33, 49, 50 and 58 
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as well as the freedom of speech envisaged in Article 47 of the Constitution can 
be limited for prevention of mass disorder; the rights and freedoms envisaged 
in paragraph III of Article 28, Articles 49, 50 and 58 and the freedom of speech 
envisaged in Article 47, as well as paragraph II of Article 48 of the Constitution 
ensuring the right to determine his/her attitude to religion, to express and spread 
one’s beliefs concerning religion can be limited for protection of public order; 
the rights and freedoms envisaged in paragraph III of Article 28, Articles 32 
and 33, as well as paragraph II of Article 48 of the Constitution ensuring the 
right to determine his/her attitude to religion, to express and spread one’s beliefs 
concerning religion can be limited for ensuring public order and the rights and 
liberties envisaged in Articles 32 and 33 of the Constitution can be also limited 
for interests of economic welfare of the country; freedom of speech envisaged in 
Article 47 and freedom of information envisaged in Article 50 of the Constitution 
can be limited for ensuring interests of state territorial integrity, protection of 
reputation or rights of others, for prevention of disclosure of secret information or 
for ensuring reputation of a court and its impartiality; paragraph II of Article 48 of 
the Constitution ensuring the right to define his/her attitude to religion, to express 
and spread one’s beliefs concerning religion can be limited with an aim to protect 
health or morals or rights and freedoms of others.

The following provisions of the Criminal Code of the Republic of Azerbaijan 
regulate criminal responsibility for abuse of the Right to Freedom of Expression:

Article 147. Slander
147.1. The slander, is distribution of obviously false information which discredit 
honour and dignity of any person or undermining his reputation in public 
statement, publicly shown products, in the mass media, or in case of mass 
distribution, in the Internet information resources — is punishable by fine of one 
thousand to one thousand five hundred Azerbaijani manats, or by public works for 
the term from two hundred forty to four hundred eighty hours, or by corrective 
works for the term of up to one year, or imprisonment for the term of up to six 
months.
147.2. The slander, which is connected with accusation of committing serious 
or especially serious crime— is punishable by corrective work for the term of 
up to two years or restraint of freedom (see) for the term up to three years, or 
imprisonment for the term of up to three years. 

Article 148. Insult
The insult, is deliberate humiliation of honour and dignity of a person, expressed 
in the indecent form in the public statement, publicly shown products, in the mass 
media, or in case of mass distribution, in the Internet information resources — 
is punishable by fine of one thousand to one thousand five hundred Azerbaijani 
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manats, or by public works for the term from two hundred forty to four hundred 
eighty hours, or by corrective work for the term of up to one year, or imprisonment 
for the term of up to six months. 

Article 148-1. The slander or insult in the Internet information resources using 
fake user names, profiles or accounts 
The slander or insult in the Internet information resources by the mass 
communication using fake user names, profiles or accounts - is punishable by fine 
of one thousand to two thousand Azerbaijani manats, or by public works for the 
term from three hundred sixty to four hundred eighty hours, or by correctional 
labour for up to two years, or imprisonment for up to one year.

Note: in this article under “fake user names, profiles or accounts” means 
usernames, profiles or accounts that are created in the Internet information 
resources, including social networks and do not allow to establish the user’s 
identity, that is created with the placement of false information about the name, 
surname and patronymic, or by hiding this information, as well as the use of 
information relating to another person, without the consent of the latter.

The Republic of Azerbaijan ratified the following treaties:

1. The United Nations International Covenant on Civil and Political Rights, 
13 August 1992 

2. Convention on the Rights of the Child, 13 August 1992
3. Convention on the Elimination of All Forms of Discrimination against 

Women, 10 July 1995 
4. The International Convention on the Elimination of All Forms of Racial 

Discrimination, 16 August 1996
5. Convention for the Protection of Human Rights and Fundamental 

Freedoms, 15 April 2002
6. Convention on the Rights of Persons with Disabilities, 28 January 2009
7. Council of Europe Convention on the Protection of Children against 

Sexual Exploitation and Sexual Abuse, 19 December 2019

Having regard to the above provisions of the Criminal Code of the Republic of 
Azerbaijan, offensive speech and obscene speech do not fall within the right to 
freedom of expression.
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B. Rights holders 

It should be noted that according to Article 25 of the Constitution of the Republic 
of Azerbaijan everyone shall be equal before the law and the courts.

Men and women possess equal rights and freedoms. The State shall guarantee 
the equality of rights and freedoms to everyone, irrespective of race, ethnicity, 
religion, language, sex, origin, property status, occupation, beliefs or affiliation 
with political parties, trade union organizations or other public associations. 
Restrictions of rights and freedoms on the grounds of race, ethnicity, religion, 
language, sex, origin, beliefs, or political or social affiliation are prohibited. No 
one may be harmed, granted advantages or privileges, or refused to be granted 
advantages and privileges on the grounds laid down in paragraph III of the present 
Article. Everyone shall be guaranteed equal rights in any proceeding before state 
authorities and bearers of public authority that decide upon his/her rights and 
duties. Persons with impaired health are entitled to all rights and carry all duties 
enshrined in this Constitution, except in cases when enjoyment of rights and 
performance of duties is impeded by their limited abilities.

Natural persons enjoy freedom of expression. According to Article 47 of the 
Constitution of the Republic of Azerbaijan, there is no distinction between 
nationals and non-citizens in enjoyment of this freedom in the territory of the 
Republic of Azerbaijan. (see para. 1, A)

According to Article 6.5 of the Constitutional Law of the Republic of Azerbaijan 
on the Commissioner for Human Rights (Ombudsman) of the Republic of 
Azerbaijan, any former Commissioner shall remain inviolable for the activities 
conducted and the opinions expressed while performing the powers of 
Commissioner. Criminal or administrative proceedings with regard to offences 
committed by the Commissioner in that period shall be carried out as provided for 
in Article 6.3 of the present Law.

According to Article 11.1 of the Constitutional Law of the Republic of Azerbaijan 
on Guaranties for the Former Presidents of the Republic of Azerbaijan and 
Members of their Families, the former President cannot be held administratively 
or criminally liable for actions (inaction) committed before the election of the 
President of the Republic of Azerbaijan and during the exercise of the powers of 
the President of the Republic of Azerbaijan.

It should be also mentioned that according to Article 11.2 of this Constitutional 
Law, the spouse of the former President cannot be brought to administrative or 
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criminal liability for the actions (inaction) of the former President during the term 
of office of the President of the Republic of Azerbaijan.

In accordance with Article 13 of the Law of the Republic of Azerbaijan on the 
Status of Deputy of the Milli Majlis (Parliament) of the Republic of Azerbaijan, 
the deputy has the right to refuse to testify as the witness on the circumstances 
known to him in connection with implementation of deputy activities according 
to the procedure, fixed in the criminal procedure legislation of the Republic of 
Azerbaijan.

C. Obligations 

The Constitution of the Republic of Azerbaijan proclaimed the ensuring of the 
human and citizens’ rights and freedoms as the highest goal of the state.

Conditions necessary for the formation of institutions inherent in democratic 
societies and the free political activities have been created, and the Constitution 
plays an important role in establishing the principles of freedoms of speech, press, 
conscience, protection of human rights and the Rule of Law.

The Republic of Azerbaijan, which adopted the model of its development through 
building of State based on supremacy of universal values, and those of democratic, 
legal and secular State, has acceded to most existing international conventions and 
agreements on human rights, freedom of speech and press.

When considering cases related to freedom of press, the court takes into account 
the important role of the press in building the State governed by Rule of Law.

While freedom of expression is one of the essential foundations of a democratic 
society, tolerance towards individual opinions is an important element of a 
democratic political system. Account must be taken of the fact that not only the 
content of information, but also the form of its expression, which does not degrade 
the honour and dignity of a person, is protected by the freedom of opinion. Any 
restriction on the freedom of opinion should be linked to the pressing social needs.

It should be noted that according to paragraph II of Article 148 of the Constitution 
of the Republic of Azerbaijan international treaties to which the Republic of 
Azerbaijan is a party shall be an integral part of the legislative system of the 
Republic of Azerbaijan. Therefore, the European Convention on Human Rights 
and the case-law of the European Court of Human Rights form part of the 
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legislation of the Republic of Azerbaijan. 

In its case-law the European Court of Human Rights observed that under Article 
1 of the Convention, the Contracting parties “shall secure to everyone within their 
jurisdiction the rights and freedoms defined in ... [the] Convention”. As the Court 
found in Marckx v. Belgium (13 June 1979, § 31, Series A no. 31; see also Young, 
James and Webster v. the United Kingdom, 13 August 1981, § 49, Series A no. 
44), in addition to the primarily negative undertaking of a State to abstain from 
interference in the rights guaranteed by the Convention, “there may be positive 
obligations inherent” in those rights.

This is also the case for freedom of expression, of which the genuine and effective 
exercise does not depend merely on the State’s duty not to interfere, but may 
require positive measures of protection, even in the sphere of relations between 
individuals. In certain cases, the State has a positive obligation to protect the 
right to freedom of expression, even against interference by private persons (see 
Fuentes Bobo, § 38; Özgür Gündem v. Turkey, no. 23144/93, §§ 42-46, ECHR 
2000 III; and Dink, § 106).

According to Article 37.2 of the Code of Criminal Procedure of the Republic of 
Azerbaijan a private criminal prosecution shall take place only on a complaint 
by the victim concerning offences under Articles 147, 148, 165.1 and 166.1 of 
the Criminal Code of the Republic of Azerbaijan and shall be discontinued in 
the event of a reconciliation between the victim and the accused before the court 
deliberates.  

Article 147. Slander
147.1. The slander, is distribution of obviously false information which discredit 
honour and dignity of any person or undermining his reputation in public 
statement, publicly shown products, in the mass media, or in case of mass 
distribution, in the Internet information resources — is punishable by fine of one 
thousand to one thousand five hundred Azerbaijani manats, or by public works for 
the term from two hundred forty to four hundred eighty hours, or by corrective 
works for the term of up to one year, or imprisonment for the term of up to six 
months.
147.2. The slander, which is connected with accusation of committing serious 
or especially serious crime— is punishable by corrective work for the term of 
up to two years or restraint of freedom (see) for the term up to three years, or 
imprisonment for the term of up to three years. 

Article 148. Insult
The Insult, is deliberate humiliation of honour and dignity of a person, expressed 
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in the indecent form in the public statement, publicly shown products, in the mass 
media, or in case of mass distribution, in the Internet information resources — 
is punishable by fine of one thousand to one thousand five hundred Azerbaijani 
manats, or by public works for the term from two hundred forty to four hundred 
eighty hours, or by corrective work for the term of up to one year, or imprisonment 
for the term of up to six months. 

Article 165. Infringement of author’s or adjacent rights
165.1. Illegal use of author’s or adjacent rights objects, that is edition under a 
name or different way in assignment of authorship of another’s scientific, literary, 
art or other product, its illegal reprinting or distribution, as well as compulsion to 
co-authorship and as a result of these acts damage caused was in significant size 
— is punished by the penalty at a rate from hundred up to five hundred of nominal 
financial unit or public works for the term from hundred sixty up to two hundred 
forty hours. 

Article 166. Infringement voting and patent rights
166.1. Infringement voting and patent rights, is illegal use of invention or 
efficiency proposal, disclosure without well of author of essence of invention 
and efficiency proposal before official publication of data on them, assignment of 
authorship, compulsion to co-authorship and as a result of these acts the damage 
caused was in significant size — is punished by the penalty at a rate from hundred 
up to five hundred of nominal financial unit or public works for the term from 
hundred sixty up to two hundred forty hours.

II. Legitimate restrictions

A. Model of restrictions

Freedom of expression is one of the most important pillars of a democratic society, 
one of the main conditions for its progress and development of each individual.

The Azerbaijani state is a democratic, legal, secular, unitary republic, and everyone 
living in its territory has freedom of thought and speech. As stated in Article 47 of 
the Constitution of the Republic of Azerbaijan, no one shall be forced to proclaim 
or to repudiate his/her thoughts and beliefs. 

Also, in accordance with Articles 46 and 50 of the Constitution, everyone has the 
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right to protect his/her honor and dignity. Dignity of a person shall be protected by 
the state. No circumstances can justify the humiliation of the dignity of a person. 
No one may be subject to torture. No one may be subject to degrading treatment 
or punishment. Medical, scientific and other experiments may not be carried out 
on any person without his/her consent. (Article 46 of Constitution)

Everyone is free to legally seek, receive, impart, produce, and disseminate any 
information. Freedom of mass information is guaranteed. State censorship in mass 
media, including the press is prohibited. Everyone’s right to refute or reply to the 
information published in mass media and violating his/her rights or damaging his/ 
her interests shall be guaranteed. (Article 50 of Constitution)

Restrictions related with freedom of expression are enshrined in Article 47 of the 
Constitution. Thus, agitation and propaganda inciting racial, national, religious, 
social discord and animosity or relying on any other criteria is inadmissible.

Everyone has right to appeal to receive the information. Implementation of 
freedom of information should not violate the rights and interests of the individuals 
or legal enterprises.

Limitation of freedom of information is possible only in the cases determined by 
the Constitution of the Republic of Azerbaijan. The manner of use of freedom of 
information is determined by the Constitution of the Republic of Azerbaijan and 
the Laws of the Republic of Azerbaijan. (Article 2 of the Law of the Republic of 
Azerbaijan on Freedom of Information)

Information is received in manners and ways determined by the legislation. 
According to the manner of reception free-access and information of limited 
access are distinguished. (Article 8 of the Law of the Republic of Azerbaijan on 
Freedom of Information)

Information of limited access are state, professional (lawyer, notary, doctor), 
service, bank, commercial, investigation and court secrets, information of personal 
and family life of the individuals and information about terrorist acts. Information 
on the environment refers to information, the receipt of which is limited in the 
cases established by the relevant legislation. The relations developed relating 
with information of state, professional (lawyer, notary and doctor), service, bank, 
commercial, investigation and court secrets, information of personal and family 
life of the individuals and information about terrorist acts, environment are 
regulated by the respective legislation. (Article 10 of the Law of the Republic of 
Azerbaijan on Freedom of Information)
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Depending on the form of access, the information is classified as publicly 
accessible or with limited access. Information without any access limitations in 
accordance with law of the Republic of Azerbaijan, are the publicly accessible 
information. Information with limited access in accordance with law is 
confidential.

Official secret, professional (doctor, attorney, notary), commercial, investigation 
or judicial secrets with access limited in order to protect the lawful rights of 
individuals, entities, agencies, organizations and other legal entities, irrespective 
of the type of ownership, as well as private information are the confidential 
information. By type of income (receipt of) personal data are divided into the 
categories of confidential and publicly available. (Article 34 of the Law of the 
Republic of Azerbaijan on Access to Information)

Limitation of access to information intended for official use shall be removed upon 
elimination of such limitation’s cause, but within a period not exceeding 5 years.

Limitation of access to private information is effective for the period of up to 75 
years from the date of acquiring or documenting of such information or up to 30 
years from the death of the person or, when the fact of death is not verified, up to 
110 years from the date of birth of this person.

The invalidity of the limitation of the information access is recoded on the 
information carrier and the Register. (Article 40 of the Law of the Republic of 
Azerbaijan on Access to Information)

B. Content of restrictions

Mass information in the Azerbaijan Republic is free. Freedom of mass information 
is based on guaranteeing by the state the right of citizens to search, obtaining, 
preparation, transfer, production and distribution of information in the legal way. 

The organization of mass media, ownership, use, the order them, search, obtaining, 
preparation, transfer, production and distribution of mass information are not 
subject to restrictions, except cases, stipulated by the legislation the Azerbaijan 
Republic about mass media. (Article 1 of the Law of the Republic of Azerbaijan 
on Mass Media) 

The legislation of the Azerbaijan Republic on mass media is based on the 
Constitution of the Republic of Azerbaijan, this Law, Law on Television and 
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Radio Broadcasting, Law on Freedom of Information, Law on Information, 
Informatisation and Protection of Information, Law on the Procedure for 
Consideration of Citizens’ Appeals, Law on State Secrets, Law on Copyright and 
Related Rights as well as other relevant legislative acts.

According to Article 50 of the Constitution of the Republic of Azerbaijan, 
everybody has freedom to legally search, receive, pass, prepare and distribute 
any information. The term “information” under this document means news about 
natural, social and country events, processes, facts and persons. (Article 1 of the 
Law of the Republic of Azerbaijan on Freedom of Information)

The use of mass media for the purpose of dissemination of secrets protected 
by the legislation of the Republic of Azerbaijan, as well as other information 
prohibited for dissemination, violent transformation of the existing constitutional 
state structure, attack on the integrity of the state, propaganda of war, violence and 
cruelty, national, racial, social justice or intolerance, publishing rumors, false and 
biased articles, pornographic materials, slander or other illegal acts is not allowed.

The producer and disseminator of information, the circulation of which is 
prohibited or restricted among children, shall be obliged to comply with the 
requirements of the Law of the Republic of Azerbaijan on Protection of Children 
from Harmful Information. (Article 10 of the Law of the Republic of Azerbaijan 
on Mass Media)

Standards of review related to the above mentioned issues are regulated in the 
following way — the acts accomplished with a purpose of the organization and 
maintenance of superiority of one racial group for destroying of other racial group:

realization of any legislative or other action with a purpose of hindrance to 
participation of racial group or groups in political, social, economic and cultural 
life of the country, to development of such group or groups by denying belonging 
to members of this group or groups of rights and freedom of a person, including 
a right to work, creation of trade unions, education, departure and entrance to the 
country, citizenship, a freedom to move and a choose of a residence, thought and 
speech, associations and assemblies;

shall be punishable by imprisonment for the term from twelve up to twenty years 
or life imprisonment. (Article 111 of the Criminal Code of the Republic of 
Azerbaijan)

The slander, is distribution of obviously false information which discredit honor 
and dignity of any person or undermining his reputation in public statement, 
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publicly shown products, in the mass media, or in case of mass distribution, in 
the Internet information resources — is punishable by fine of one thousand to 
one thousand five hundred Azerbaijani manats, or by public works for the term 
from two hundred forty to four hundred eighty hours, or by corrective works for 
the term of up to one year, or imprisonment for the term of up to six months. The 
slander, which is connected with accusation of committing serious or especially 
serious crime— is punishable by corrective work for the term of up to two years 
or restraint of freedom (see) for the term up to three years, or imprisonment for the 
term of up to three years. (Article 147 of the Criminal Code of the Republic of 
Azerbaijan)
 
The Insult, is deliberate humiliation of honor and dignity of a person, expressed 
in the indecent form in the public statement, publicly shown products, in the mass 
media, or in case of mass distribution, in the Internet information resources —  
is punishable by fine of one thousand to one thousand five hundred Azerbaijani 
manats, or by public works for the term from two hundred forty to four hundred 
eighty hours, or by corrective work for the term of up to one year, or imprisonment 
for the term of up to six months. (Article 148 of the Criminal Code of the 
Republic of Azerbaijan)

The slander or insult in the Internet information resources by the mass 
communication using fake user names, profiles or accounts — is punishable by 
fine of one thousand to two thousand Azerbaijani manats, or by public works for 
the term from three hundred sixty to four hundred eighty hours, or by correctional 
labour for up to two years, or imprisonment for up to one year.

Under “fake user names, profiles or accounts” means usernames, profiles or 
accounts that are created in the Internet information resources, including social 
networks and do not allow to establish the user’s identity, that is created with 
the placement of false information about the name, surname and patronymic, or 
by hiding this information, as well as the use of information relating to another 
person, without the consent of the latter. (Article 148-1 of the Criminal Code of 
the Republic of Azerbaijan)

Violation of the requirements of the legislation on state protection of the person 
providing information on corruption offenses, ie:
disclosure of information about the person who provided information on 
corruption-related offenses, the confidentiality of which must be ensured;
for threatening, harassing, insulting or causing material damage to a person or a 
close relative who provides information on corruption offenses — a person who 
provides information on corruption-related offenses and shall be fined in the 
amount of eight hundred to one thousand three hundred manats.
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If the above-mentioned acts contain elements of a crime, these acts shall give rise 
to criminal liability in accordance with the relevant articles of the Criminal Code 
of the Republic of Azerbaijan. (Article 594-2 of the Code On Administrative 
Offences of the Republic of Azerbaijan)

State censorship on the mass media, as well as the establishment and financing of 
special state bodies or positions for this purpose shall not be allowed. State bodies, 
municipalities, departments, enterprises and organizations, public associations, 
officials, as well as political parties shall not have the right to demand or prohibit 
the dissemination of information and materials disseminated in the mass media in 
advance, unless they are the authors of the information or interview.

During martial situation, in accordance with the Law on Martial Law of the 
Republic of Azerbaijan, information and materials of mass media may be subject 
to military censorship, as well as special mode of activity of mass media in the 
territory (territories) where martial law is applied.

Freedom of the media may be temporarily restricted during the period of the state 
of emergency or martial law, specifying the conditions and procedures for the 
implementation of these conditions.

The activities of media workers in the area of a special operation against religious 
extremism shall be determined by the body conducting the operation.

Information on a special operation against religious extremism is provided to the 
public in the form and volume determined by the body conducting the operation. 
(Article 7 of the Law of the Republic of Azerbaijan on Mass Media)

Any interference by citizens, state bodies, municipalities, departments, enterprises 
and organizations, political parties, as well as public associations or officials 
in the legal activities of the founders, publishers, editors (responsible editors), 
broadcasters and journalists of the mass media, including: the censorship, as well 
as violation of other rights of a journalist established by the Law on Mass Media 
may result in civil, administrative, criminal and other liability in accordance 
with the legislation of the Republic of Azerbaijan. (Article 59 of the Law of the 
Republic of Azerbaijan on Mass Media)

C. Standards of review

31.05.2002. Decision of Constitutional Court of the Republic of Azerbaijan “On 



2. Azerbaijan   51

Interpretation of Articles 21 and 23 of the Civil Code of Azerbaijan Republic” 

A natural person is entitled in a court order to require to disclaim a judicial 
declaration as untrue information, which discredits his honor, dignity or business 
reputation, discloses a secret of his private and family life or his personal or 
family immunity, provided that the person who disseminated such information 
fails to prove that such information was true. The same rule shall also apply to 
cases of incomplete publication of factual data if, as a result, the honor, dignity or 
business reputation of person is violated. Upon the request of an interested person, 
the honor and dignity of a natural person may be similarly protected after his 
death.

If information harming the honor, dignity or business reputation or disclosing a 
secret of private and family life of a natural person was disseminated in the mass 
media, the information shall be declared as untrue in the same mass media. If such 
information is contained in an official document, such document shall be amended 
and interested persons shall be notified of such amendment. In other cases, the 
declaration procedure shall be determined by a court.

Where the mass media published information, which violates a natural person’s 
rights and interests protected by law, such person has the right to publish his reply 
in the same mass media.

Where information harming the honor, dignity or business reputation of a natural 
person is disseminated, such person has the right to disclaiming of information 
along with recovery of losses caused by such dissemination and obtain a 
declaration that the information is untrue.

Where it is impossible to identify the person who disseminated information 
harming the honor, dignity or business reputation of a natural person, the 
person whose honor, dignity or business reputation is harmed is entitled to seek 
a judicially required recognition of such information as declaration that the 
information so disseminated was untrue.

The rules of this article related to protection of the business reputation of natural 
persons also apply to the protection of the business reputation of legal entities. 
(Article 23 of the Civil Code of the Republic of Azerbaijan)

Officials being guilty in groundless restrictions in citizens’ rights to work with 
information shall bear the liability in accordance with procedure established by 
legislation of the Republic of Azerbaijan. (Article 20 of the Law of the Republic 
of Azerbaijan on Information, Informatisation and Protection of Information)
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International treaties to which the Republic of Azerbaijan is a party shall be an 
integral part of the legislative system of the Republic of Azerbaijan. (par. II of 
Article 148 of the Constitution)

lf a conflict arises between normative legal acts of the legislative system of the 
Republic of Azerbaijan (with the exception of the Constitution of the Republic of 
Azerbaijan and acts adopted by referendum) and inter-state treaties to which the 
Republic of Azerbaijan is a party, the international treaties shall apply. (Article 
151 of the Constitution)

III. Impact of the internet

A. Relevant laws and regulations

Access to information in the Republic of Azerbaijan is free.

Any person is entitled to apply directly or through his/her representative to the 
information owner and to choose the type and form to get information. (Article 2 
of the Law of the Republic of Azerbaijan on Access to Information)

At the same time, there is a need to clarify the terms used for the purposes of 
this Law, information – any facts, opinions, knowledge, news or other sort of 
information produced or acquired in result of any activities, irrespective of the 
date of production, presentation form and classification; information disclosure – 
distribution of information via mass media, official publications, questionnaires 
and reference books; placement at the Internet information resources; declaration 
at briefings, press-releases or conferences; disclosure during official or public 
events without any request for information. (Articles 3.0.1 and 3.0.8 of the Law 
of the Republic of Azerbaijan on Access to Information)

Also, Article 7 of the Law of the Republic of Azerbaijan on Freedom of 
Information states that, the documents reflecting some information in accordance 
with the legislation and other carriers, news of mass media and free speech are the 
sources of information.

Information is received in manners and ways determined by the legislation. 
According to the manner of reception free-access and information of limited 
access are distinguished. (Article 8 of the Law of the Republic of Azerbaijan on 
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Freedom of Information)

Receiving public information is provided as follows:
• Internet information resources;
• official publications;
• distribution by the mass media;
• creation of conditions for acquaintance with documents in libraries, public 

information centers, other places allowing mass use;
• provision to individuals and legal entities;
• other ways provided by the legislation.

The rules and conditions for receiving public information are defined by this Law, 
the Law of the Republic of Azerbaijan on Receiving Information, other legislative 
acts or agreement (if access to information is provided on the basis of a contract). 
The contract for the access to information shall be entered in accordance with civil 
law. State authorities, municipalities can not refuse to issue information due to lack 
of contract. (Article 9 of the Law of the Republic of Azerbaijan on Freedom of 
Information)

Law of the Republic of Azerbaijan on Telecommunications determines legal, 
economic, organizational basis of activities in the field of telecommunication 
and regulates purposeful planning and fair expenditure of telecommunication 
resources.

It is necessary to note some concepts used in this Law: network of telecommunications 
public — network of telecommunication, or its part provided for provision 
of services of telecommunications which the subscriber on the basis of the 
corresponding rules, standards, rendering services and payment terms and giving 
to all users connection opportunity can use; services of telecommunications - 
the activities performed for the purpose of satisfaction of requirement of legal, 
physical persons and other subjects acting legally for telecommunication by means 
of matching network of telecommunications. (Articles 1.0.3 and 1.0.4 of the Law 
of the Republic of Azerbaijan on Telecommunications)

Telecommunication nets have following classification concerning structure: 
telecommunication net of general use; telecommunication net of physical and legal 
persons; telecommunication net of special purpose; TV and radio broadcast net. 
(Article 18 of the Law of the Republic of Azerbaijan on Telecommunications)

Physical, legal persons can create telecommunication nets by legislation to meet 
their internal needs. The telecommunication networks created by them may be 
connected to the telecommunication networks provided by the rules established by 
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Article 20.

Article 29 of the Law of the Republic of Azerbaijan on Telecommunications states 
that Internet services are one of the types of telecommunication services (Internet 
telecommunication). Internet telecommunication service – telecommunication 
service done in global information net upon Internet protocol set by international 
standards.

However, it should be noted that, subscribers have the following rights: to freely 
choose operator, provider; to demand high quality telecommunication services; 
to demand that appropriate measures be taken with the application of technical 
software and equipment to protect children from harmful information; to complain 
in legal manner of acts of operator, provider; to implement other rights set by 
legislation.  

Subscribers have the following duties: to obey the rules of use of telecommunication 
services set by legislation; to connect last device complying with contracts signed 
with operator, provider, standards and other requirements set by legislation to 
telecommunication net; not to admit acts dangerous for exploitation, integrity, 
interconnection, information security of telecommunication nets, electromagnetic 
compliance of radio electron means, complicating or making impossible the 
telecommunication services done for other subjects; to obey terms of contracts 
signed with operator, provider, timely pay fees for telecommunication services 
they use;  to promote inspection of last device in site of use by authorized official 
of corresponding executive power body in proper legal manner; other duties 
set by legislation. (Article 34 of the Law of the Republic of Azerbaijan on 
Telecommunications)

Law of the Republic of Azerbaijan on Access to Information defines the methods 
of disclosure of information. Article 31 of the same law states that, Information 
owner should disclose the public information under the method that allows 
everyone wanting such information to get it as soon as practicable.

If the method of disclosure of public information is envisaged by special law or 
international agreements, then the method provided by such law or international 
agreement shall be applied in disclosure of the public information. If this 
obligation arises also based on requirements of Article 29.1 hereof, the public 
information is included into the Internet information resources. 

Information owner must immediately disclose the information on threat to lives, 
health or property of people or to environment, other occasions and facts bearing 
huge significance for public, through mass media, broadcasting and Internet 
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information resources to prevent this threat or mitigate its probable consequences. 
According to Article 29.1 of the present Law in order to meet the public interests 
more easily and efficiently and lessen the number of multitudinous requests for 
information, the information owner should disclose the following information 
available, or produced or acquired as a result of implementation of public duties:

• consolidated statistical data, including consolidated statistics on crimes 
and administrative violations;

• budget forecasts;
• statutes on departments of state bodies;
• guidance prepared in connection with activities of state bodies and 

municipalities;
• staffing table of state bodies and municipalities, names, family names, 

telephone numbers, e-mail addresses, education and specialization 
details of officials employed by these authorities;

• reports on activities of state bodies and municipalities;
• names, family names, e-mail addresses of persons, who are the members 

of administration of legal entities (including public legal entities) 
engaged in exercising public functions;

• information on conditions and results of state and municipal purchases, 
as well as sales of and changes in ownership rights in state and municipal 
properties;

• information about loans, grants to information owners provided by 
Article 9.1 hereof, their terms and utilization;

• draft standard legal acts – from the date of submission for agreement and 
approval;

• standard legal acts – from the date of effectiveness;
• reports on activities of legal entities (including public legal entities) 

engaged in exercising public functions, information about their incomes 
and expense;

• statements on execution of the state budget and rolling budget;
• information on the state of the environment, damage to environment, 

hazardous environmental effects and environmental impact assessment;
• decrees, resolutions and orders of state bodies and municipalities – from 

the date of effectiveness of decrees, resolutions and orders;
• drafts of concepts, development plans and programs of public importance 

– till the submission for approval;
• information on vacancies in state bodies and municipalities;
• information on products and services of state bodies and municipalities;
• information on use of state budget funds or property contributed to 

private legal entities established by, or operating with participation of 
state bodies and municipalities;
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• public events programs;
• information on changes in services provided for by state bodies and 

municipalities – at least ten days prior to making the changes;
• information on hours of service of heads of state bodies and municipalities;
• information on salary rates, salary payment guidance, bonus payment 

policies and special benefits effective in state bodies and municipalities;
• information available to legal entities (including public legal entities) 

engaged in exercising public functions, as well as private legal entities 
and individuals serving in the spheres of education, healthcare, cultural 
and social sphere on the basis of legal acts and contracts, concerning the 
exercising of these functions;

• legal entities holding dominant position, or special or exclusive right 
at the product market, or being a natural monopoly – the information 
relating to terms of offer and prices of goods and services as well as 
changes in such terms and prices – at least 30 days prior to offering the 
terms or making the changes in these terms and prices;

• information on the use of state budget funds or property contributed 
to fully or partially publicly owned or controlled non-commercial 
organizations, off-budget funds, as well as the trade associations where 
the state is a member or a participant;

• information on public services to population, as well as changes in 
service charges made during provision of these services – prior to 
making these changes;

• judicial acts;
• information on state registers to the extend provided by law;
• Information Owners Register;
• results of public opinion inquiries;
• information on information owner’s ownership and obligation of the 

information owner;
• list of information constituting the official secret;
• information that is to be disclosed under special law, international 

agreements or legal acts issued on their basis, or other information as 
considered necessary by the information owner.

Thus, the term “disclosure of information” is one of the main concepts of the 
law: information disclosure – distribution of information via mass media, official 
publications, questionnaires and reference books; placement at the Internet 
information resources; declaration at briefings, press-releases or conferences; 
disclosure during official or public events without any request for information. 
(Article 3.0.8 of the Law of the Republic of Azerbaijan on Access to Information)

State bodies and municipalities create Internet information resources to disclose 
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the public information shown in Article 29.1 hereof.

Respective executive power bodies should provide conditions for creation of 
the Internet information resources of subordinated bodies. Internet information 
resources may be created in field (corporative), regional and other forms.

Information owners shown in Articles 9.1.2 and 9.3 hereof may create separate or 
joint Internet information resources in order to disclose the public information.

Forms and procedures for creation of the Internet information resources of the 
state bodies and municipalities shall be established by respective executive power 
body. (Article 32 of the Law of the Republic of Azerbaijan on Access to 
Information)

The law stipulates certain requirements for Internet information resources. 
Information owners communicate to public via disclosure with mass media the 
respective addresses (and changes therein) reflecting the information on options of 
access to Internet information resources; place updates and real information in the 
Internet information resources; refuse to place outdated, incomplete, inaccurate or 
misleading information in the Internet information resources; ensure the effective 
operation of the Internet information resources. Information owner should indicate 
the time of placement of the document in the Internet information resources and 
date of its disclosure under other methods. Information owners shown in Article 9 
hereof should create conditions for prompt and easy access to public information 
placed in the Internet information resources. (Article 33 of the Law of the 
Republic of Azerbaijan on Access to Information)

In accordance with Article 9 of the above mentioned Law the below listed 
are considered the information owners: state bodies and municipalities; legal 
entities (including public legal entities) implementing the public functions, as 
well as private legal entities and individuals engaged in the spheres of education, 
healthcare, cultural and social sphere based on legal acts or contracts. Information 
owner’s obligations, established by this Law, pertain to legal entities and 
individuals in the present law hereof only in relation to the information produced 
or acquired as a result of public duties carried out, or services provided for in the 
spheres of education, healthcare, cultural and social sphere based on the legal acts 
or contracts. 

The below listed are considered equal to the information owners: legal entities 
holding the dominant position, as well as holding a special or exclusive right at 
the products market, or being a natural monopoly – in relation to the information 
associated with the terms of offers and prices of goods as well as the services and 
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changes in such terms and prices; fully or partially state-owned or subordinated 
non-commercial organizations, off-budget funds, as well as trade associations 
where the state is a member or a participant – in relation to the information 
associated with the use of the state budget funds or properties contributed to them.

The domain name for the information web resource can be selected in the top-
level domain zone with the country code “az” or in other domain name zones. 
Registration of top-level domain names with country code “az” is carried out by 
the national administrator and domain name registrars. The national administrator 
of domain names maintains a register of registered domain names and ensures the 
use of registry data based on the request. (Articles 13-1.1 and 13-1.2 of the Law 
of the Republic of Azerbaijan on Information, Informatisation and Protection 
of Information)

The owner of the information web resource is free to choose the content of the 
information placed on this information web resource and the order of its 
placement. The owner of the web resource and its domain name must ensure the 
operation of this information resource in accordance with the law, for which he is 
personally responsible.

The owner of the web resource and its domain name should post on this site in 
a clearly readable place and form: name, organizational and legal form, email 
address – if it is a legal entity; surname, name, patronymic and the electronic post 
address – if he/she is the individual.

The owner of the information web resource and its domain name or the user of 
the information and telecommunication network should not allow the distribution 
of the following prohibited information in this information resource (information 
and telecommunication network): information on promotion and financing of 
terrorism, methods and tools of carrying out terrorism, organizing or conducting 
training for terrorism, as well as open encouragement of terrorism; information 
on promotion of violence and religious extremism, open appeals aimed at 
inciting national, racial or religious hostility and enmity, violent overthrow of 
the constitutional order of the state, disintegration of territorial integrity, violent 
seizure or retention of power, organization of mass riots; information constituting 
state secret; information on procedure or methods of preparation of firearms, their 
components, ammunition, explosives and mechanisms; information on methods 
and procedure of preparation or use of narcotic drugs, psychotropic substances and 
their precursors, places of their illegal acquisition, as well as places or methods of 
cultivation of plants containing narcotic substances;  information on pornography, 
including child pornography; information encouraging organization of card and 
other illegal gambling and participation in these games; information promoting 
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suicide as a means of solving problems, justifying suicide, substantiating or 
inciting it, explaining ways of committing suicide or organizing suicide of several 
people in group form; films, television films and video films, including animated 
films, computer and other electronic games designated subject to the respective 
age category in accordance with the Law of the Republic of Azerbaijan on the 
Protection of Children from Harmful Information (except those related to the 
“Universal” age categories); information of an offensive or libelous nature, and 
also information violating privacy of one’s personal life; information infringing 
intellectual property right; false information that can create a danger of harm 
to human life and health, significant property damage, mass violation of public 
safety, disruption of the activities of life support facilities, financial, transport 
facilities, communication facilities, industry, energy and social infrastructure and 
other socially dangerous consequences; any other information, the distribution of 
which is prohibited by the laws of the Republic of Azerbaijan.

If the information prohibited for the dissemination is revealed on the information 
web resource, or when an appeal is received in connection with this, the owner of 
this information resource and its domain name shall ensure the removal of such 
information from the information resource.

Host-provider in revealing the information that is prohibited for dissemination 
in information web resources located on its information systems, or when 
information about it is received, immediately shall take measures to remove this 
information by the owner of the information resource.

Information Internet resources should display a warning text about restricting the 
distribution of the information product among children. (Article 13-2 of the Law 
of the Republic of Azerbaijan on Information, Informatisation and Protection 
of Information)

If the relevant executive authority independently identifies cases of placing 
information on the information web resource that is prohibited for dissemination, 
or establishes this on the basis of justified information received from individuals, 
legal entities or state structures, it sends a written warning to the owner of the 
information web resource and its domain name and host provider.

If within 8 hours from the receipt of the warning the information prohibited for 
dissemination will not be removed from the information web resource, the relevant 
executive authority shall apply to the district (city) court at the place of its location 
regarding restriction of the access to the information web resource.

If there is a threat to the interests of the state and society, protected by law or if 
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there is a real danger to life and health of people, access to the information web 
resource may be temporarily restricted based on the decision of the relevant 
executive authority.

In making the decision provided for in the present Article of this Law, the relevant 
executive authority at the same time applies to the court to restrict the access to 
the information web resource. The decision on the temporary restriction of access 
to the information resource remains in force until the court considers an appeal 
for restriction of access to the information web resource or until the decision is 
rescinded.

The court considers an appeal to restrict access to an information web resource 
and issues a resolution within 5 days. The decision comes into force immediately 
after the adoption, and the appeal of the decision does not suspend its execution.

If the court issues a resolution restricting the access to the information web 
resource and the relevant executive authority decides on the temporary restriction 
of the access to the information web resource, the relevant executive authority 
shall enter this information resource in the “List of information resources 
containing the prohibited information”. The content of the information in the list, 
the rules for drawing up, control of the list and organizing the mutual connection 
with the host providers and Internet providers are established by the relevant 
executive authority.

Immediately after the information web resource is included in the “List of 
information resources containing the prohibited information”, the host provider 
and Internet providers should restrict the access to the information web resource 
and inform the owner of the information web resource about it. (Articles 
13-3.1-13-3.7 of the Law of the Republic of Azerbaijan on Information, 
Informatisation and Protection of Information)

Information web resource – information resource that is created on the Internet, 
used to disseminate information, has a domain name for access and other 
designations established by the owner; owner of the information web resource 
– a person, having the right to own and use the information web resource, 
independently establishes the rules for using the information web resource, 
including the placement of information on it; domain name – a unique order of 
symbols, provided to ensure access to the information resource placed on the 
Internet; domain name owner – a person, which according to the fixed-term 
contract, has a possession of a domain name; Internet provider – a provider 
ensuring a technical opportunity to connect telecommunications facilities to the 
Internet; host provider – a provider that provides services to host an information 
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web resource in its information systems to ensure its use; national administrator of 
domain names – an authorized person who administers domain names in the top-
level domain zone with the country code “az”; domain name registrar – a person 
who provides domain registration services in the top-level domain zone with the 
country code “az” on the basis of a contract concluded with the national domain 
name administrator. (Article 2 of the Law of the Republic of Azerbaijan on 
Information, Informatisation and Protection of Information)

It should be noted that the limits of media participation in the election campaign, 
in referendum are directly determined by Articles 77-88 of the Election Code. 
The term “mass media” is used in the names of these articles. Thus, Article 3 of 
the Law of the Republic of Azerbaijan on Mass Media provides basic definitions. 
One of these concepts is “mass media”. Mass media – periodicals, TV and radio 
programs, news agencies, Internet information resources, newsreels and other 
forms of broadcasting.

Also, restriction of access to Internet information resources, restriction of access to 
Internet information resources where the dissemination of information prohibited 
by the laws of the Republic of Azerbaijan is regulated by the Law of the Republic 
of Azerbaijan on Information, Informatisation and Information Protection. (Article 
19.1 of the Law of the Republic of Azerbaijan on Mass Media)

Article 11 of the Law of the Republic of Azerbaijan on Access to Information 
defines the responsibility for the organization of access to information. Thus, 
manager of the information owner establishes internal execution procedures for 
organizing of information services.

Information owners specified by Article 9 of this Law are responsible for the 
organizing of the information access as provided by the legislation.

If information owner fails to appoint an official or establish a department on 
information matters, then the person determined by the information owner for 
implementing of this function shall be responsible for the execution of the request 
for information.

The responsibility for information disclosure stipulated by this Law is borne by 
the head of the information owner, unless the other person is officially in charge 
for implementing this function. (Article 11 of the Law of the Republic of 
Azerbaijan on Access to Information)

Also, a proprietor or owner of information resources and officials shall bear the 
responsibility in accordance with procedure established by legislation of the 
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Republic of Azerbaijan for infringement of rules of the use of the information 
resources and for groundless restriction of users” rights.

For violation of the provisions of this Chapter, the owner of the information web 
resource, the owner of the domain name, the host provider and Internet providers, 
as well as users of information and telecommunication networks are liable in 
accordance with the procedure established by law. (Articles 13 and 13-4 of the 
Law of the Republic of Azerbaijan on Information, Informatisation and 
Protection of Information)

Information user shall bear the liability for observance of rights of information 
proprietor or owner.

Relations between owners and users of information products and services shall be 
formalised on the basis of agreements in accordance with procedure provided for 
by legislation of the Republic of Azerbaijan. Conflicts arising between them shall 
be settled at the court in accordance with procedure established by legislation of 
the Republic of Azerbaijan. Natural persons and legal entities who cause damage 
to an information owner through corruption or change of the information, shall 
bear the liability pursuant to legislation of the Republic of Azerbaijan.

Protection of subjects’ rights in the sphere of formation of information resources, 
use of information resources, elaboration, production and application of 
information systems, technology and means for their support shall be carried 
out in order to prevent delicts, restore infringed rights, compensate damage 
caused. Protection of rights shall be carried by relevant bodies of the executive 
power in accordance with procedure established by legislation of the Republic of 
Azerbaijan.

At imposing restrictions or disallow the user to work with an open information, 
giving false information and do not follow the terms of legislation of the 
Azerbaijan Republic or contracts the user should appeal to higher authority of the 
owner of information and to the Commissioner for Human Rights (Ombudsman) 
of the Republic of Azerbaijan, as well as file an appeal to the court, including claim 
for compensation of damage resulted from such actions may be claimed.

Officials being guilty in groundless restrictions in citizens’ rights to work with 
information shall bear the liability in accordance with procedure established by 
legislation of the Republic of Azerbaijan. (Article 20 of the Law of the Republic 
of Azerbaijan on Information, Informatisation and Protection of Information)

Operators, providers must promote in proper legal manner implementation of 
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search actions, supply telecommunication nets with extra technical devices 
according to terms set by corresponding executive power body for this goal, solve 
organizational issues and keep methods used in implementation of these actions as 
secret. Operator, provider bears responsibility for violation of these requirements 
in proper legal manner. (Article 39 of the Law of the Republic of Azerbaijan on 
Telecommunications) 

Violation of the requirements of the Law of the Republic of Azerbaijan on 
Telecommunications entails liability under the legislation of the Republic of 
Azerbaijan.

Telecommunication activity subjects can be made answer for offences admitted by 
them upon law and existing contracts. If legislation states no other rule, operators 
and providers bear no responsibility for contents of information transmitted via 
telecommunication nets.

Operators and providers of Internet telecommunication services shall be liable 
in accordance with the law if they fail to register with the relevant executive 
authority within 15 days from the date of commencement of the service. 
Operators and providers of Internet telecommunication services shall be liable in 
accordance with the law if they fail to re-apply within 15 days after eliminating 
the deficiencies in the documents required for registration or notify the relevant 
executive authority within 10 days from the date of the change. (Article 43 of the 
Law of the Republic of Azerbaijan on Telecommunications)

It should be noted that the operator and the provider may broadcast advertising 
on the basis of an agreement with the advertiser. The operator and the provider 
may broadcast the advertisement to the subscriber individually only if it is agreed 
to send the advertisement in a written contract concluded with the subscriber. 
The operator and the provider must at any time refuse to send advertising to the 
subscriber or allow the subscriber to broadcast only the desired ad. The operator 
and provider are responsible for sending advertisements without the consent 
of the subscriber or in violation of the provisions of the Law of the Republic 
of Azerbaijan on Advertising. (Article 50-1.1 of the Law of the Republic of 
Azerbaijan on Telecommunications)

B. Judicial interpretation

Freedom of expression is an important human right, especially as it plays an 
important role in establishing democracy and realizing all other human rights.
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In the practice of the Constitutional Court of the Republic of Azerbaijan, there is 
no case-law for freedom of opinion and expression on the Internet, but various 
decisions refer to freedom of opinion and expression. This category includes: 
Decision “On Abolition of Free Transport Workers Union”, dated December 7, 
2001 cited that the Constitutional Court notes that public associations are one of 
the key factors that contribute to the strengthening of democracy by encouraging 
the development of pluralism, freedom of expression and diversity in society.

Decision “On interpretation of Articles 21 and 23 of the Civil Code of the 
Republic of Azerbaijan”, dated May 31, 2002, the Constitutional Court noted that, 
in Article 10 of the European Convention on Human Rights inter alia states that 
everyone has the right to freedom of expression. Article 17 of the Convention 
states that nothing in this Convention may be interpreted as implying for any State, 
group or person any right to engage in any activity or perform any act aimed at the 
destruction of any of the rights and freedoms set forth herein or at their limitation 
to a greater extent than is provided for in the Convention.  In its Judgment in 
Lingens v. Austria of 8 July 1986, the European Court interpreted the provisions of 
Article 10 of the European Convention on Human Rights. In its judgment the right 
to freedom of expression is recognized to be one of the important foundations of 
society and is the necessary precondition for its development.

The Constitutional Court of the Republic of Azerbaijan in its Decision of January 
29, 2004 “On verification of compliance of Article 264 of the Criminal Code of 
the Republic of Azerbaijan with Article 66 of the Constitution of the Republic 
of Azerbaijan” noted that traffic and or the duty of a person violating the rules 
of operation of a vehicle to remain at the scene in the event of the consequences 
provided for in Article 263 of this Code does not hinder for exercise the right not 
to testify against himself /herself. This shall be sufficient to ensure the right of any 
person not to testify against himself when the bodies conducting the preliminary 
investigation, in conjunction with their duty to effectively comply with the above-
mentioned criminal procedural safeguards.

Decision “On verification of conformity of Article 133.1 of the Civil Code of 
the Republic of Azerbaijan with the Constitution of the Republic of Azerbaijan”, 
dated September 20, 2004, mentioned that, the Constitution of the Republic of 
Azerbaijan counts the right to association among main human and citizen rights 
and freedoms. In international legal acts this right is mentioned under the name of 
freedom of assembly and association.

European Court of Human Rights assesses this freedom from the point of freedom 
of thought and expression. In the current European legal system this freedom is 
accepted as mainly a political and humanitarian right. Although this right is not 
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absolute, its limitation is only permissible when explicitly defined by law, requisite 
for workings of a democratic society, possessing high public importance and is 
done commensurately to lawful purposes of such limitation.

The Constitutional Court of the Republic of Azerbaijan in its Decision of 21 
October, 2005 “On Interpretation of Article 49 of the Constitution of the Republic 
of Azerbaijan” stated that “people enjoy these political freedoms both for the 
development of their personality, self-expression and self-determination, and for 
using them for their active participation in political life.

Although it is not always in the political interests of people to unite and express 
their opinions openly, freedom of assembly is usually seen as an integral part of 
political rights and freedoms”.

The right of every person to freedom of peaceful assembly is enshrined in Article 
20 of the Universal Declaration of Human Rights, Article 21 of the International 
Covenant on Civil and Political Rights, and Article 11 of the Convention for the 
Protection of Human Rights and Fundamental Freedoms.

At the same time, the decision states that “Generally, effective realization 
of human rights can be made possible only when restrictions necessary in a 
democratic society are fully and clearly determined. This also ensures protection 
of democratic achievements.”

In this regard, the Constitutional Law on Regulation of the Implementation of 
Human Rights and Freedoms in the Republic of Azerbaijan adopted in order 
to bring the implementation of human rights and freedoms in the Republic of 
Azerbaijan in line with the Convention for the Protection of Human Rights and 
Fundamental Freedoms is important as well.  

C. Other relevant issues

It should be noted that the modern information society is actively developing 
information technologies, the global Internet is developing rapidly, the number 
of network operators and users is growing, the range of services provided is 
expanding. The need to solve the problems of the Internet at the international 
level is due to the global nature of computer networks. At the same time, there 
is no denying the importance of drafting national legislation in line with the 
development of all modern conditions. The difficulty of solving the problem is 
that it is not enough to detect a violation in the network, it is difficult to collect 
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and confirm evidence of a violation or crime in the telecommunications network, 
as it must be done in such a way that the courts can prove it in accordance with 
procedural law. 

As for liability for cybercrime, the national legislation of the Republic of 
Azerbaijan, in particular, Chapter 30 of the Criminal Code, is devoted to this issue.

Thus, intentional input to the computer system or any part thereof without the right 
of access to the system or any part thereof with violation of violation of security 
measures or with a purpose of abstraction of computer information stored therein 
or with a personal purpose — punishable by a fine at the rate of two thousand 
to four thousand manats or imprisonment for a period of up to two years with 
deprivation of the right to occupy certain positions or engage in certain activities 
for a period of up to two years.  

The same acts committed: repeatedly; 
by a group of persons by previous concert, an organized group or criminal 

community (organization); 
by official using his official position – punishable by a fine at the rate of 

four thousand to six thousand manats or imprisonment for a period of two to four 
years, with deprivation of the right to occupy certain positions or engage in certain 
activities for a period of up to three years.  

Acts stipulated for by the Article 271.1 or 271.2 of the Code, committed 
against computer system of infrastructure facility of public importance or any 
part thereof, punishable by imprisonment for a period of four to six years with 
deprivation of the right to occupy certain positions or engage in certain activities 
for a period of up to three years.  
Note: 

1. “Computer system” in the Articles 271-273-2 of the Code means 
any device or group of inter-connected devices, making automated data processing 
in accordance with the relevant programs. 

2. “Computer information” in the Articles 271-273-2 of the Code 
under means any information (facts, information, programs, and concepts) suitable 
for work, processing in a computer system. 

3. “Infrastructure facility of public importance” in the Articles 271-
273 of the Code means the government agencies, businesses, organizations, 
nongovernmental organizations (public associations and foundations), credit 
institutions, insurance companies, licensed entities in the securities market, 
investment funds and administrators of these funds of much importance for 
the state and society. (Article 271 of the Criminal Code of the Republic of 
Azerbaijan)
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Intentional taking of computer information not intended for public use, transmitted 
to the computer system, from the computer system or within the system, including 
electromagnetic radiation from the computer systems, which are carriers of such 
computer information, using technical means by the person not entitled thereto, 
— punishable by a fine at the rate of two thousand to four thousand manats or 
imprisonment for a period of up to two years with deprivation of the right to 
occupy certain positions or engage in certain activities for a period of up to two 
years.  

The same acts committed: 
repeatedly; 
by a group of persons by previous concert, an organized group or criminal 

community (organization); 
by an official using his official position — punishable by a fine at the rate 

of four thousand to six thousand manats or imprisonment for a period of two to 
four years with deprivation of the right to occupy certain positions or engage in 
certain activities for a period of up to three years.  

Acts stipulated for by the Article 272.1 or 272.2 of the present Code 
committed against computer system of infrastructure facility of public importance 
or any part thereof — punishable by imprisonment for a period of four to six 
years with deprivation of the right to occupy certain positions or engage in certain 
activities for a period of up to three years. (Article 272 of the Criminal Code of 
the Republic of Azerbaijan)
 
Intentional damage, destruction, deterioration, alteration or suppression of 
computer data, committed by a person not entitled thereto, which causes 
significant damage — punishable by a fine at the rate of two thousand to four 
thousand manats or imprisonment for a period of up to two years with deprivation 
of the right to occupy certain positions or engage in certain activities for a period 
of up to three years.  

Serious obstruction to the work of the computer system by making, 
transfer, damage, destruction, deterioration, alteration or suppression of computer 
data by a person not entitled to it — punishable by a fine at the rate of two 
thousand to four thousand manats or imprisonment for a period of up to two 
years with deprivation of the right to occupy certain positions or engage in certain 
activities for a period of up to three years.  

Acts stipulated for by the under Article 273.1 or 273.2 of the Code, 
committed : 

repeatedly; 
by a group of persons by previous concert, an organized group or criminal 

community (organization); 
by official using his official position — punishable by a fine at the rate of 

four thousand to six thousand manats or imprisonment for a period of two to four 
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years with deprivation of the right to occupy certain positions or engage in certain 
activities for a period of up to three years.  

Acts provided by articles 273.1-273.3 of the Code, committed against 
computer system of infrastructure facility of public importance or any part thereof 
— punishable by imprisonment for a period of four to six years, with deprivation 
of the right to occupy certain positions or engage in certain activities for a period 
of up to three years.  

Note: 
1. “Significant damage” in the Articles of the Chapter means damage 

caused by a socially dangerous act in excess of thousand manats or other 
significant damage caused to legally protected interests of the state, society or 
individuals. 

2. “Serious obstruction to the work of the computer system” in the Article 
273.2 of the Code means such disruption of normal operation of computer system 
where there is a significant limitation of possibility of the owner or user of a 
computer system to use the system or data exchange with other computer systems. 
(Article 273 of the Criminal Code of the Republic of Azerbaijan)

Manufacture of devices or computer programs, which main purpose of making or 
adaptation which is committing crimes stipulated for in the Articles 271-273 of 
the Code, their import to commit such crimes, purchase for use, sale, distribution 
and creation of other conditions for their purchase, if it caused significant damage 
— punishable by a fine at the rate of three thousand to five thousand manats or 
imprisonment for a period of up to two years with deprivation of the right to 
occupy certain positions or engage in certain activities for a period of up to two 
years.  

Creation, possession or purchase for use of computer passwords, access 
codes, or similar data enabling an unauthorized access to a computer system 
or any part thereof, with the purpose of committing crimes stipulated for in the 
Articles 271-273 of the Code, if it caused significant damage — punishable by a 
fine at the rate of three thousand to five thousand manats or imprisonment for a 
period of up to two years with deprivation of the right to occupy certain positions 
or engage in certain activities for a period of up to two years.  

Sale, distribution or creation of other conditions for the acquisition of 
computer passwords, access codes or other similar data enabling an unauthorized 
access to a computer system or any part thereof, with the purpose of committing 
crimes stipulated for in the Articles 271-273 of the Code - punishable by a fine at 
the rate of three thousand to five thousand manats or imprisonment for a period of 
up to two years with deprivation of the right to occupy certain positions or engage 
in certain activities for a period of up to two years.  

Acts stipulated for in the Articles 273-1.1-273-1.3 committed: 
repeatedly; 
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by a group of persons by previous concert, an organized group or criminal 
community (organization); 

by official using his official position - punishable by a fine at the rate of 
five thousand to eight thousand manats or imprisonment for a period of two to four 
years with deprivation of the right to occupy certain positions or engage in certain 
activities for a period of up to three years. (Article 273-1 of the Criminal Code 
of the Republic of Azerbaijan)

Unauthorized, intentional introduction, alteration, erasure or blocking of computer 
data with a purpose to represent falsified computer data as authentic (real) 
computer data or use them, such acts entailed violation of authenticity (validity) 
of the primary computer data - punishable by a fine at the rate of two thousand 
to four thousand manats or imprisonment for a period of up to two years with 
deprivation of the right to occupy certain positions or engage in certain activities 
for a period of up to three years. (Article 273-2 of the Criminal Code of the 
Republic of Azerbaijan)

Annex 1: List of cited legal provisions

Constitution of the Republic of Azerbaijan
• Article 12(I and II)
• Article 15
• Article 24(II)
• Article 25
• Article 25(III)
• Article 27
• Article 28(III)
• Article 31
• Article 32
• Article 33
• Article 46
• Article 47
• Article 48(II)
• Article 49
• Article 50
• Article 51
• Article 58
• Article 58(I, II)
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• Article 59
• Article 64
• Article 66
• Article 68
• Article 71(II and V)
• Article 72(II)
• Article 94(I.1 and 6)
• Article 130(III.7, IV, VII, IX and X)
• Article 148(II)
• Article 151
• Article 155
• Article 156(V)

Constitutional Laws

Constitutional Law on the Commissioner for Human Rights (Ombudsman) 
of the Republic of Azerbaijan

• Article 6
• Article 6.3
• Article 6.5

Constitutional Law of the Republic of Azerbaijan on Guaranties for the 
Former Presidents of the Republic of Azerbaijan and Members of their 
Families

• Article 11
• Article 11.1
• Article 11.2

Constitutional Law of the Republic of Azerbaijan on Regulation of Exercise 
of Human Rights and Freedoms in the Republic of Azerbaijan

• Article 3.6

Constitutional Law on Regulation of Implementation of Human Rights and 
Freedoms in the Republic of Azerbaijan

• Article 3

Constitutional Law of the Republic of Azerbaijan on Welfare Guarantees
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Laws

Law of the Republic of Azerbaijan on Access to Information
• Article 2
• Article 3.0.1
• Article 3.0.8
• Article 32
• Article 33
• Article 34
• Article 40

Law of the Republic of Azerbaijan on Advertising

Law of the Republic of Azerbaijan on Constitutional Court
• Article 52
• Article 60
• Article 62
• Article 63
• Article 65
• Article 66
• Article 67
• Article 69
• Article 75
• Article 76
• Article 78
• Article 80
• Article 81
• Article 83
• Article 85

Law of the Republic of Azerbaijan on Copyright and Related Rights 

Law of the Republic of Azerbaijan on Freedom of Information
• Article 1 
• Article 2
• Article 7
• Article 8
• Article 9
• Article 10

Law of the Republic of Azerbaijan on Information, Informatisation and 
Protection of Information
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• Article 2
• Article 13
• Article 13-1.1
• Article 13-1.2
• Article 13-2
• Articles 13-1.1-13-3.7
• Article 13-4
• Article 20

Law of the Republic of Azerbaijan on Martial Law

Law of the Republic of Azerbaijan on Mass Media
• Article 1
• Article 7
• Article 10
• Article 19.1
• Article 59

Law of the Republic of Azerbaijan on Non-Governmental Organizations
• Article 2.3
• Article 31.4

Law of the Republic of Azerbaijan on the Procedure for Consideration of 
Citizens’ Appeal

Law of the Republic of Azerbaijan on the Protection of Children from 
Harmful Information

Law of the Republic of Azerbaijan on Protection of Consumer Rights
• Article 12

Law of the Republic of Azerbaijan on Public Unions
• Article 13

Law of the Republic of Azerbaijan on Receiving Information

Law of the Republic of Azerbaijan on Road Traffic
• Article 2
• Article 37(IV)
• Article 83 
• Article 83(II)
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Law of the Republic of Azerbaijan on State Secrets

Law of the Republic of Azerbaijan on the Status of Deputy of Milli Majlis 
(Parliament) of the Republic of Azerbaijan

• Article 13

Law of the Republic of Azerbaijan on Telecommunications
• Article 1.0.3 
• Article 1.0.4
• Article 18
• Article 34
• Article 39
• Article 43
• Article 50-1.1

Law of the Republic of Azerbaijan on Television and Radio Broadcasting

Codes

Code on Administrative Offenses of the Republic of Azerbaijan
• Article 409.1.2
• Article 409.2
• Article 594-2

Civil Code of the Republic of Azerbaijan
• Article 21
• Article 21.1
• Article 21.2
• Article 23
• Article 23.4
• Article 23.6
• Article 43.5
• Article 44.1
• Article 48.1
• Article 59.2
• Article 61.7
• Article 132.1
• Article 133.1
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Criminal Code of the Republic of Azerbaijan
• Article 111
• Article 143
• Article 147
• Article 147.1
• Article 147.2
• Article 148
• Article 148-1
• Article 165.1
• Article 166.1
• Article 263
• Article 263.1
• Article 263.2
• Article 263.3
• Article 264
• Article 271
• Article 272
• Article 273
• Article 273-1
• Article 273-2

Code of Criminal Procedure of the Republic of Azerbaijan
• Article 7.0.36
• Article 20
• Article 37.2
• Article 57
• Article 60
• Article 90.1.2
• Article 90.9
• Article 91.7
• Article 95.6.4
• Article 148

Election Code of the Republic of Azerbaijan
• Article 78
• Article 88

Labour Code of the Republic of Azerbaijan
• Article 15
• Article 210
• Article 290
• Article 308
• Article 309
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Presidential Decrees

Decree no. 69 “On Improvement of the System of State Control and Removal 
of Artificial Hindrances to Business Development”, 07.01.1999

Decree no. 463 “On Regulation of State Control over Productive, Service, 
Financial and Credit Activity and Prohibition of Unwarranted Inspections”, 
17.07.1996

International and regional norms

Convention for the Protection of Human Rights and Fundamental Freedoms 
(European Convention on Human Rights)

• Article 1
• Article 10
• Article 11
• Article 11(§2)
• Article 17

International Covenant on Civil and Political Rights
• Article 14
• Article 21
• Article 22(I, II)

International Covenant on Economic, Social and Cultural Rights
• Article 4

The United Nations Declaration of Basic Principles of Justice for Victims of 
Crime and Abuse of Power

• Article 1

Universal Declaration of Human Rights
• Article 20
• Article 29

The Vienna Convention On Road Traffic
• Article 31
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Other

The French Declaration of Human and Civic Rights
• Article 4
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Annex 3: Summaries of significant cases

Identification
a) Country, b) Name of the Court, c) Date of the decision given, d) Reference 
number of the decision, e) Jurisdiction, f) Title of the decision

Case 1

Identification

a) Republic of Azerbaijan / b) Constitutional Court of the Republic of Azerbaijan / c) 
07.12.2001 / d) - / e) Constitutional request to dissolve public union / f) On Abolition 
of Free Transport Workers Union

Headnotes

According to paragraph I of Article 58 of the Constitution of the Republic of 
Azerbaijan, everyone is free to associate with others. Paragraph II of this Article 
states that everyone has the right to establish any association, including political 
party, trade union and other public association or to join an already existing 
association. Freedom of activity of all associations is guaranteed. Article 2.3 of the 
Law of the Republic of Azerbaijan on Non-Governmental Organizations (public 
unions and funds) stipulates that a non-governmental organization may be created 
and function for purposes not prohibited by the Constitution and laws of the 
Azerbaijan Republic.

Summary

The request of the Prosecutor General’s Office of the Republic of Azerbaijan notes 
that Free Transport Workers Union, contrary to the aims and duties defined by its 
Charter, as well as in violation of the requirements of Article 83 of the Law of the 
Republic of Azerbaijan on Road Traffic, established illegal control posts in Baku 
and at the 103rd, 129th, 174th kilometres of the Baku-Guba highway. Having 
appropriated the authority of state bodies, it acted at these posts under the name 
of “monitoring group” and monitored the movement of vehicles. The members of 
the Union, on the pretext of violating the rules of the road, repeatedly demanded 
driver’s licenses and documents on the right to engage in entrepreneurial activity, 
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as well as other documents, illegally selecting these documents, drafted protocols 
“on administrative offenses”, grossly violating the rights of citizens.

In this regard, the Ministry of Justice of the Republic of Azerbaijan sent a warning 
to the Free Transport Workers Union three times within one year. In accordance 
with Article 13 of the Law of the Republic of Azerbaijan on Public Unions, in 
a warning dated 11 July 2000, the Free Transport Workers Union indicated the 
illegality of its actions that went beyond the aims and duties specified by the 
Charter, as well as violating the Law. The Union had been asked to eliminate 
them.

The second warning dated 23 March 2001 indicated that according to Article 2.3 
of the Law of the Republic of Azerbaijan on Non-Governmental Organizations 
(public unions and funds), an NGO can be established and function for the 
aims not prohibited by the Constitution and laws of the Republic of Azerbaijan. 
Chairperson of the Board of the Union was informed of inadmissibility of actions 
exceeding the bounds of aims and duties provided for by the Charter of the Union 
as a non-commercial organization.

The third warning of 3 May 2001 noted that the right of public unions to 
presentation of materials on administrative offenses, provided for by Article 
409.1.2 of the Code On Administrative Offenses of the Republic of Azerbaijan 
should not be interpreted as a norm empowering public unions with the right to 
carry out illegal examinations, stop travel facilities, withdraw documents from 
drivers and other force measures. Moreover, the Union was warned for the last 
time to eliminate all offenses caused.

Taking into account the above mentioned and three written warnings addressed 
to the Union within one year according to Article 31.4 of Law of the Republic of 
Azerbaijan on Non-Governmental Organizations (public unions and funds), the 
Prosecutor General’s Office of the Republic of Azerbaijan asks the Constitutional 
Court for abolition of the mentioned Union.

The Free Transport Workers Union was established on 22 April 1999 and 
registered by the Resolution no. 1134 of the Board of the Ministry of Justice, dated 
2 June 1999.

According to Article 1.1 of the Charter, the Union, in accordance with the 
requirements of the Law of the Republic of Azerbaijan on Public Unions of 19 
September 1995, is a non-governmental organization created based on voluntary 
principles with the aim of protecting labour rights and resolving social problems 
of transport workers. Article 1.2 of the Charter contains provisions on the desire to 
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protect the rights of transport workers in the social sphere on their own, studying 
the best ways to solve their problems associated with protecting the rights of 
motorists in the social sphere, and in Article 1.3 of the provision on attracting 
the attention of public and state organizations to solve problems in order to 
minimizing damage to the environment by vehicles.

Thus, the Union classified the scope of its activities as protecting the labour rights 
of transport workers, resolving social and environmental problems.

Article 2.2 of the Charter states that the Union for the dissemination of legal 
knowledge in order to solve a particular issue in the field of protection of labour 
rights of transport workers, publishes brochures, newsletters, within its powers 
develops proposals for solving problems arising in the social sphere, prepares 
books, newsletters as well as booklets and advertising in order to draw public 
attention to the damage caused by vehicles to the environment, while at the same 
time aiming to increase knowledge in the field of ecology.

Article 1.7 of the Charter determines the exercise of the rights and obligations 
of the Union in the manner prescribed by the legislation of the Republic of 
Azerbaijan.

The Constitutional Court of the Republic of Azerbaijan notes that public unions, 
stimulating the development of pluralism, freedom of thought and speech, a 
variety of ideas and beliefs, are one of the main factors in deepening democracy in 
society.

The right to association as a fundamental right is reflected in a number of 
international legal documents.

Article 20 of the Universal Declaration of Human Rights states that everyone 
has the right to freedom of peaceful assembly and association. No one may be 
compelled to belong to an association. Part I of Article 22 of the International 
Covenant on Civil and Political Rights states that everyone shall have the right 
to freedom of association with others, including the right to form and join trade 
unions for the protection of his interests. 

According to paragraph I of Article 58 of the Constitution of the Republic of 
Azerbaijan, everyone is free to associate with others. Paragraph II of this Article 
states that everyone has the right to establish any association, including political 
party, trade union and other public association or to join an already existing 
association. Freedom of activity of all associations is guaranteed.
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Article 2.3 of the Law of the Republic of Azerbaijan on Non-Governmental 
Organizations (public unions and funds) stipulates that a non-governmental 
organization may be created and function for purposes not prohibited by the 
Constitution and laws of the Azerbaijan Republic.

In accordance with Article 47.2 of the Civil Code of the Republic of Azerbaijan, 
the charter and non-profit legal entity should determine the subject and purpose of 
its activities.

The provisions of the Law of the Republic of Azerbaijan on Road Traffic do not 
provide for the right of any natural or legal person, including a public organization, 
with the exception of the competent state authorities, to stop vehicles on the roads 
and to check drivers’ documents. In accordance with paragraph II of Article 83 
of the same Law, monitoring of road safety is carried out by employees of the 
relevant executive authority of the Republic of Azerbaijan (State Traffic Police) 
at stationary and other posts, as well as using vehicles equipped with special 
equipment, or using technical controls.

The Free Transport Workers Union, in violation of the provisions of the Law on 
Road Traffic, created posts in Baku and the 103rd, the 129th, the 174th kilometres 
of the Baku-Guba highway, having appropriated the authority of the state traffic 
police, acted on these posts under the name of “monitoring group” and exercised 
control over the movement of vehicles; members of the Association, illegally 
stopping drivers, demanded from them a driver’s license and documents on the 
right to engage in entrepreneurial activity, as well as other documents, illegally 
drafted “protocols” and “acts” “on administrative offenses”. The indicated actions 
grossly violated the rights and freedoms of citizens.

From these “protocols” and “acts”, it can be seen that their form was approved by 
the decision of the 2nd Conference of the Free Transport Workers Union held on 
4 December 2000. The Union, allowing illegal actions in the field of verification 
of compliance with labour legislation, unreasonably impeded the exercise of the 
rights of individuals and legal entities engaged in entrepreneurial activity.

So, in paragraph I of Article 15 of the Labour Code of the Republic of Azerbaijan 
it is indicated that state control over compliance with the requirements of this 
Code and other regulatory legal acts of labour legislation is carried out by the 
relevant executive authority.

Thus, the Union, performing the functions of the executive branch in this area, 
intervened in the powers of labour inspectorates.
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In accordance with Article 308 of the Labour Code of the Republic of Azerbaijan, 
control over the clear and equal application by employers, employees, relevant 
executive authorities, legal and physical persons of this Code, as well as 
normative legal acts of the labour legislation system as a whole, is carried out by 
the prosecution authorities within its authority, as well as the relevant executive 
authority, the authority of which is determined by Article 15 of this Code.

Moreover, in paragraph I of Article 309 of the Labour Code it is determined that 
the public control over the provision of labour, social and economic rights and 
the legitimate interests of workers and employers is carried out by the relevant 
trade union bodies, as well as representative bodies of employers in the manner 
prescribed by the Law of the Republic of Azerbaijan on Trade Unions and this 
Code.

The respondent party, referring to Article 210 of the Labour Code, indicates that 
it has a control function in the field of the employment contract. According to this 
Article, employers, workers, and individuals can unite to solve labour protection 
problems and create public associations that carry out activities in accordance with 
the legislation on public associations. However, this Article does not provide for 
the granting of public associations the authority to exercise the oversight function. 
Government bodies, as well as employers, should provide comprehensive 
assistance to these public associations and take into account their proposals 
and recommendations when adopting regulatory legal acts on ensuring labour 
protection.

In Article 409.1.2 of the Code of Administrative Offenses of the Republic of 
Azerbaijan, the receipt of materials from state bodies or other self-governing 
bodies and public organizations is mentioned among the reasons for initiating 
proceedings on administrative cases. However, Article 409.2 of the same Code 
contains a provision providing for the consideration of materials, information 
and statements by a competent official authorized to initiate proceedings on an 
administrative misconduct case. Despite the fact that this Code does not provide 
for the granting of such powers to the Free Transport Workers Union, members of 
the Union, in violation of the requirements of this Code (Articles 379, 386, 396, 
403, 404, 410), drew up “protocols” and “acts” of administrative misconduct.

In accordance with Article 1.2 of the Rules for the Issuance of Special Consent 
(license) for Monetary Legal Services, approved by Decree no. 103 of the 
Cabinet of Ministers of the Republic of Azerbaijan, dated May 1, 1998, giving 
consultations and clarifications on legal issues, verbal and written information 
on the law, being types of legal services requiring special consent are carried 
out on the basis of a license issued by the Ministry of Justice of the Republic of 
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Azerbaijan. Despite the absence of such a document, the Union recognized the 
“penalties” it applied to drivers as payment for legal services.

On the other hand, instead of illegal and unreasonable fines applied to drivers, they 
were issued receipts on which “membership dues” were written, which should 
be assessed as a violation of the principle of voluntariness, which is considered 
one of the basic principles of forming a public association, i.e. as forcing citizens 
to become members of an association. Thus, paragraph III of Article 58 of the 
Constitution of the Republic of Azerbaijan states that nobody may be forced to 
join any association or to remain its member.

The Constitutional Court considers that the state, recognizing a public association 
as a part of society, provides it with the necessary and legal conditions. At the 
same time, public unions in their activities must strictly observe the Constitution 
and laws. The use of methods and means contrary to the Constitution and law in 
the exercise of certain rights and obligations is assessed as a manifestation alien to 
the nature of a democratic society.

Paragraph II of Article 72 of the Constitution of the Republic of Azerbaijan 
stipulates that everyone shall observe the Constitution and laws of the Republic 
of Azerbaijan, respect the rights and freedoms of others, and fulfil other duties as 
prescribed by law.

According to Article 80 of the Constitution of the Republic of Azerbaijan, violation 
of provisions of the present Constitution and laws of the Republic of Azerbaijan 
including abuse of rights and failure to fulfil duties specified in the present 
Constitution and laws of the Republic of Azerbaijan shall entail responsibility 
prescribed by law. Thus, the freedom of activity of public associations, necessary 
for the exercise of the right to association, does not mean that the exercise of 
their rights and obligations should be perceived as a possibility of violating the 
rights and freedoms of others, including intrusion into the exercise of powers by 
authorities that is, functioning in violation of Constitution and laws.

Thus, the Free Transport Workers Union in its activity violated the principle of the 
rule of law and protection of human dignity, recognized as the main attribute of 
the rule of law.

At the hearing, the representative of the respondent party substantiated the illegal 
actions of the public union headed by him with the desire to identify facts of 
violation of laws in the transport sector. In this regard, it should be noted that in 
the rule of law, the principle of the rule of law applies to all individuals and legal 
entities, and the evidence submitted by the respondent about violations of the law 
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should be checked in the manner prescribed by the legislation of the Republic of 
Azerbaijan.

Having regard to subparagraph 7 of paragraph III of Article 130 of the Constitution 
of the Republic of Azerbaijan, Articles 75, 76, 78, 80-83 and 85 of the Law of the 
Republic of Azerbaijan on Constitutional Court, the Constitutional Court decided 
to abolish the Free Transport Workers Union registered by the Resolution no. 1134 
of the Board of the Ministry of Justice, dated 2 June 1999.

Furthermore, the Constitutional Court recommended to the Prosecutor General’s 
Office of the Republic of Azerbaijan to provide for examination of the facts via 
procedure determined by legislation that were presented by the representative of 
the respondent party during the court session.

Case 2

Identification

a) Republic of Azerbaijan / b) Constitutional Court of the Republic of Azerbaijan / c) 
31.05.2002 / d) - / e) Constitutional request / f) On Interpretation of Articles 21 and 23 
of the Civil Code of the Republic of Azerbaijan

Headnotes

The moral damage takes place when the non-material rights of citizens have been 
infringed. Being the non-material damage the moral damage is the delinquency 
that does not have any economic significance. Such damage by means of 
infringing of the citizen’s rights relating to non-material volumes (dignity, 
honour, business reputation, family privacy, right to liberty of movement and 
freedom to choose the residence, copyright, other private non-material rights and 
material benefits), which are attributable to him/her from birth and on the basis of 
legislation, shocks a physical person and imposes anguish.   

Summary

The Supreme Court of the Republic of Azerbaijan, taking into account the 
difficulties in judicial practice in connection with the use of non-pecuniary 
damage, asks for interpretation of the concept of “damage”, as enshrined in the 
Civil Code of the Republic of Azerbaijan.
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In connection with the request, the official texts of Articles 21 and 23 of the Civil 
Code of the Republic of Azerbaijan, Articles 7.0.36, 57 and 60 of the Criminal 
Procedure Code of the Republic of Azerbaijan, Article 290 of the Labour Code, 
Article 12 of the Law of the Republic of Azerbaijan on Protection of Consumer 
Rights, certified in the Office of the Milli Majlis (Parliament) of the Republic of 
Azerbaijan, were attached to the materials of the constitutional case. 

The Constitutional Court of the Republic of Azerbaijan notes as follows:

Any offense, in social terms, having a negative impact on social relations, causes 
damage (harm).

Damage violates the subjective right of a person or organization. Along with this, 
in civil law, damage has social significance because a violation of subjective rights 
is accompanied by a violation of objective rights defined and protected by law.

Damage, depending on the form and content, can be of a property and non-
property nature.

Article 21.1 of the Civil Code specifies that the person whose right has been 
infringed shall be enabled to claim for full compensation of damage caused to 
him/her if legislation or agreement does not provide for compensation of losses 
at lower rate. Article 21.2 of the Code determines that “losses” shall imply the 
expenses incurred or to be incurred by a person whose right had been infringed 
in order to restore the infringed right, loss or damage of his/her property (real 
damage) as well as the profits (missed benefit), which would be gained by the 
person under the ordinary conditions of civil circulation if his/her right would not 
have been infringed. Thus, the damage provided for in this Article consists of real 
damage and missed benefit.

From the above mentioned it is obvious that Article 21 can be regarded as the 
general regulations concerning compensation of material damage caused by 
infringement of individual rights. 

The provisions related to the damage are provided for in other rules of general part 
of the Civil Code as well.

Article 23.4 of the Code states: “Where information harming the honour, dignity 
or business reputation of a natural person is disseminated, such person has the 
right to recover damages caused by such dissemination and obtain a declaration 
that the information is untrue”. The same provisions are applied with respect to 
protection of business reputation of legal entities (Article 23.6). However, it is not 
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directly indicated here whether this damage is material or moral one.

Where the dignity, honour and business reputation of a person is degraded he/she 
feels shock, anguish and thus gets exposed to moral insult. As a result, the moral 
and material damage is caused to a person.

It should be noted that the legislator admits the presence of moral damage 
alongside with material one and provides for responsibility of the person who 
caused this damage.

Thus, Articles 7.0.36, 57 and 60 of the Criminal Procedure Code, Article 290 
of the Labour Code and Article 12 of the Law of the Republic of Azerbaijan on 
Protection of Consumers’ Rights as well as other laws contain the provisions 
providing for compensation of moral damage. Article 12 of the Law on Protection 
of Consumers’ Rights envisages that if the rights of consumers envisaged in this 
Law are violated by producer (executor, seller) moral damage to consumer should 
be redressed by the guilty person. Amount of the redress payment is set by a court, 
unless otherwise is determined by the law.

The importance of compensation of moral damage is enshrined in a number of 
international instruments.

Article 1 of the UN Declaration of Basic Principles of Justice for Victims of Crime 
and Abuse of Power of 29 November 1985 states: “‘Victims’ means the persons 
who, individually or collectively, have suffered harm, including physical or mental 
injury, emotional suffering, economic loss or substantial impairment of their 
fundamental rights, through acts or omissions that are in violation of criminal laws 
operative within Member States, including those laws proscribing criminal abuse 
of power.”

Generally, the moral damage takes place when the non-material rights of citizens 
have been infringed. Being the non-material damage the moral damage is the 
delinquency that does not have any economic significance. Such damage by 
means of infringing of the citizen’s rights relating to non-material volumes (dignity, 
honour, business reputation, family privacy, right to liberty of movement and 
freedom to choose the residence, copyright, other private non-material rights and 
material goods), which are attributable to him/her from birth and on the basis of 
legislation, shocks a physical person and imposes anguish.   

The moral damage directly influences on the victim’s conscience and after the 
actions of a person, causing the damage provokes the negative psychological 
reaction of a victim. Moral damage is the independent consequence of 
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infringement of citizens’ rights. It is compensated both where the material damage 
is caused or not.

When compensating moral damage it is necessary to take into account the 
character and degree of moral and physical sufferings as well as the guilt of 
respondent, his/her financial position and other important aspects. In each concrete 
case, the peculiarities of compensation of this damage should be determined based 
on court’s discretion.

Article 46 of the Constitution of the Republic of Azerbaijan envisages the right of 
everyone to protect his/her dignity and honour and ensures the state protection of 
dignity of each person. 

As it is obvious, the Constitution envisages the protection and guarantee of social, 
political, economic rights and freedoms of individual among the fundamental 
human and citizen’s rights and freedoms as one of attributes of the democratic 
State governed by Rule of Law and regards as the aspects contributing to 
comprehensive development of a person, society and state.

At the same time, it should be noted that one of the basic principles of development 
of society is the guarantee of the freedom of thought and speech. This right is 
enshrined in Article 47 of the Constitution of the Republic of Azerbaijan. Article 
10 of the European Convention on Human Rights and Fundamental Freedoms, 
inter alia, states: “Everyone has the right to freedom of expression”. Article 17 of 
the Convention states: “Nothing in this Convention may be interpreted as implying 
for any State, group or person any right to engage in any activity or perform any 
act aimed at the destruction of any of the rights and freedoms set forth herein or at 
their limitation to a greater extent than is provided for in the Convention”.

The provisions of Article 10 of the European Convention on Human Rights and 
Fundamental Freedoms constituted the basis for the Judgment of 8 July 1986 
delivered by the European Court of Human Rights with respect to the case 
of Lingens v. Austria. In this judgment, the right to freedom of expression is 
recognized to be one of the important foundations of society and is the necessary 
precondition for its development. 

Article 80 of the Constitution of the Republic of Azerbaijan states: “Violation 
of provisions of the present Constitution and laws of the Republic of Azerbaijan 
including abuse of rights and failure to fulfil duties specified in the present 
Constitution and laws of the Republic of Azerbaijan shall entail responsibility 
prescribed by law”. 
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It should be underlined that the civil legislation provides for compensation of 
damages caused as result of infringements concerning dignity, honour, business 
reputation, family privacy and personal immunity, however, it does not provide for 
compensation of damages caused as result of infringement of non-property rights 
and right to use non-material values. 

According to subparagraphs 1 and 6 of paragraph I of Article 94 of the 
Constitution of the Republic of Azerbaijan, the Milli Majlis (Parliament) of the 
Republic of Azerbaijan establishes the general rules with respect to the exercise of 
rights and freedoms of man and citizen set forth in the present Constitution, and 
the state guarantees with respect to these rights and freedoms; court proceedings, 
execution of court judgments.

Having regard to the above mentioned and to paragraph IV of Article 130 of the 
Constitution of the Republic of Azerbaijan, Articles 66, 75, 76, 78, 80, 81, 83 
and 85 of the Law of the Republic of Azerbaijan on Constitutional Court, the 
Constitutional Court of the Republic of Azerbaijan decided that he provisions 
of Article 21 of the Civil Code of the Republic of Azerbaijan provides for 
compensation of real damage and the missed benefit as well. The damage 
envisaged in Article 23 of this Code shall imply the moral (physical and moral 
sufferings) and material damage degrading dignity, honour or business reputation.

Furthermore, the Constitutional Court recommended to the Milli Majlis 
(Parliament) of the Republic of Azerbaijan to determine in the Civil Code of 
the Republic of Azerbaijan the protection of other non-property rights and non-
material values. The compensation of moral damage as well as the application 
of other restrictions specified in the legislation should be proportional to other 
rights and freedoms ensured by the Constitution of the Republic of Azerbaijan and 
depend in each concrete case on the court’s discretion. 

Case 3

Identification

a) Republic of Azerbaijan / b) Constitutional Court of the Republic of Azerbaijan / c) 
29.01.2004 / d) - / e) Constitutional request / f) On Conformity of Article 264 of the 
Criminal Code of the Republic of Azerbaijan with Article 66 of the Constitution of the 
Republic of Azerbaijan
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Headnotes

Article 66 of the Constitution stipulates that nobody may be forced to testify 
against himself/herself, wife (husband), children, parents, or siblings. The full list 
of relatives against whom testifying is not obligatory is prescribed by law.

Summary

The request of the Supreme Court of the Republic of Azerbaijan indicates that 
there is a criminal case in the proceedings of the Absheron District Court in 
respect of Mr. Baghirov, accused under Articles 263.2 and 264 of the Criminal 
Code of the Republic of Azerbaijan of a traffic accident that resulted in death 
and leaving the place of traffic incidents. Prior to the trial in this case, the public 
prosecutor, having petitioned the court, and to send a request through the Plenum 
of the Supreme Court to the Constitutional Court of the Republic of Azerbaijan for 
verification of conformity of Article 264 of the Criminal Code with Article 66 of 
the Constitution of the Republic of Azerbaijan.

The request states that Article 264 imposes on the person who committed the 
crime the obligation to remain at the scene of the traffic accident and wait for the 
arrival of the police, and thereby expose himself to commit the crime under Article 
263, which is contrary to Article 66 of the Constitution. At the same time, the 
Criminal Code does not impose on the person who has committed any other crime 
the obligation not to leave the scene of the crime.

By a decision of the Absheron District Court of 17 October 2003, the request was 
sent to the Plenum of the Supreme Court, and the proceedings were suspended. On 
27 November 2003, based on a motion, the Plenum of the Supreme Court decided 
to send a request to the Constitutional Court of the Republic of Azerbaijan for 
verification of conformity of Article 264 of the Criminal Code with article 66 of 
the Constitution.

The Plenum of the Constitutional Court has noted the following in relation to the 
request. 

Article 66 of the Constitution stipulates that nobody may be forced to testify 
against himself/herself, wife (husband), children, parents, or siblings. The full list 
of relatives against whom testifying is not obligatory is prescribed by law. 

The constitutional provision against compulsory self-incrimination is a 
key assurance underwriting principles of fair trial, individual freedom, and 
presumption of innocence and inviolability of person. This constitutional norm 
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is defined in line with norms stipulated by international legal instruments that the 
Republic of Azerbaijan has ratified. For example, Article 14 of the International 
Covenant on Civil and Political Rights states that everyone charged with a 
criminal offence shall have the right to be presumed innocent until proved guilty 
according to law as well as to other judicial guarantees and provisions.  

Evidently, criminal proceedings are subject to both constitutional and international 
legal norms. Not accidentally, guarantees provided by Article 66 of the 
Constitution are also transferred to criminal procedure law. Article 20 of the 
Criminal Procedure Code of the Republic of Azerbaijan states that no one can be 
forced to testify against oneself and close relatives and cannot be persecuted for 
refusing to do so. The right to refuse self-incrimination is an important protection 
of the right to refuse guilt by suspects and defendants. However, this right is not 
absolute, and its bounds are defined in every specific case based on finding the 
right balance between interests of an individual, society and the state. 

This approach is found in the Constitution where paragraph II of Article 24 states 
that everyone, as from the moment of birth, enjoys inviolable and inalienable 
rights and freedoms. Paragraph II of Article 72 of the Constitution notes that 
everyone shall observe the Constitution and laws of the Republic of Azerbaijan, 
respect the rights and freedoms of others, and fulfil other duties as prescribed by 
law. According to Article 80 of the Constitution, violation of provisions of the 
present Constitution and laws of the Republic of Azerbaijan including abuse of 
rights and failure to fulfil duties specified in the present Constitution and laws of 
the Republic of Azerbaijan shall entail responsibility prescribed by law. The state 
is entitled to establish criminal responsibility for socially threatening conduct 
with grave societal effects that cannot be prevented via other means and norms. 
It is important to understand this in the context of protection of human rights, 
especially rights and lawful interests of the injured party. Criminal prosecution and 
criminal penalties are considered lawful means of protecting human rights in any 
state under the rule of law. 

A pertinent criminal law provision aimed at protecting the public from traffic-
related threats to their rights and freedoms and preventing such crimes without 
compromising rights of suspects and accused persons is contained Article 264 of 
the Criminal Code. It states that in cases described under Article 263 of the same 
Code a person who has operated a transport vehicle in breach of the traffic rules or 
the rules for operation and maintenance of transport vehicles and has fled a scene 
of a traffic accident becomes criminally liable. According to Article 263, a person 
operating an automobile, a tramcar or any other mechanical transport vehicle in 
breach of the traffic rules or the rules for operation and maintenance of transport 
vehicles who has recklessly caused light or grave injury (Article 263.1) or by 
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doing the same has recklessly caused death of the injured party (Article 263.2) or 
death to two or more persons (Article 263.3), is criminally liable to the extent of 
sanction allowed under each sub-article. 

Article 264 of the Criminal Code covers circumstances of operating a transport 
vehicle in breach of the traffic rules or the rules for operation and maintenance of 
transport vehicles and fleeing a scene of a traffic accident in cases provided under 
Article 263 of the same Code. Inclusion of this Article into the Criminal Code is 
effected by the need to enforce compliance with the traffic rules and the rules for 
operation and maintenance of transport vehicles, to ensure speedy mitigation of 
traffic accidents caused by the breach of the said rules, to prevent damage to rights 
of other individuals and to swiftly reinstate any such rights as well as by relevant 
provisions of the Law of the Republic of Azerbaijan on Road Traffic. 

According to Article 2 of this Law the road traffic act determines the legal basis of 
holding complex actions for the purpose of the organization of safe and convenient 
movement of vehicles and pedestrians on roads, taking measures for protection 
of life and human health, the environment, private, municipal and state-owned 
property in connection with traffic, prevention of the road accidents and decrease 
in degree of their weight, and establishes the rights and tasks of the state, and also 
participants of traffic in this area.

Paragraph IV of Article 37 of the Law defines obligations of a driver of a mechanical 
transport vehicle in respect of a traffic accident, including the following: 

not moving the vehicle from its place; 
not moving any objects related to the traffic accident; 
provide possible first aid to victims of the accident; 
calling the ambulance service; 
in case of a life-threatening injury, transport the victims to the nearest health 
facility by a transport going in the same direction or, failing that, by own 
transport;
in case of blocking other traffic, free carriage-way;
report the accident to the relevant executive authority;  
wait for the arrival of representatives of this authority on the scene; etc.

Evidently, the above provisions aim to provide urgent medical assistance to 
victims of the accident, help establish circumstances of the accident and swiftly 
restore road safety. 

The Law on Road Traffic was drafted in consideration of rights and lawful interests 
of road traffic participants. When determining criminal responsibility for a driver 
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of a transport vehicle fleeing a scene of a traffic accident if it has resulted in light 
or grave injury or death to a victim, the Criminal Code is guided by constitutional 
provisions compelling respect for the right to life (Article 27 of the Constitution), 
the right to live in safety (Article 31 of the Constitution) and the right to protection 
from arbitrariness and conscientious treatment (Article 68 of the Constitution). 

It should be noted in this respect that the right of a driver of a transport vehicle to 
abstain from self-incrimination arises not immediately after a traffic accident, first 
because no traffic accident per se can be seen as a criminal offence. Upon arrival 
of a representative of a relevant executive authority (police) on a scene of a traffic 
accident, no party in the accident is yet present in a criminal process capacity. 
Persons involved must bear witness merely as parties in the accident. Therefore, 
initial testimony of all parties, including the driver, shall be understood not as self-
incrimination but as fulfilling their legally mandated obligations. 

Upon finding corpus delicti in action (or inaction) of a person who has caused 
the accident and instigating criminal prosecution, a person with a relevant 
status attains proper rights under criminal procedure which shall be guaranteed 
throughout the proceedings, including the right to refuse testimony against oneself. 
If any party in the accident is arrested under Article 148 of the Code of Criminal 
Procedure of the Republic of Azerbaijan, that party attains a status of a suspect 
(Article 90.1.2 of this Code); in other cases, a relevant party may attain a status of 
a suspect, an accused person, an injured party or a witness. The provisions of this 
Code requires no suspect, accused person or a witness to testify against oneself 
and close relatives. 

According to Articles 90.9 and 91.7 of the present Code, use or refusal to use 
appropriate rights by a suspect or an accused person may not be interpreted 
against him/her and shall not lead to any negative conclusions about him/her. 
No liability may arise out of testimony or explanation provided by a suspect (an 
accused person) except if he/she has knowingly incriminated an innocent person 
in committing a criminal offence. Article 95.6.4 of the Code states that a witness 
can refuse to testify or present any materials and information against oneself and 
close relatives. 

As seen from the above discussion, a duty of a person who has violated the traffic 
rules or the rules for operation and maintenance of transport vehicles established 
in Article 264 of the Criminal Code to remain on a scene of an accident upon 
occurrence of circumstances foreseen under Article 263 of the same Code does 
not preclude or inhibit the constitutional right (Article 66 of the Constitution) of 
the person operating a transport vehicle to refuse self-incrimination regardless of 
status he/she attains in any phase of a criminal process. If accomplished together 
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with effective enforcement of the afore-stated procedural guarantees by agencies 
conducting pre-trial (preliminary) investigation, this is sufficient for assuring to 
every person the right to refuse self-incrimination. 

A duty of a driver to remain on a scene of a traffic accident cannot be interpreted 
as synonymous with compelling to self-incrimination. Of course, if a person who 
has caused a traffic accident is compelled at any phase of a criminal process to 
give testimony that can be used against him/her; such coercion may be qualified as 
violation of Article 66 of the Constitution. 

It should be noted that when establishing the duty to remain on a scene the 
lawmakers did not mean to suppose a fault on the part of a driver. In accordance 
with disposition of Article 264 of the Criminal Code, criminal liability of a person 
operating a transport vehicle arises upon deserting a scene of a traffic accident if 
consequences stipulated in Article 263 of the Criminal Code (i.e. light or grave 
injury, or death, or death to two or more persons) are present. 

In contrast with Article 263, a person committing a criminal offence under Article 
264 of the Criminal Code is subjectively guilty of malicious intent as he/she is 
acting upon realisation that he/she is leaving a scene of a traffic accident and 
wishes to do exactly so.

This again underlines differences between these offences. 

Pre-trial investigation clarifies the cause-and-effect relationship between breach of 
the traffic rules or the rules for operation and maintenance of transport vehicles by 
a person operating a transport vehicle and consequences of such breach (light or 
grave injury, death, or death to two or more persons). If such relationship exists, 
investigation shall further clarify whether psychic attitude (i.e. guilt) of the person 
towards the act and the effect was intentional or reckless.  

This has crucial importance as Article 264 of the Criminal Code, in compliance 
with the Law on Road Traffic, requires a driver of a mechanical transport vehicle 
in a situation of a traffic accident to provide possible first aid to victims of the 
accident, call the ambulance service and, in case of a life-threatening injury, 
transport the victims to a nearest health facility by transport going in the same 
direction or, failing that, by own transport. 

As seen from this context, the lawmakers additionally define that a driver of 
a mechanical transport vehicle who has violated the traffic rules and the rules 
for operation and maintenance of transport vehicles in a situation leading to a 
traffic accident bears additional criminal responsibility for abandonment in peril. 
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Therefore, criminal liability in Article 264 of the Criminal Code serves as a special 
case in relation to the general norm of abandonment in peril established in Article 
143 of the Criminal Code. This should lead to the situation of double penalty for 
the same action as Article 64 of the Constitution makes clear that nobody may 
be repeatedly convicted for the same crime. Under the Criminal Code, breach of 
the traffic rules or the rules for operation and maintenance of transport vehicles 
by a person operating a transport vehicle that has recklessly caused light or grave 
injury, or death, or death to two or more persons (Article 263 of the Criminal 
Code) and, if these consequences has occurred, desertion of a scene of an accident 
by a person operating a transport vehicle who has violated the traffic rules or 
the rules for operation and maintenance of transport vehicles (Article 264 of the 
Criminal Code) are offences with different corpus delicti. Evidently, criminal 
responsibility defined for both of these crimes in the Criminal Code does in no 
way affect the constitutional right not to be convicted twice for the same offence. 

The Constitutional Court also notes that the Law on Road Traffic corresponds to 
international legal instruments which the Republic of Azerbaijan has joined. 

By the Law enacted on 29 April 1997, the Republic of Azerbaijan joined the 
International Convention on Road Traffic signed in Vienna on 8 November 1968. 
State parties to the Convention agreed to streamline international road traffic and 
increase road safety by applying similar traffic rules. Article 31 of this Convention 
defines behaviour in case of accident. 

Without prejudice to the provisions of domestic legislation concerning the 
obligation to assist the injured, every driver or other road-user involved in a traffic 
accident shall:
(a) Stop as soon as he can do so without causing an additional danger to traffic;
(b) Endeavour to ensure traffic safety at the site of the accident and, if a person has 
been killed or seriously injured in the accident, to prevent, insofar as such action 
does not affect traffic safety, any change in conditions at the site, including the 
disappearance of traces which might be useful for determining responsibilities;
(c) If so requested by other persons involved in the accident, identify himself to 
them;
(d) If a person has been injured or killed in the accident, notify the police and 
remain on the scene of the accident or return to it and wait there until the arrival of 
the police, unless he has been authorized by the police to leave or has to assist the 
injured or to receive attention himself. 

The criminal liability for fleeing a scene of a traffic accident is determined not 
only in the Republic of Azerbaijan, is also stipulated in legislation of several other 
countries, such as Germany (Paragraph 142 of the Criminal Code), France (Articles 
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434-10, 221-6 and 222-19 of the Criminal Code), Russia (Article 265 of the 
Criminal Code). The main purpose of such a provision is to compel a person who 
has caused a traffic accident to cooperation with relevant authorities for mitigation 
of effects of the accident and provision of swift medical assistance to victims to 
protect their right to life. 

Legal provisions stipulating criminal responsibility for fleeing a scene of a traffic 
accident have been subject to constitutional scrutiny in Germany (in 1963) and 
Russia (in 2001). In both cases respective Constitutional Courts ruled that relevant 
provisions conform to national Constitutions, including constitutional provisions 
on human rights and freedoms. 

In consideration of the foregoing, the Plenum of the Constitutional Court considers 
that Article 264 of the Criminal Code of the Republic of Azerbaijan is not in 
contradiction with Article 66 of the Constitution of the Republic of Azerbaijan. 

Having regard to paragraphs III and IX of Article 130 of the Constitution of the 
Republic of Azerbaijan and Articles 52, 62, 63, 65, 66, 67 and 69 of the Law of the 
Republic of Azerbaijan on Constitutional Court, the Constitutional Court of the 
Republic of Azerbaijan decided to consider Article 264 of the Criminal Code of 
the Republic of Azerbaijan to be in conformity with Article 66 of the Constitution 
of the Republic of Azerbaijan.

Case 4

Identification

a) Republic of Azerbaijan / b) Constitutional Court of the Republic of Azerbaijan / 
c) 20.09.2004 / d) - / e) Constitutional request / f) On Conformity of Article 133.1 of 
the Civil Code of the Republic of Azerbaijan with the Constitution of the Republic of 
Azerbaijan

Headnotes

According to Article 133.1 of the Civil Code, if a legal entity is registered but shows 
no activity within a year of being registered, a competent executive authority 
cancels its registration entry in the state registry of legal persons. Such record can 
also be cancelled by an initiative of any founder of a legal entity in question or any 
third person. Cancellation of the entry in the state registry signifies disbandment of 
the entity in question. 
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Summary

The Commissioner for Human Rights (Ombudsman) of the Republic of Azerbaijan 
requested the Constitutional Court of the Republic of Azerbaijan to verify 
conformity of Article 133.1 of the Civil Code of the Republic of Azerbaijan with 
Articles 58, 59 and paragraph II of Article 71 of the Constitution of the Republic 
of Azerbaijan. 

The Plenum of the Constitutional Court has the following to note in relation to this 
request. 

According to Article 133.1 of the Civil Code, if a legal entity is registered but 
shows no activity within a year of being registered, a competent executive 
authority cancels its registration entry in the state registry of legal persons. Such 
record can also be cancelled by an initiative of any founder of a legal entity in 
question or any third person. Cancellation of the entry in the state registry signifies 
disbandment of the entity in question. 

Legal assessment of the said Article requires consideration of the Constitution and 
other laws of the Republic of Azerbaijan as well as international legal acts and 
case law of international courts.  

According to Article 15 of the Constitution of the Republic of Azerbaijan, 
economic development in the Republic of Azerbaijan based on various forms 
of property serves to improve the well-being of people. The State of Azerbaijan 
based on market relationships creates conditions for the development of a socially 
oriented economy, guarantees free enterprise and prevents monopolies and unfair 
competition in economic relations.

Sustained economic and legal reforms are implemented to ensure approximation 
of state governance, economic regulation and democratisation process to 
requirements of the Constitution of the Republic of Azerbaijan and international 
standards. It is precisely in this contemporary spirit that the new Civil Code 
developed, enacted and effective since 1 June 2000 regulates legal relations in 
Azerbaijan.  

Under the new civil legislation, a procedure for registration of legal entities in the 
normative notification manner does not require approval, including prior approval, 
of any third party. At the phase of state registration of establishment of a legal 
entity, a pertinent executive authority makes a decision concerning compliance 
with pre-requisites for establishment and recognition of a new a legal entity. 
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In accordance with Article 48.1 of the Civil Code, a legal entity shall be registered 
by a relevant executive authority. State registration information, including name 
of organisation for non-commercial entities, is included in the state registry of 
legal entities, which is available to the public. Article 132.1 of the same Code 
establishes that a registered person is included in the state registry of legal entities 
whereas documents submitted for registration are kept in the archives. 

To further its aims, a legal entity as a participant of legal relations may engage in 
various activities stated in its charter (articles of incorporation) and not prohibited 
by law.

Civil law of the Republic of Azerbaijan provides that every legal entity shall 
be incorporated either as commercial or non-commercial organisation (public 
associations, foundations, etc.). Depending on the principal purpose of activity, 
a legal entity may be either profit-oriented (a commercial entity) or not-for-profit 
and not distributing profit (a non-commercial entity) (Article 43.5 of the Civil 
Code).  

Matters pertaining to establishment (incorporation) of a legal entity and its 
activities are closely related to provisions of Articles 58 (Right to association) and 
59 (Right to free enterprise) of the Constitution of the Republic of Azerbaijan. 

Article 58 of the Constitution of the Republic of Azerbaijan establishes that 
everyone is free to associate with others. Everyone has the right to establish any 
association, including political party, trade union and other public association 
or to join an already existing association. Freedom of activity of all associations 
is guaranteed. Nobody may be forced to join any association or to remain its 
member. Activity of associations the purpose of which is the forcible overthrow of 
legitimate state authority on the whole territory of the Republic of Azerbaijan or in 
any part thereof, as well as those having objectives which are considered a crime, 
or which use criminal methods are prohibited. Activity of associations which 
violate the Constitution and laws may be prohibited only by a court decision.

The decision “On Verification of Conformity of the Court Decisions with the 
Constitution and Laws of the Republic of Azerbaijan upon the appeal of Mr. 
Alizade and others”of the Constitutional Court, dated 11 May 2004 provides 
detailed analysis of the right to association and underlines constitutional 
guarantees to freedom of activity of associations.

The decision emphasises that these guarantees extend also to intra-organisational 
liberties (freedom to adopt their by-laws, elect their boards, independently manage 
their assets, define and implement their action plans, etc.). 



2. Azerbaijan   97

The Constitution of the Republic of Azerbaijan counts the right to association 
among main human rights and freedoms. In international legal acts, this right 
is mentioned under the name of freedom of assembly and association. The 
European Court of Human Rights assesses this freedom in light of freedom of 
thought and expression. In the European legal system, this freedom is mainly 
accepted as a political and humanitarian right. Although this right is not absolute, 
its limitation is only permissible when explicitly defined by law, requisite for 
workings of a democratic society, possessing high public importance and is done 
commensurately to lawful purposes of such limitation. 

Paragraph 2 of Article 11 of the Convention for the Protection of Human Rights 
and Fundamental Freedoms states: “No restrictions shall be placed on the exercise 
of these rights other than such as are prescribed by law and are necessary in a 
democratic society in the interests of national security or public safety, for the 
prevention of disorder or crime, for the protection of health or morals or for the 
protection of the rights and freedoms of others. This article shall not prevent the 
imposition of lawful restrictions on the exercise of these rights by members of the 
armed forces, of the police or of the administration of the State.”

In this sense, a matter raised in the constitutional inquiry at hand shall be look 
upon from the point of view of impossibility of limitation or abrogation of the 
constitutional right to association by a non-judicial authority. 

Conditioning of the right to association for commercial entities on carrying 
out activities within a certain period of time and competence granted to 
relevant executive authorities to effectively disband a legal entity by striking a 
corresponding entry in the state registry of legal persons shall be approached from 
the point of the content and substance of the right to free enterprise. 

In accordance with Article 59 of the Constitution of the Republic of Azerbaijan, 
everyone may, using freely his/her possibilities, abilities and property, engage 
individually or together with others in entrepreneurial activity or other kinds of 
economic activity not prohibited by the law. Only protection of state interests, 
human life and health is regulated by the state in entrepreneurial activity. 

The Constitutional Law of the Republic of Azerbaijan on Welfare Guarantees 
should be specially noted in relation to guarantees of the right to free enterprise. 
This Law establishes, inter alia, that everyone in the Republic of Azerbaijan and 
all non-state legal entities located within the territory of the Republic of Azerbaijan 
may freely use inherited movable and immovable property, money, foreign 
exchange and other duly inherited assets at their own discretion or freely invest 
them in productive, commercial and other non-prohibited economic activities 
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without providing explanation, issuing declarations or producing any documents 
to anyone.

It should be noted that the President of the Republic of Azerbaijan has adopted 
several decrees aimed at ensuring freedom of economic activity and creating real 
guarantees against groundless interference of government agencies in business 
activity. Thus, the Decree no. 463 of the President of the Republic of Azerbaijan 
“On Regulation of State Control over Productive, Service, Financial and Credit 
Activity and Prohibition of Unwarranted Inspections”, dated 17 July 1996 and the 
Decree no. 69 of the President of the Republic of Azerbaijan “On Improvement 
of the System of State Control and Removal of Artificial Hindrances to Business 
Development”, dated 7 January 1999. 

Moreover, it should be underlined that entrepreneurial activity as a kind of non-
prohibited economic activity is inherently independent, risk-prone and oriented 
at gaining income through use of property, sale of goods and/or performance of 
works or services. It should be noted in this regard that if for whatever reason a 
legal person cannot maintain its economic activity without making losses, the right 
to free enterprise entitles it to suspend or discontinue that economic activity, in 
which case a legal entity cannot be externally forced to carry on. 

Provisions of Article 133.1 of the Civil Code that allow a relevant executive 
authority to cancel an entry in the state registry of legal persons corresponding 
to a legal entity not functioning within a year since its incorporation lead to 
unwarranted limitation of the right to free enterprise by creating artificial 
hindrances to entrepreneurial activity. 

It should be taken into consideration that because provisions of Article 133.1 
of the Civil Code groundlessly curb the right to association and the right to free 
enterprise, they contravene paragraph II of Article 71 of the Constitution of the 
Republic of Azerbaijan, which establishes that no one can limit realisation of 
human and citizen rights and freedoms. 

The existing legislation provides no criteria for establishing non-functioning of a 
legal entity within a year of its registration. Thus, it is not clear what grounds are 
used by relevant executive authorities to cancel entries in the state registry of legal 
entities. 

It is clear that activity of any commercial entity is influenced by a number of 
objective and/or subjective factors that may result in suspension of this activity for 
an uncertain period. When inhibiting factors are removed, economic activity may 
resume.
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However, by this time, guided by the norms of the current civil law, an entry 
corresponding to this company in the state registry of legal persons will have been 
stricken for lack of functioning within a year since the official registration, and 
the legal entity officially disbanded so that the company will have to formally re-
register. 

Provisions of Article 133.1 of the Civil Code that allow a relevant executive 
authority to cancel an entry in the state registry of legal entities corresponding 
to a legal entity not functioning within a year since its incorporation lack 
correspondence to General Provisions of Chapter 4 of the same Code related to 
legal entities. It should especially be noted that these General Provisions do not 
use the term “disbandment of a legal entity” but refer to “dissolution of a legal 
entity” and “termination of legal capacity of a legal entity” and also prescribe 
procedure for executing these actions. 

Thus, Articles 44.1 and 61.7 of the Civil Code a legal entity is entitled to civil 
rights and carries civil obligations from the moment it is registered by the state. 
Legal capacity of a legal entity is terminated at moment its dissolution procedure 
is over. Dissolution of a legal entity is considered complete now a corresponding 
entry is made to the state registry of legal persons, which signifies ending of 
existence of a legal entity. Evidently, legal capacity of a legal entity is terminated 
only after its dissolution is complete. Making an entry about dissolution of a 
legal entity in the state registry of legal persons is the last step of the dissolution 
process. 

In accordance with Article 59.2 of the Civil Code a legal entity may be dissolved 
in the following circumstances: 

1. upon by a decision of its founders (participants) or a body of the legal 
entity so authorized by the charter, including expiry of the effective term 
of the legal entity’s existence or the achievement of the purpose for which 
the legal entity was created;

2. upon a judicial declaration of the legal entity’ is registration as invalid as a 
result of violations of law, which occurred at the time of the establishment 
of the entity;

3. upon a judicial determination that it engaged in activities without a 
required special permit (license), activities prohibited by law, activities 
involving repeated or gross major violations of law or, in the case of 
public associations or funds, regularly engaged in activities contrary to 
their statutory purposes, and in other cases and as provided by this Code. 

As seen from the above provisions describing legal grounds for dissolution of 
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a legal entity, it can be dissolved in two ways: either voluntary or compulsory 
(regardless of the will of a legal entity). Compulsory dissolution is necessarily 
carried out by a court. This latter provision is not accidental as affirmation 
of importance of judicial resolution of disputes generally and guarantees of 
unhindered and full judicial protection for everyone during this judicial process 
from the core of this provision. Giving executive authorities competencies of 
courts as implied in Article 133.1 of the Civil Code lacks correspondence with 
provisions of Article 59.2 of the same Code. 

Article 133.1 of the Civil Code also provides that an entry corresponding to a 
legal entity in the state registry of legal entities can be cancelled by an initiative 
of any founder of a legal entity in question or any third person. In relation to this 
provision, it should be noted that registration of a legal entity is done by will 
of all its founders. Contrary to that, Article 133.1 establishes procedure, which 
accords preferential treatment to one given founder and is therefore discriminatory 
in relation to others. Possibility of cancellation of an entry in the state registry 
of legal entities by request of “any third person,” including a person that is 
not a party to legal relations maintained by a legal entity in question, is totally 
incomprehensible. It may have numerous negative consequences in economic 
relations as it may be used for instituting constitutionally-forbidden monopolism 
and unfair competition. 

Having regard to paragraphs VII, IX and X of Article 130 of the Constitution of 
the Republic of Azerbaijan and Articles 60, 62, 63, 65-67 and 69 of the Law of the 
Republic of Azerbaijan on Constitutional Court, the Plenum of the Constitutional 
Court decided that Article 133.1 of the Civil Code of the Republic of Azerbaijan, 
because of its incompatibility with Articles 58, 59 and paragraph II of Article 71 
of the Constitution of the Republic of Azerbaijan, shall be repealed.

Case 5

Identification

a) Republic of Azerbaijan / b) Constitutional Court of the Republic of Azerbaijan / c) 
21.10.2005 / d) - / e) Constitutional request / f) On Interpretation of Article 49 of the 
Constitution of the Republic of Azerbaijan

Headnotes

The Supreme Court of the Republic of Azerbaijan, in order to determine a unified 
approach in judicial practice and in connection with the exercise of the right to 
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freedom of assembly, asked the Constitutional Court of the Republic of Azerbaijan 
for interpretation of Article 49 of the Constitution of the Republic of Azerbaijan, 
especially the content of this Article, in conjunction with other relevant articles 
of the Constitution and norms of international legal acts and ascertaining the 
possibility of imposing any restrictions on the exercise of freedom of assembly.

Summary

Article 49 of the Constitution of the Republic of Azerbaijan provides: 

“I. Everyone has the right to freely assemble together with others.
II. Upon giving advance notice to the appropriate government bodies, everyone 
has the right together with others to assemble peacefully, without arms, to hold 
rallies, meetings, demonstrations, street marches, and pickets, provided that public 
order and public morals are not violated.”

The Supreme Court of the Republic of Azerbaijan, in order to determine a unified 
approach in judicial practice and in connection with the exercise of the right to 
freedom of assembly, asked the Constitutional Court of the Republic of Azerbaijan 
for interpretation of Article 49 of the Constitution of the Republic of Azerbaijan, 
especially the content of this Article, in conjunction with other relevant articles 
of the Constitution and norms of international legal acts and ascertaining the 
possibility of imposing any restrictions on the exercise of freedom of assembly.

The purpose of a freedom of assembly, demonstrations, street processions and 
strikes is to discuss the problems of general significance and to try to present 
own position to publicity.  The right to freedom of assembly is one of the widest 
political rights linked to main aspects of everyone’s political life.

Freedom of assembly that represents a significant element of every person’s legal 
status is a subjective right having interrelations with other rights, freedoms and 
responsibilities. Its primary objective is to ensure agreement and formation of 
everyone’s opinion, its subsequent expression on various issues of public life 
as well as exertion of impact on state organs and public unions via everyone’s 
participation in governance of social life. 

The Constitutions of most of countries provides for freedom to assembly, 
demonstrations, strikes, etc. as forms of everyone’s political activity. Such 
freedoms are considered as free and mass expressions of collective and individual 
views on any issue of public or state life. People use the mentioned political 
freedoms for the sake of development of both of their personality, self-expression 
and self-determination as well as to take active part in public and political life. 



102   Freedom of Expression: Experience of AACC Members

Despite the fact that the gathering of people together to express freely their views 
is not always related to political interests, the freedom of assembly is usually 
viewed as an integral part of political rights and freedoms. 

The right to freedom of peaceful assembly and association of every person is 
embodied in Article 20 of the Universal Declaration of Human Rights, Article 
21 of the International Covenant on Civil and Political Rights, Article 11 of the 
Convention for the Protection of Human Rights and Fundamental Freedoms. 

It should also be mentioned that as is the case with most of the rights, the right to 
freedom of assembly also could not be considered as absolute and as the freedom, 
which could not be subjected to restrictions. The inviolability of basic human 
rights is by itself carried out through conflict of individual and public interests and 
compromise of rights and interests of various persons (individuals).  The only way 
out of this dilemma is to draw careful differentiation between areas of protection 
of basic (fundamental) rights and their restrictions thereof. 

Human rights could not be considered as a behaviour with unlimited permissions 
and voluntarism. On the contrary, every right and freedom has its clearly regulated 
framework and every freedom bears relevant obligation. The observance of 
common interests, non-interference with rights of others, respect for customs, 
inadmissibility of any arbitrary and in particular forceful action against rights of 
other citizens regardless of its form and substance can be shown as examples of 
the forms of expression of such duties. 

The obligation of non-interference by a state and a human person with rights and 
freedoms of citizens and other persons is accepted as imposition of restrictions on 
rights. Lawful restrictions placed by a state on human rights aims at prevention 
of arbitrary interference with rights of other subjects. The law by imposing of 
restrictions on every person’s freedom within certain framework ensures free and 
peaceful exercise of that person’s rights, which means that it ensures the freedom 
within the said limits. The freedom of every person ends at the border of where the 
freedom of another person starts. By attempting to determine such boundaries, the 
law helps to set up order based on freedom in a daily life of human persons. 

Such a feature of a freedom was already referred to in Article 4 of the French 
Declaration of Human and Civic Rights of 26 August 1789. The Declaration 
states: “…Liberty consists in being able to do anything that does not harm others: 
thus, the exercise of the natural rights of every man has no bounds other than those 
that ensure to the other members of society the enjoyment of these same rights. 
These bounds may be determined only by Law”.
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After World War II the right to impose restrictions on rights was declared in the 
Universal Declaration of Human Rights (Article 29), however, for the first time it 
was made real by adoption on 4 November 1950 in Rome of the Convention for 
the Protection of Human Rights and Fundamental Freedoms. The right to place 
restrictions was reflected also in a number of universal human rights documents, 
among which are the International Covenant on Economic, Social and Cultural 
Rights and International Covenant on Civil and Political Rights. 

According to Article 4 of the International Covenant on Economic, Social and 
Cultural Rights, “The States Parties to the present Covenant recognize that, 
in the enjoyment of those rights provided by the State in conformity with the 
present Covenant, the State may subject such rights only to such limitations as are 
determined by law…” 

Provisions on imposition of restrictions on rights are reflected in the Constitution 
of the Republic of Azerbaijan in conformity with general nature of human rights 
and relevant provisions of international legal instruments. 

Article 49 of the Constitution of the Republic of Azerbaijan is entirely devoted to 
the right to freedom of assembly. The possibility of any restrictions on assemblies, 
demonstrations, strikes, street processions, place pickets envisaged by the right to 
freedom of assembly is not clearly stipulated in the text of the said Article. 

However, the issue of nature of the freedom envisaged in the mentioned Article 
and the issue of restrictions on the exercise of right must be examined with due 
consideration to basic (fundamental) human rights, essence of responsibilities, 
as well as in the context of other constitutional norms addressing the issue of 
freedoms and responsibilities. 

Thus, Article 24.2 of the Constitution of the Republic of Azerbaijan, which 
embodies basic principle of human and citizen’s rights and freedoms, provides that 
the rights and freedoms also cover the responsibilities and duties before society 
and other persons.

This principle in theory is expressed by following thesis: the freedom of every 
person ends at the border of where the freedom of another person starts”. The 
core principle reflected in this Article is analogical to the substance of provisions 
expressed in Article 72.2 of the Chapter IV titled “Fundamental Duties of 
Citizens” of the Constitution. In accordance with the said norm, everyone shall 
observe the Constitution and laws of the Republic of Azerbaijan, respect the 
rights and freedoms of others, and fulfill other duties as prescribed by law. Article 
71.2 of the Constitution is also of significance for the purposes of clarification of 



104   Freedom of Expression: Experience of AACC Members

the substance of the right to freedom of assembly enshrined in Article 49 of the 
Constitution. The said norm states: “No one may restrict exercise of rights and 
freedoms of a man and citizen”.

It is evident from the literal meaning of this provision that the duty to avoid 
imposition of restrictions on human rights and freedoms rests not only with state 
organs or their representatives but also with all institutions and persons within 
the territory of the Republic of Azerbaijan. This provision implies that any 
person while performing any action or engaged in any form of activity, including 
exercise of rights and freedoms enshrined in the Constitution, must refrain from 
restricting the rights of others or annihilating those rights as is envisaged in Article 
71.5 of the Constitution. Such interpretation of the norm is also explained by the 
fact that on the basis of obligation to “ensure human and citizen’s rights” as a 
“the highest objective of the State” reflected in Article 12.1 of the Constitution 
and on the basis of principle of effective protection of human rights that a State 
must ensure to everyone within its jurisdiction protection from any unlawful or 
arbitrary interference with human rights and freedoms not only by its organs or 
representatives but also by non-governmental institutions and physical persons.  
To put in other words, a State must not only refrain from interfering with the 
exercise of human rights but it must also take all necessary measures to ensure that 
no person is able to place restrictions on those rights and freedoms and that basic 
rights and freedoms become real and effective. 

Thus, interpretation of Article 71.2 of the Constitution, taken with paragraph V 
of the same Article gives sufficient grounds to conclude that persons willing to 
exercise the right to freedom of assembly do not possess an unlimited freedom.  

Understanding of Article 71.2 in the sense interpreted here above, taking together 
Article 24.2 and Article 155 of the Constitution, as well as the nature of a right to 
freedom of assembly excludes the interpretation that no restrictions can be placed 
by any person on this freedom. With respect to state organs or their representatives, 
the term “no one shall place restrictions” must be interpreted jointly with Article 
155 of the Constitution that means that state organs or officials (incumbents) 
may not place broader restrictions on the right to freedom of assembly than those 
envisaged by international agreements to which Azerbaijan is a party. 

Pursuant to Article 12.2 of the Constitution, rights and freedoms of a person 
and a citizen listed in the present Constitution are applied in accordance with 
international treaties to which the Republic of Azerbaijan is a party. This norm 
reflects an important principle, which allows for application of human rights in 
accordance with international standards.  The said principle makes it impossible to 
place within our country broader restrictions on human rights and freedoms than 
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those envisaged by universal norms of international law and agreements in the 
area of human rights protection.  

The State, for the purposes of effective provision of the right to freedom of 
assembly could guarantee more safeguards than those envisaged in international 
agreements or refuse to incorporate one or more restrictions determined by 
international agreements into its national legislation, or judicial bodies of a country 
may interpret such restrictions in a rather narrow sense. 

However, to exclude restrictions on the right to freedom of assembly in 
general would be in conflict with human rights of others and main principles of 
constitutional organization. 

International instruments to which the Republic of Azerbaijan is a party, including 
International Covenant on Civil and Political Rights (Article 21), European 
Convention for the Protection of Human Rights and Fundamental Freedoms 
(Article 11) specifically reflect legitimate aims upon pursuance of which the 
restrictions could be placed. 

The right envisaged in those legal instruments may be subjected to restrictions, 
which are necessary in a democratic society in the interests of national security or 
public safety, for the prevention of disorder or crime, for the protection of health 
or morals or for the protection of the rights and freedoms of others. 

In addition to what has already been said it must be noted that in order to ensure 
compliance of implementation of human rights and freedoms in the Republic of 
Azerbaijan with the European Convention for the Protection of Human Rights 
and Fundamental Freedoms, pursuant to Article 156.5 of the Constitution, 
Constitutional Law on Regulation of Implementation of Human Rights and 
Freedoms in the Republic of Azerbaijan was adopted on 24 December 2002 as an 
integral part of the Constitution. 

The Constitutional Law alongside with number of other rights also envisages 
placement of restrictions in the interests of state security, for the protection of 
health and morals or for the protection of the rights and freedoms of others, for the 
prevention of crime or riots as well as for the protection of public safety. 

However, at the same time, the Constitutional act determines that restrictions 
on the exercise of human rights and freedoms contained in the Constitution of 
the Republic of Azerbaijan and international agreements to which the Republic 
of Azerbaijan is a party shall be placed only in cases prescribed by law without 
altering their substance, shall pursue legitimate aims envisaged in the Constitution 
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and the Constitutional Law and be proportionate to the pursued legitimate aim. 

The Constitutional Court also notes that one of the characteristic features of 
international legal instruments in the field of human rights protection is that they 
envisage placement of lawful restrictions on various rights when such restrictions 
are necessary in a democratic society. 

Generally, effective realization of human rights can be made possible only when 
restrictions necessary in a democratic society are fully and clearly determined.  
This also ensures protection of democratic achievements. 

The case law of the European Court of Human Rights is relevant. 

In its judgment in the case of platform “ÄRZTE FÜR DAS LEBEN” v. Austria, 
the European Court held the following: “A demonstration may annoy or give 
offence to persons opposed to the ideas or claims that it is seeking to promote. The 
participants must, however, be able to hold the demonstration without having to 
fear that they will be subjected to physical violence by their opponents; such a fear 
would be liable to deter associations or other groups supporting common ideas 
or interests from openly expressing their opinions on highly controversial issues 
affecting the community. In a democracy, the right to counter-demonstrate cannot 
extend to inhibiting the exercise of the right to demonstrate. Genuine, effective 
freedom of peaceful assembly cannot, therefore, be reduced to a mere duty on 
the part of the State not to interfere: a purely negative conception would not be 
compatible with the object and purpose of Article 11 (art. 11). Like Article 8 (art. 8), 
Article 11 (art. 11) sometimes requires positive measures to be taken, even in the 
sphere of relations between individuals, if need be”. 

Thus, the European Court determines allows in this area for states a certain margin 
of appreciation. 

At the same time, while it is the duty of Contracting States to take reasonable and 
appropriate measures to enable lawful demonstrations to proceed peacefully, they 
cannot guarantee this absolutely and they have a wide discretion in the choice of 
the means to be used. In this area, the obligation they enter into under Article 11 of 
the Convention is an obligation as to measures to be taken and not as to results to 
be achieved.

Thus, the European Court by recognizing existence of difficulties related to 
holding of social assemblies has given states in this area certain discretion of 
choice.  This includes obtaining of a permission to hold demonstrations, police 
protection of demonstrators with opposing views etc. 
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It appears from the case law of the European Court that the Court when 
interpreting text of the Convention was of the view that the right to freedom of 
assembly was not an absolute right and lawful restrictions could be placed on its 
exercise. However, in this case the restrictions placed on the exercise of this right 
must not serve simply as a reason for its prevention but rather to ensure public 
and national interests, as well as interests of those wiling to realize this right. Any 
restriction placed by organs of state power must pursue legitimate aims envisaged 
in paragraph 2 of Article 11 of the Convention. 

Having regard to Article 130.4 of the Constitution of the Republic of Azerbaijan 
and Articles 52, 62, 63, 65-67 and 69 of the Law of the Republic of Azerbaijan on 
Constitutional Court, the Plenum of the Constitutional Court of the Republic of 
Azerbaijan decided that from the viewpoint of Article 12.2, Article 24.2, Article 
71.2, Article 72.2, Article 155 of the Constitution of the Republic of Azerbaijan, 
Article 3 of the Constitutional Law of the Republic of Azerbaijan on Regulation 
of Implementation of Human Rights and Freedoms in the Republic of Azerbaijan 
and paragraph 2 of Article 11 of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms that the right to freedom of assembly 
envisaged in Article 49 of the Constitution of the Republic of Azerbaijan can be 
subjected to restrictions prescribed by law and necessary in a democratic society.
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Annex 4: Case statistics

Decisions examined by the Plenum of the Constitutional Court of the 
Republic of Azerbaijan for 1998-2019

Decided by the Plenum of the 
Constitutional Court of the 

Republic of Azerbaijan
Request Application Constitutional 

Complaint

Decisions 
concerning 
Presidential 

and 
Parliamentary 

elections

Pending

Decision
Procedural 
decision

Decision
Procedural 
decision

Decision
Procedural 
decision

Decision
Procedural 
decision

          

Total 425 117 114 9 112 18 172 90 24 3

Conformity 
with 
Constitution 
and laws 
(Article 130.
III.1)

22

Judicial acts quashed 
due to their incompliance 
with Constitution and 
laws - 164

Conformity 
of decisions 
with the 
Cabinet of 
Ministers 
with laws

1
Decisions concerning 
violations of the right 
of access to court - 2

Interpretation 
of 
Constitution

177

Decisions confirming 
compliance with 
Consti tut ion and 
laws - 4
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3. India

Supreme Court
Overview
Freedom of expression is enshrined in Article 19(1)(a) of the Constitution. Under 
this provision, this right is considered to be a basic right inherent in the status of 
a citizen. This constitutional right is further protected under statutory law, such 
as the Right to Information Act 2005. India is a state party to the International 
Covenant on Civil and Political Rights (ICCPR). In terms of restrictions, the 
Constitution of India does not outline a provision on restrictions applicable to 
all fundamental rights. Instead, some rights are limited with express restrictions, 
while other rights, though drafted in seemingly absolute terms, are interpreted 
to be subject to doctrines of reasonableness and non-arbitrariness. Article 19(2) 
of the Constitution expressly stipulates the grounds and purposes of regulation 
of the freedom of expression. The wording of this provision also indicates 
three crucial elements to restrictions on freedom of expression: the proposed 
action must be sanctioned by law, the restriction must be reasonable in nature, 
and such restriction must be in furtherance of grounds noted in Article 19(2). 
State of Madras v VG Row (1952) is one of the earliest cases articulating an 
understanding of reasonableness in the context of restrictions imposed on Article 
19 rights. As case law further developed, it is clear that various standards enter 
into consideration in the interpretation of the freedom of expression. These 
include doctrines of proximity, arbitrariness, vagueness, and proportionality, 
all of which are subsumed within the general standard of reasonableness. The 
doctrine of proportionality itself embodies a range of principles, and were 
articulated by the Supreme Court in cases such as Justice KS Puttuswamy (Retd) 
v Union of India (2019) and Anuradha Bhasin v Union of India (2020). In terms 
of the regulation of the internet, the primary law is the Information Technology 
Act 2000. Relevant jurisprudence of the Supreme Court include Shreya Singhal 
v Union of India (2015) and the previously mentioned Anuradha Bhasin case of 
2020.

Outline
Summary
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet

Annex: 
 1.   List of cited legal provisions
 2.   List of cited cases
	 3.			Summaries	of	significant	cases
 4.   Case statistics
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Summary

The Constitution of India is the longest written Constitution in the world 
containing 395 articles (divided into 22 parts, 12 schedules and 5 appendices). 
It is truly an extraordinary document for it was crafted in unprecedented times, 
amidst extraordinary happenings, to be the most intense expression of ambitions 
and expectations of millions of people. It was fundamentally transformative in 
nature for it initiated an ancient nation on the path of modernity, to lift millions 
languishing in poverty to economic prosperity, to make visible the invisibles, to 
give voice to the voiceless and to correct centuries of oppression through radical 
social reform. It was a grand project for social revolution with the meta-aim of 
securing justice in all its manifestations. 

It is a remarkable document as it attempts to attain numerous goals, including 
securing of basic civil and political freedoms, fundamental liberties and rights 
to all citizens, economic development, tackling deeply entrenched social 
discrimination, while simultaneously ensuring unity, integrity and security of the 
nation. It is powerful in its vision and intricate in its formulation, a definite and 
decisive document articulating a blueprint of a modern constitutional democracy.

The Constitution envisions India as a federal democratic republic with 
parliamentary form of Government. It channels and coordinates the power of 
the nation’s citizens into three wings of the State – Legislature, Executive and 
Judiciary, adopting an elaborate and unique model of separation of powers among 
them. In addition to outlining the relationship between institutions of governance, 
the Constitution also articulates different aspects of the relationship between the 
government and the people of the nation. The most significant manner in which 
it achieves this is through conceptualizing, articulating and guaranteeing basic 
human rights of dignity, equality, liberty, and fraternity. The Constitution includes 
a bill of rights (fundamental rights) outlining explicit protections for life, personal 
liberty, equality, freedoms of speech and expression, trade and association. It also 
abolishes untouchability and human trafficking, provides for special provision for 
women, children, and education, and includes specific protections for religious, 
linguistic and cultural minorities. These rights are expanded and supported through 
the reading into fundamental rights the fundamental principles of governance 
requiring the State to formulate policies having cognizance of norms such as 
equal wages, fair working conditions, living wages, abolition of child labour, 
improvement of nutrition and public health. 

These basic rights are articulated in Part III of the Constitution of India titled 
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Fundamental Rights, with some having vertical and others horizontal application. 
All fundamental rights are not available to all people. Some rights are limited to 
citizens only, while others are available to non-citizens as well. The most striking 
feature of the Indian Constitution, however, is the inclusion of constitutional 
remedies as a fundamental right that enables any citizen to petition directly to 
the Supreme Court of India for the enforcement of their fundamental rights. So 
crucial are these rights that they were held to be part of the basic unamendable 
structure of the Constitution as articulated by the Supreme Court of India in His 
Holiness Kesavananda Bharati Sripadagalvaru and Ors v State of Kerala and Anr., 
(1973). Any law that takes away or abridges fundamental rights are to the extent 
of contravention void. However, fundamental rights are not absolute in nature and 
are subject to restrictions, which in turn are amenable to judicial review. Similarly, 
the High Courts are empowered to issue remedies as part of their wide writ 
jurisdiction under Article 226 not only for the violation of fundamental rights, but 
also legal rights and other matters.

Given its extensive and complex nature, the Constitution establishes a unified and 
independent judiciary led by the Supreme Court of India which plays a crucial role 
in securing and sustaining its vibrancy, relevancy and legitimacy. The Supreme 
Court of India is both a Constitutional Court and the final court of appeal. The 
Indian judiciary is charged under the Constitution to protect and preserve the 
Constitution, through exercise of its significant powers of judicial review. Over the 
last seven decades the Indian judiciary has contributed to the development of both 
the substantive and procedural aspects relevant to protection of fundamental rights. 
For instance, through harmonious and creative interpretation of fundamental rights 
it has expanded their ambit to include a whole range of otherwise unenumerated 
rights such as right to privacy, right of livelihood, etc., within the ambit of Right 
to Life. Procedurally, it has facilitated the access of ordinary citizens to courts, 
irrespective of their social or economic status, by dispensing with the need to 
engage or comply with complex and lengthy procedural requirements for agitating 
violation of fundamental rights. Commenting on its role with regards to the 
fundamental rights, the Supreme Court in Daryao v State of Uttar Pradesh (1962) 
observed “The fundamental rights are intended not only to protect individual’s 
rights but they are based on high public policy. Liberty of the individual and the 
protection of the Fundamental Rights are the essence of the democratic way of 
life adopted by the Constitution and it is the privilege and the duty of this Court 
to uphold those rights. This Court would naturally refuse to circumscribe them or 
to curtail them except as provided by the Constitution itself.” The Indian judiciary 
thus has been assigned the role of a ‘sentinel on the qui vive’. Both judicial 
independence and judicial review are part of the basic unamendable structure of 
the Constitution.
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I. Defining freedom of expression

A. Scope and character 

Freedom of expression in India is part of a composite right to freedom of speech 
and expression. In People’s Union of Civil Liberties v Union of India (2003) it 
was observed that freedom of expression, as contemplated by Article 19(1)(a) in 
many respects overlaps and coincides with freedom of speech. This right is first 
outlined in the Preamble of the Constitution, which secures to all citizens ‘liberty 
of thought, expression, belief, faith and worship’ and more expressly articulated in 
Article 19 of the Constitution. 

Article 19. Protection of certain rights regarding freedom of speech, 
etc.— 
“(1) All citizens shall have the right—

(a) to freedom of speech and expression;
(b) to assemble peaceably and without arms;
(c) to form associations or unions;
(d) to move freely throughout the territory of India;
(e) to reside and settle in any part of the territory of India; [and]
[(f) deleted]
(g) to practise any profession, or to carry on any occupation, trade or 
business.” 

In India the demand for constitutional guarantees of human rights was first made 
in 1895 in the Constitution of India Bill popularly referred to as the Swaraj 
Bill. This bill had envisaged for India a Constitution that guaranteed to every 
citizen, amongst other freedoms, freedom of speech and expression. Experiences 
of extreme repressive measures adopted by the colonial regime that severely 
restricted speech and expression of the local population, convinced the founding 
fathers and mothers of the immense value of this freedom. They were convinced 
that when avenues of expression were closed, government by the consent of the 
governed would soon be foreclosed. Therefore, the rights noted under Article 
19 are considered to be basic rights inherent in the status of a citizen. These 
rights are articulated in broad terms retaining the possibility of their expansion 
and adaptation, so as to be able to address evolving needs and notions of a free 
society. They are exercisable throughout the territory of India, and embrace within 
its sweep both acts of omission and commission which curtail or abridge the 
freedom of speech and expression. However, they are neither absolute in nature 
nor uncontrolled in their operation, and are subject to reasonable restrictions 
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contemplated by Article 19(2).  

In addition to the Constitutional guarantee for freedom of speech and expression, 
further protection is also provided under statutory law. The right to know and be 
informed, has on numerous occasions been found to be an integral part of the 
freedom of speech and expression by the courts in India, particularly in the context 
of functioning of democratic institutions. This is because democratic participation 
presupposes enough knowledge of the facts relating to the working of the State 
and its instrumentalities. The fundamental right to know was given concrete shape 
in the form of The Right to Information Act 2005, which established a practical 
regime for citizens to secure access to information under the control of public 
authorities, in order to promote transparency and accountability in the working of 
every public authority. 

Section 3. Right to information.— “Subject to the provisions of this Act, 
all citizens shall have the right to information.

Section 22. Act to have overriding effect.—The provisions of this Act 
shall have effect notwithstanding anything inconsistent therewith contained 
in the Official Secrets Act, 1923 (19 of 1923), and any other law for the 
time being in force or in any instrument having effect by virtue of any law 
other than this Act.” 

However, right to information is not an absolute right, and is subject to limitations 
and exceptions provided in the Act. Further, while the statute is vested with an 
overriding effect, it cannot be utilised to override valid mechanisms provided 
under another statute, unless there is clear inconsistency between the two 
legislations (Chief Information Commissioner v High Court of Gujarat (2020)). 

The Constitution of India, Article 51(c) obligates the State to foster respect for 
international law and treaty obligations in the dealings of organised peoples with 
one another. India has ratified various international human rights instruments 
including International Convention on Civil and Political Rights (ICCPR); 
International Convention on the Elimination of All Forms of Racial Discrimination 
(ICERD); Convention on the Rights of Persons with Disabilities (ICRPD) to name 
a few, which carry express provision on freedom of opinion and expression. The 
Supreme Court of India has often referred to the Universal Declaration of Human 
Rights (UDHR) and other international human rights instruments to interpret 
and enhance the scope of fundamental rights. In Chairman Railway Board v 
Chandrima Das (2000) it was observed that the applicability of the Universal 
Declaration of Human Rights (UDHR) and principles thereof may have to be 
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read, if need be, into the domestic jurisprudence. Courts in India have also drawn 
inspiration from international human rights instruments to which India is not a 
signatory. For instance, references have been made to European Convention on 
Human Rights and jurisprudence of the European Court of Human Rights for 
assessing scope and limits of fundamental rights under the Constitution of India.64 

Contours of the guaranteed right of freedom of speech and expression have been 
drawn broadly by the courts in India. The Supreme Court of India in Indian 
Express Newspapers v Union of India (1985) had observed that “Freedom of 
expression has four broad social purposes to serve: (i) it helps an individual to 
attain self-fulfillment; (ii) it assists in the discovery of truth; (iii) it strengthens 
the capacity of an individual in participating in decision-making; and (iv) it 
provides a mechanism by which it would be possible to establish a reasonable 
balance between stability and social change.” As a result, freedom of speech 
and expression has been understood to subsume within its fold several specific 
rights. It can be understood as the right to express one’s views and opinions on 
any issue through any available media including print and electronic media. This 
includes both oral and written expressions of words, such as writing, painting, 
dance, sculptures, pictures, film, communication through gestures, and varieties 
of expression brought into existence and circulated including with the help of 
modern technology such as telephone, telegraph, radio, television, printing press, 
motion pictures, internet, etc. It is therefore a right of creation, communication and 
propagation. 

Similarly, the right to information and freedom of press form part of freedom 
of speech and expression. As a basic human right, it has been held to embrace 
within its scope the freedom of acquisition and dissemination of information, 
and propagation and exchange of ideas, in turn contributing towards formation 
of opinions, viewpoints and debate on matters of public relevance. In Bennett 
Coleman and Co v Union of India (1972) it was held that freedom of press 
extends to both circulation and content. In this way freedom of speech and 
expression, has been understood as a bulwark of democratic society and essential 
for the democratic process for it advances the public welfare by disseminating 
information in the form of facts and opinions which in turn facilitates responsible 
decision making by a democratic electorate. 

The right to freedom of speech and expression also includes the right to educate, 

64  ���For instance, R. Rajagopal v State of Tamil Nadu (1994), cited Article 8 of the European Convention on Human 
Rights, which dealt with right to privacy. Similarly, Secretary, Ministry of Information and Broadcasting, 
Government of India and Others v Cricket Association of Bengal and Others (1995) cited Article 10 for the 
proposition that freedom to receive and to communicate information and ideas without interference was an 
important facet of the freedom of expression.
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to inform and to entertain, and in turn be educated, informed and entertained. As a 
result, broadcasting and telecasting are within its coverage. Similarly, commercial 
speech, which includes right of a citizen to listen, read and receive such speech, 
has been held to be part of freedom of speech and expression. This is because 
the public at large stood benefitted from commercial information made available 
through such speech. The protection is available both to the speaker as well as the 
recipient of the speech. However, in Tata Press Ltd v MTNL (1995), commercial 
speech which was deceptive, unfair, misleading and untruthful, was held to receive 
no protection under Article 19(1)(a). 

Implicit also in the right to speech and expression is the right to silence and right 
to reply. Right to silence implies the freedom of not having to listen and not being 
forced to listen, as well as the freedom of not being forced to express an opinion. 
Right to reply, on the other hand, has been argued as emerging from the doctrine 
of fairness which requires both viewpoints to be placed before the readers (Life 
Insurance Corporation of India v Manubhai Shah (1992)). Similarly, right to fly 
the national flag freely with respect and dignity (Union of India v Naveen Jindal 
(2004)), and freedom of voting (as distinct from right to vote) (People’s Union of 
Civil liberties v Union of India (2003)), are considered as facets of the freedom of 
speech and expression. 

Within certain limits symbolic speech, such as picketing or demonstration are 
regarded as manifestation of one’s freedom of speech and expression. However, 
there is no fundamental right to resort to strike. Similarly, seditious, offensive, 
defamatory and obscene speech find no protection under the right to freedom of 
speech and expression.   

B. Rights holders 

The fundamental right of freedom of speech and expression in India is available 
only to citizens. This restriction is explicitly noted in the text of Article 19. 
Citizenship is, therefore, an essential pre-condition for the availability of this 
right. Consequently, foreigners and aliens on the territory of India enjoy no rights 
under this provision. Citizenship in India is governed by the provisions contained 
in Part II of the Constitution and Citizenship Act 1955. It is granted to natural 
persons only. Therefore, juristic persons cannot be bearers of freedom of speech 
and expression, in other words, entities such as registered companies and societies 
are not treated as citizens capable of being right holders under Article 19(1)(a). 
However, in Bennett Coleman and Co v Union of India (1972) it was observed 
that fundamental rights of citizens were not lost when they associated to form a 
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company. Accordingly, even in an action initiated by a company, a court was not 
prevented from giving relief to the printers, editors, or even shareholders for injury 
caused to them by violation of their fundamental right of speech and expression. 

The Constitution of India also guarantees freedom of speech and expression in 
the Parliament of India (Article 105) and Legislature of every State (Article 194). 
This privilege attaches to each House collectively, members thereof individually, 
and non-members of a House, who under the Constitution are entitled to speak 
and take part in the proceedings of a House or any of its committees (Articles 88 
and 105). This privilege is subject to the provisions of the Constitution and rules 
and standing orders regulating the procedure of Parliament and the legislature 
respectively. In P.V. Narasimha Rao v State (1998), it was noted that in case of 
a conflict between freedom of speech and expression under Article 19(1)(a) and 
the privilege of Parliament or a State Legislature under the noted provisions, the 
freedom of speech will give way to accommodate the legislative privilege. Further 
the freedom of speech available to legislators is wider in ambit as it is not subject 
to limitations contained under Article 19(2). It was further held that “The freedom 
of speech that is available to Members of Parliament under Article 105(1) is wider 
in amplitude than the right to freedom of speech and expression guaranteed under 
Article 19(1)(a) since the freedom of speech under Article 105(1) is not subject to 
the limitations contained in Article 19(2).”

C. Obligations 

The Constitution of India, Article 13 imposes upon the State a duty to not make 
a law which would infringe fundamental rights, including freedom of speech 
and expression. Article 13(2) reads – “The State shall not make any law which 
takes away or abridges the rights conferred by this Part and any law made in 
contravention of this clause shall, to the extent of the contravention, be void.” 
Article 13(3)(a) defines ‘law’ to include “any Ordinance, order, bye-law, rule, 
regulation, notification, custom or usage having in the territory of India the force 
of law.” On the strength of this provision, laws and executive action thereunder 
adversely affecting fundamental rights of the citizens would fall within the ambit 
of Article 13(2), enabling the judiciary, in relevant instances, to issue appropriate 
writs. Examples of law in India include a notification or an order under a statute; 
an administrative order; a custom or usage; bye laws of a municipal or statutory 
body; regulation made by a statutory corporation; bye-laws of a cooperative 
society; regulations validly made under statutory powers, to name a few.

While, a negative duty is cast upon the State to ensure that legislation and 
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administrative actions do not impinge upon the freedom of speech and expression, 
unless explicitly permitted under the Constitution, the Supreme Court of India 
has on various occasions outlined a positive duty imposed on the State to actively 
protect fundamental rights, including freedom of speech and expression, from 
interference by third parties. For instance, in relation to freedom to exhibit 
films, in Rangarajan v P. Jagjivan Ram (1989) it was observed “what good is 
the protection of freedom of expression if the State does not take care to protect 
it? If the film is unobjectionable and cannot constitutionally be restricted under 
Article 19(2), freedom of expression cannot be suppressed on account of threat of 
demonstration and processions or threats of violence. That would be tantamount 
to negation of the rule of law and a surrender to blackmail and intimidation. It 
is the duty of the State to protect the freedom of expression since it is a liberty 
guaranteed against the State. The State cannot plead its inability to handle the 
hostile audience problem. It is its obligatory duty to prevent it and protect the 
freedom of expression.” Similarly, in the context of right to broadcasting using 
electronic media, in Ministry of Information and Broadcasting, Govt of India v 
Cricket Assn of Bengal (1995), it was observed “Airwaves being public property, 
it is the duty of the State to see that airwaves are so utilised as to advance the free 
speech right of the citizens which is served by ensuring plurality and diversity of 
views, opinions and ideas. This is imperative in every democracy where freedom 
of speech is assured. The free speech right guaranteed to every citizen of this 
country does not encompass the right to use these airwaves at his choosing. 
Conceding such a right would be detrimental to the free speech rights of the body 
of citizens inasmuch as only the privileged few – powerful economic, commercial 
and political interests – would come to dominate the media. By manipulating the 
news, views and information, by indulging in misinformation and disinformation, 
to suit their commercial or other interests, they would be harming and not serving 
the principle of plurality and diversity of views, news, ideas and opinions.” 

Most fundamental rights are claimed against the State and its instrumentalities 
and not against private bodies. As a result, freedom of speech and expression 
is primarily available against the State. State is defined in Article 12 of the 
Constitution of India which reads “In this Part, unless the context otherwise 
requires, the State includes the Government and Parliament of India and the 
Government and the Legislature of each of the States and all local or other 
authorities within the territory of India or under the control of the Government of 
India.” In Pradeep Kumar Biswas v Indian Institute of Chemical Biology (2002) 
and Zee Telefilms Ltd v Union of India (2005), it was observed that the definition 
of a State was an inclusive definition, and a body would qualify as State under 
Article 12 where, in light of the cumulative facts, it was financially, functionally, 
and administratively dominated by or under the control of the Government. The 
control must be pervasive. Mere regulatory control over the body would not suffice.
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That said, the right to freedom of speech and expression may be infringed both 
by the State or by private actors. Article 19(2) outlines the power of the State to 
regulate through law the right to free speech and expression, but does not suggest 
that this right may be claimed only against the State or its functionaries. Under the 
Constitution of India there are seven specific provisions (Articles 15(2), 17, 23 24, 
25(2)(b), 28(3), and 29(2)) that engage with horizontal rights violation. It must 
however be noted that though the immediate violator of the right may be a private 
person, but if he has the backing of the law, the actual violator is the State. In 
relation to freedom of speech and expression, defamation provides a context within 
which this freedom has witnessed most horizontal application. In cases of such 
nature it is often seen in conflict with individual’s right to privacy, which though 
not expressly mentioned in the Constitution, has been declared by the Supreme 
Court of India in Justice Puttuswamy (Retd) v Union of India (2017) to be a 
fundamental right and an integral part of right to life guaranteed under Article 21. 

II. Legitimate restrictions

A. Model of restrictions

Fundamental rights in India, including freedom of speech and expression 
guaranteed under Article 19(1), are not absolute in nature. Each of the noted rights 
can be controlled, curtailed and regulated to some extent. The principle on which 
the power of the State to impose restrictions is based is that all individual rights 
are held subject to reasonable limitations and regulations as may be necessary or 
expedient for the protection of the rights of others, generally expressed as social 
interest. Rights and freedom of every person have to be accommodated with the 
equal claims of others to rights and freedom.

However, there is no explicit provision in the Constitution of India outlining a 
general restriction on all fundamental rights. Some rights such as the freedom of 
speech and expression, have been limited with express set of restrictions, while 
others, most notably Article 14,65 guaranteeing equality and equal protection of 
laws, though drafted in seemingly absolute terms, have been held to be subject to 
doctrines of reasonableness and non-arbitrariness. 

65  ���Article 14 “Equality before law - The State shall not deny to any person equality before the law or the equal 
protection of the laws within the territory of India.”
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Freedom of speech and expression in India is subject to reasonable restrictions.66 
The Constituent Assembly, charged with drafting of the Constitution of India, 
considered it appropriate to provide for suspension of rights under certain 
circumstances. This was done through the provision of specific provisos to each 
right. In this regard, it was observed in the Constituent Assembly “What the Draft 
Constitution has done is that instead of formulating fundamental rights in absolute 
terms and depending upon Supreme Court to come to the rescue of Parliament 
by inventing the doctrine of police power, it permits the State directly to impose 
limitations upon the fundamental rights. There is really no difference in the result. 
What one does directly the other does indirectly. In both cases, the fundamental 
rights are not absolute.”67 Grounds and purpose of regulation of freedom of speech 
and expression are identified in Clauses (2) of Article 19. 

Article 19(2) – “Nothing in sub-clause (a) of clause (1) shall affect the 
operation of any existing law, or prevent the State from making any law, 
in so far as such law imposes reasonable restrictions on the exercise of the 
right conferred by the said sub-clause in the interests of the sovereignty and 
integrity of India, the security of the State, friendly relations with foreign 
States, public order, decency or morality, or in relation to contempt of 
court, defamation or incitement to an offence.”

Thus, there are three crucial elements to restrictions on freedom of speech and 
expression under Article 19(2):

a. the proposed action must be sanctioned by law;
b. the restriction must be reasonable in nature; and
c. such restriction must be in furtherance of grounds noted in Article 19(2).

In addition to an explicit set of restrictions applicable to freedom of speech and 
expression, the Constitution of India, Article 358 provides for suspension of 
provisions of Article 19 (including freedom of speech and expression) during 
emergencies. Article 358 removes fetters created on legislative and executive 
powers imposed by Article 19. Validity of laws and executive actions inconsistent 
with Article 19 rights is not open to challenge either during the continuance of 
emergency or even after it. But the effect on the operation of Article 19 is not 
automatic or general. A law which is intended to curtail freedom of speech and 
expression guaranteed under Article 19 must contain a specific recital to the effect 
that such law is in relation to the proclamation of emergency and an executive 
action taken only under such a law is protected. In Bennett Coleman & Co v 

66  ���Restriction to freedom of speech and expression were unqualified in the original text of the Constitution. The term 
reasonable was inserted by the Constitution (First Amendment) Act 1951.

67  ���Constitution Assembly Debates, Vol VII, page 41.
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Union of India (1972), it was observed that as soon as the proclamation ceases to 
operate the legislative enactments passed and the executive action taken during the 
course of emergency become inoperative to the extent they conflict with the rights 
under Article 19, including freedom of speech and expression.

Exceptions to the right of speech and expression include sedition, offensive 
speech, obscenity, contempt of court and defamation. As a result, a range of laws 
and regulations thereunder carry provisions that may validly impact operation 
of freedom of speech and expression.68 Such laws are accorded constitutional 
protection as imposing reasonable restrictions under Article 19(2). The most 
pertinent of them are found under the Indian Penal Code, 1860, which outlines 
clear restrictions impacting freedom of speech and expression. For instance it 
criminalises actions (including by words, either spoken or written, or by signs 
or by visible representations or otherwise) that are seditious (Section 124A); 
promote enmity between different groups on grounds of religion, race, place of 
birth, residence, language, etc., or are prejudicial to maintenance of harmony 
(Sections 153A); makes imputation or assertions prejudicial to national integration 
(Section 153B); engage in sale or distribution or exhibition of obscene matter or 
the doing of obscene acts or singing of obscene songs or uttering obscene words, 
etc., in public places (Sections 292 to 294); engage in deliberate and malicious 
acts intended to outrage religious feelings of any class by insulting its religion or 
religious beliefs (Sections 295A); are defamatory in nature (Sections 499-502); 
or makes, publishes, circulates statements, rumour or report conducing mischief 
(Section 505). Similarly the Code of Criminal Procedure 1973, empowers the 
government to deal with a situation which may result in legitimate impingement 
upon freedom of speech and expression including issuance of a forfeiture order 
against any publication including book, painting, drawing, photograph, or other 
visible representation when it “appears to the State Government to contain any 
matter the publication of which is punishable under law (Section 95); preventive 
order to address urgent cases of nuisance or apprehended danger (Section 144), 
etc.”

As regards application of ordinary laws, including criminal laws, and their effect 
on the freedom of speech and expression, the Supreme Court of India in State 
of Uttar Pradesh v Lalai Singh Yadav (1976) observed “After all fundamental 
rights are fundamental in a free republic, except in times of national emergency, 
when rigorous restraints, constitutionally sanctioned, are clamped down. We are 

68  ���For instance, The Representation of People’s Act 1951 (Section 123); The Scheduled Castes and Scheduled Tribes 
(Prevention of Atrocities) Act 1989; The Information Technology Act 2000; The Protection of Civil Rights Act 
1955; The Religious Institutions (Prevention of Misuse) Act 1980; The Cable Television Networks (Regulation) 
Act, 1995; The National Security Act 1980; The Official Secrets Act 1923; The Cinematograph Act 1952; The 
Dramatic Performance Act 1876, The Customs Act 1962; The Post Office Act 1898; The Young Persons (Harmful 
Publications) Act 1956; and The Indecent Representation of Women (Prohibition) Act 1986. 
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dealing with the Criminal Procedure Code and Penal Code and these laws operate 
at all times. We have therefore to interpret the law in such a manner that liberties 
have plenary play, subject of course to the security needs of the nation, as set out 
in the Constitution and the laws.[…] The rule of human advance is free thought 
and expression but the survival of society enjoins reasonable curbs where public 
interest calls for it. The balance is struck by governmental wisdom overseen by 
judicial review. We speak not of emergency situations nor of constitutionally 
sanctified special prescriptions but of ordinary times and of ordinary laws.”

B. Content of restrictions

The Constitution of India outlines eight grounds for restriction of the freedom of 
speech and expression. Contents of these restrictions were the outcome of intense 
deliberations guided by needs of a nascent republic, challenges posed by partition, 
experiences of the colonial regime, workings of similar formulations under foreign 
Constitutions and a deep commitment to individual civil rights and liberties. In 
other words, the restrictions outlined under Article 19(2) are either conceived to 
secure national or societal interest. The resulting restrictions though exhaustive, 
were not water tight compartments and carried the possibility of overlap in their 
application. 

Article 19(2) uses the phase ‘in the interest of’ which legitimizes law penalizing 
activities including one that has a tendency to infringe one of the noted grounds 
of restriction. However, there must be a reasonable, rational, direct and proximate 
relation between the ground on which restriction is imposed and the act intended 
to be curtailed. Restrictions on freedom of speech and expression may be imposed 
on any of the following grounds:

a. Sovereignty and integrity of India – inclusion of this ground was to guard 
against the freedom of speech and expression being utilized to attack the 
territorial integrity and sovereignty of India. 

b. Security of the State – may be threatened by crimes of violence intended 
to overthrow the government, rebellion against the government, etc. All 
utterances intended or calculated to have the above effect can be restrained 
under this head. While serious and aggravated forms of public disorder 
can threaten the security of the State, not every public disorder could be 
regarded as doing so. (Romesh Thapar v State of Madras 1950)

c. Friendly relations with foreign States – the justification for its inclusion 
was to prevent malicious propaganda that may severely affect good 
relations with friendly States. 
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d. Public order – has been held to be synonymous with public safety and 
peace and signifies a state of tranquility which prevails amongst the 
members of a political society. It focuses on breaches of local significance 
rather than national upheavals such as revolution, civil strife, war, etc., 
affecting the security of the State. This would include not only punishing 
of utterances that are directly intended to incite disorder but also those that 
have the tendency to lead to disorder or reasonable apprehension thereof. 
However, the restriction must not be far-fetched, hypothetical or too 
remote in the chain of its relation with public order. (Supt Central Prison v 
Ram Manohar Lohia AIR 1960; Dr. Ram Manohar Lohia v State of Bihar 
(1966)). Various forms of subversive speech (hate speech, sedition, etc) 
have been regulated under this provision.

e. Decency or morality – decency has been understood as the lack of 
obscenity. Obscenity has remained a contentious notion as it illustrates the 
clash between the right of the individual to freely express his opinions and 
the duty of the State to safeguard morals. The justification for inclusion 
of this ground was that freedom of speech and expression could not 
be permitted to deprave and corrupt the society. It has been held that 
obscenity should be gauged with respect to contemporary community 
standards that reflect the sensibilities as well as the tolerance levels of 
an average reasonable person. (S Khushboo v Kanniammal (2010); 
Aveek Sarkar v State of West Bengal (2014)). The notion of morality is 
understood as constitutional morality.

f. Contempt of court – the freedom of speech and expression does not 
prevent courts from punishing for their contempt through spoken or 
printed words or any other expression calculated to have that effect. 
Articles 129 and 215 of the Constitution empower the Supreme Court 
and High Courts respectively to punish for their respective contempt. 
The expression contempt of court is defined in Contempt of Courts Act 
1971, and punishes both civil and criminal contempt. While genuine 
criticism made in good faith of judicial conduct or institution is essential 
to a free society, ones made in malice or bad faith or baseless allegation 
are prohibited as it impairs the administration of justice. Truth in public 
interest is a valid defence to contempt charges.69 

g. Defamation – defamatory matter exposes a person to hatred, ridicule or 
contempt. In India defamation is an offence under both civil and criminal 
laws. 

69  ���Section 13, Contempt of Courts Act 1971. Section 10 of the Act provides “Every High Court shall have and 
exercise the same jurisdiction, powers and authority, in accordance with the same procedure and practice, in 
respect of contempt of courts subordinate to it as it has and exercises in respect of contempt of itself: Provided 
that no High Court shall take cognizance of a contempt alleged to have been committed in respect of a court 
subordinate to it where such contempt is an offence punishable under the Indian Penal Code (45 of 1860).”
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h. Incitement to an offence – freedom to speech and expression does confer a 
license to incite people to commit an offence. Incitement and abetment of 
a crime are punishable. 

In India the presumption of constitutionality attaches to all legislation. However, 
on a prima facie case of violation being made out, the onus shifts to the State to 
show that the legislation is reasonable and within permissible limits articulated 
in Article 19(2). This is to be achieved through placement of sufficient materials 
justifying the restriction and its reasonability. The Supreme Court of India, in 
Bennett Coleman & Co. v Union of India (1972) and Maneka Gandhi v Union of 
India (1978) observed that while ascertaining whether a law violates Article 19(1)
(a), the ‘direct and inevitable effects’ test, also known as the doctrine of intended 
and real effects, has to be adopted. In other words, it must be assessed whether 
the direct and inevitable effect of the impugned action is to take away or abridge a 
fundamental right. This is because a legislative or administrative action may have 
a direct and inevitable effect on the freedom of speech and expression although 
its subject-matter may be different. The object of the legislation and pith and 
substance of the subject matter of the legislation are not relevant to the question of 
infringement of fundamental rights.

The Constitution does not define the term reasonable. In a catena of decisions, 
it has been held that “no abstract, standard or fixed principle can be laid down 
which may have universal application in all cases. Such consideration on the 
question of quality of reasonableness, therefore is expected to vary from case to 
case.” However, that said the Supreme Court of India in Chintaman Rao v State of 
Madhya Pradesh (1951) and Papnasam Labour Union v Madura Coats Ltd (1995) 
identified the following principles and guidelines that enter into consideration 
for ascertaining constitutionality of a statutory provision imposing restriction on 
fundamental rights guaranteed under Article 19(1), including freedom of speech 
and expression, when challenged on the ground of reasonableness of the restriction 
imposed by it:

a. In interpreting constitutional provisions, the Court should be alive to the 
felt need of the society and complex issues facing the people which the 
legislature intends to solve through effective legislation. It is therefore 
necessary to examine whether such restriction is meant to protect social 
welfare satisfying the need of prevailing social values.

b. In appreciating such problems and felt need of the society the judicial 
approach must necessarily be dynamic, pragmatic and elastic. 

c. The restriction must not be arbitrary or of an excessive nature so as to go 
beyond the felt need of the society and object sought to be achieved. 

d. There must be a direct and proximate nexus or a reasonable connection 
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between the restriction imposed and the object sought to be achieved. 
Reasonableness of a restriction has to be determined in an objective 
manner.

e. To ascertain reasonableness of restriction, the Court should examine 
whether the social control as envisaged in Article 19 is being given effect 
by the restriction imposed by the statute. 

f. The reasonableness of both the procedural and substantive aspects have 
to be tested.

g. A restriction imposed on the fundamental right guaranteed under Article 
19 must not be unbridled, excessive, or unreasonably discriminatory. 
Therefore, a restriction to be reasonable must also be consistent with 
Article 14 (Right to Equality before law) of the Constitution. 

Restrictions on freedom of speech and expression must be justified under the 
grounds provided for in Article 19(2). While the Constitution does not explicitly 
mention pre-censorship, prior restraints imposed in the context of films have been 
held to be valid under the Constitution. This can be done under the Cinematograph 
Act, 1952, which provides for a regime of prior restraints for films, operationalised 
through a Censor Board for sanctioning films for public exhibition. A film without 
a certificate from the Censor Board cannot be exhibited to the public. The Censor 
Board has the power to refuse to certify a film if it violates any of the restrictions 
on free speech contained in Article 19(2).70 The Central Government has the 
power to suspend a certificate granted by the Censor Board, and also where it 
thinks appropriate suspend a certificate granted by the Censor Board. Once a 
certificate for film has been granted by the Censor Board, a distributor, exhibitor 
or any person who has rights in the film cannot be prosecuted for obscenity. Prior 
restraint on movies has been held to be justifiable because, unlike other media, a 
movie is a powerful medium of communication having the capacity to profoundly 
impact the minds of the viewers and it is, therefore, essential to ensure that the 
message it conveys is not harmful to the society or even a section of the society (KA 
Abbas v Union of India (1971)). A high threshold is required to be met for pre-
censorship of films to happen. In this regard, the Supreme Court in Rangarajan v 
P. Jagjivan Ram (1989) observed that the “commitment to freedom of expression 
demands that it cannot be suppressed unless the situations created by allowing the 
freedom are pressing and the community interest is endangered. The anticipated 
danger should not be remote, conjectural or far-fetched. It should have proximate 
and direct nexus with the expression. The expression of thought should be 
intrinsically dangerous to the public interests.” Similarly, television,71 theatrical 
and other public performances may also be subject to prior restraints. 

70  ���Section 5B(1), Cinematograph Act, 1952.
71  ���Prior restraints may be imposed under the Cable Television Networks (Regulation) Act 1995. 
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However, as a matter of practice, prior restraints are not imposed on written press, 
except by the courts, often with regard to sub-judice matters. If, however, prior 
censorship is imposed it must be justified under Article 19(2) restrictions (Bennett 
Coleman and Co v UOI (1972)). As regards reporting by media on sub-judice 
matters the courts have applied doctrines of necessity and proportionality, and 
adopted the ‘real and substantial risk’ test. In Sahara India Real Estate v Securities 
and Exchange Board of India (2012), it was observed “The constitutional 
protection in Article 21 which protects the rights of the person for a fair trial 
is, in law, a valid restriction operating on the right to free speech under Article 
19(1)(a), by virtue of force of it being a constitutional provision. Given that the 
postponement orders curtail the freedom of expression of third parties, such 
orders have to be passed only in cases in which there is real and substantial risk 
of prejudice to fairness of the trial or to the proper administration of justice. 
However, such orders of postponement should be ordered for a limited duration 
and without disturbing the content of the publication. They should be passed only 
when necessary to prevent real and substantial risk to the fairness of the trial (court 
proceedings), if reasonable alternative methods or measures such as change of 
venue or postponement of trial will not prevent the said risk and when the salutary 
effects of such orders outweigh the deleterious effects to the free expression of 
those affected by the prior restraint. The order of postponement will only be 
appropriate in cases where the balancing test otherwise favours non-publication 
for a limited period.”

C. Standards of review

Various judgments of the Supreme Court of India have elaborated upon the nature, 
scope and importance of freedom of speech and expression both from the point of 
view of the liberty of the individual and from the point of view of democratic form 
of government. Some of the landmark cases elaborating on the balance drawn 
between individual liberty of speech and expression on the one hand and social 
interests on the other are briefly discussed below, while few others have been 
subject to a more detailed analysis in Annexure 3.

In State of Madras v VG Row (1952) the issue before the Court was whether a 
particular restriction imposed on the association to which the appellant belonged 
was reasonable and therefore in compliance with Article 19 requirements. This 
case was one of the earliest instances of articulation of an understanding of 
reasonableness in the context of restriction imposed on Article 19 rights. This was 
of crucial importance as the Constitution of India did not define the expression 
reasonable restrictions. The Court observed that in ascertaining reasonableness of 
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restrictions not only factors such as the duration and the extent of the restrictions, 
but also the circumstances under which and the manner in which their imposition 
had been authorised should be looked at. It was important in this context to bear 
in mind that the test of reasonableness, wherever prescribed, should be applied 
to each individual statute impugned, and no abstract standard or general pattern, 
of reasonableness could be laid down as applicable to all cases. As a result, the 
nature of the right alleged to have been infringed, the underlying purpose of the 
restrictions imposed, the extent and urgency of the evil sought to be remedied 
thereby, the disproportion of the imposition, and the prevailing conditions at the 
time, should be the consideration that should enter into the judicial verdict while 
ascertaining reasonableness of the restrictions. 

In Bennett Coleman v Union of India (1973) the import policy for Newsprint for 
1972-73, along with the Newsprint Control Order, 1962 issued under Section 
3, Essential Commodities Act 1955, which provided for – (1) bar on starting 
new newspaper or editions by common ownership unit, (2) rigid limitation of 
ten pages, (3) bar on interchangeability within common ownership unit, and (4) 
allowance of 20 percent page increase only to newspapers having below ten pages, 
was challenged on the ground that it imposed unreasonable restrictions on freedom 
of press. In opposing the petition, the respondents presented two-fold challenge 
arguing that the imposition concerned business aspect of newspapers and the 
freedom was available only to natural persons and not juristic entities. As a result, 
Article 19(1)(a) had no application in the present matter. The Court observed that 
even though freedom of the press was not explicitly mentioned as part of freedom 
of speech and expression, it was an essential part of the freedom guaranteed by 
Article 19(1)(a). To ascertain infringement, the test was whether the direct effect 
of the impugned action was to take away or abridge fundamental rights. It was 
the effect and not the purpose of the policy that was decisive. The requirement of 
directness attached to the effect and not to the subject matter of the impeached law 
or action. The action may have a direct effect on a fundamental right although its 
direct subject matter may be different. Accordingly, restrictions on aspects such 
as number of pages, a restraint on circulation, a restraint on advertisements, etc, 
would adversely affect the freedom of press. Therefore, freedom of speech and 
expression would include freedom of content and as well as circulation. As to the 
issue of availability of freedom of speech and expression in the present matter, it 
was held that the fact that companies were the petitioners did not prevent the Court 
from giving relief to the shareholders, editors, printers who had sought protection 
of their freedom of speech and expression. This was so because individual rights 
of freedom of speech and expression of editors, directors and shareholders were 
exercised through their newspapers. While, the shareholders, in turn, spoke 
through the editors of the newspapers. In other words, the rights of shareholders 
with regard to Article 19(1)(a) are projected and manifested by the newspapers 
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owned and controlled by the shareholders through the medium of a corporation. 
As a result, their rights under Article 19(1)(a) were equally and necessarily 
effected if rights of the company are affected. 

In S. Rangarajan v P. Jagjivan & Ors., (1989) the issue centered on the right of 
a producer to release a movie that criticized the State’s caste-based reservation 
policy that was prevalent in the educational institutions in India. Though the 
film was eventually granted certificate for exhibition by the Censor Board, some 
members of the Board criticized the film for treating the reservation policy of 
the Government in a highly biased and distorted fashion. As a result, it was felt 
that the screening of the film would create law and order problems. In fact, a few 
political parties had called for banning of the film and threatened agitation if it 
were released. The grant of certificate by the Board was challenged before the 
High Court, which revoked the certificate. In appeal before the Supreme Court, the 
Court observed that everyone had a fundamental right to form his own opinion on 
any issue of general concern. The freedom of expression meant the right to express 
one’s opinion by words of mouth, writing, printing, picture or in any other manner. 
It would thus include the freedom of communication and the right to propagate 
or publish opinion. A citizen could form and inform by any legitimate means 
such as newspaper, magazine or movie. But this right was subject to reasonable 
restrictions on grounds set out under Article 19(2) of the Constitution, which 
attempted to strike a proper balance between the liberty granted and specified 
social interests. But the two interests could not simply be balanced as if they were 
of equal weight. Commitment to freedom of expression demands that it cannot be 
suppressed unless the situations created by allowing the freedom were pressing 
and the community interest was endangered. The anticipated danger should not be 
remote, conjectural or far-fetched. It should have proximate and direct nexus with 
the expression. The expression of thought should be intrinsically dangerous to the 
public interest. 

However, there was a significant difference between a movie and other modes of 
communication. This was so, because movies motivated thought and action, and 
assured a high degree of attention and retention. It made its impact simultaneously 
arousing the visual and aural senses, which made ideas more effective. A movie 
had the unique capacity to disturb and arouse feelings. It had as much potential for 
evil as it had for good; potential to instill or cultivate violent or good behaviour. 
A movie therefore was a powerful means of communication, and as a result could 
not be allowed to function in a free market place like a newspaper, magazine or 
advertisement. Censorship by prior restraint was, therefore, not only desirable 
but also necessary. Further, the standard to be applied by the board or courts for 
judging the film was that of an ordinary man of common sense and prudence and 
not that of an out of the ordinary or hypersensitive man. The court in such appraisal 
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is not concerned with correctness of the view or its usefulness to the public at 
large. Instead the court queries as to whether such a view could be advocated in 
a film. To suggest that one should not be permitted to advocate that view militate 
against the principle of democracy. As a legitimate and constitutionally protected 
right under Article 19(1)(a), freedom of expression could be reasonably restricted 
only for the purposes outlined in Article 19(2). 

The issue under consideration in Ministry of Information and Broadcasting, Govt 
of India v Cricket Assn of Bengal (1995) concerned live-telecasting of a cricket 
match organised by the respondent, which claimed a right to telecast the same 
through a foreign agency. In that regard it had approached the petitioners seeking 
permission to uplink to a foreign satellite the signals created by its own cameras 
and earth station. The question presented before the Court was whether the 
permission to uplink a foreign satellite, signals created by the Cricket Association 
of Bengal/Board of Control for Cricket in India either by itself or through its 
agency could be refused except on the grounds stated under Article 19(2).

In responding to the issue, it was noted that organization of an event was an aspect 
of the fundamental right to speech and expression protected by Article 19(1)
(a). This was because, the freedom to receive and to communicate information 
and ideas without interference was an important facet of the freedom of free 
speech and expression. The right to communicate, included doing so through any 
available media of choice such as print or electronic such as advertisement, movie, 
article, speech etc. Further, the freedom of speech and expression also included 
the right of the telecaster (right to educate, to inform and to entertain) and right of 
the viewers (right to be educated, informed and entertained). The right to telecast 
sporting event would, therefore, also include the right to educate and inform the 
present and the prospective sportsmen interested in the particular game and also 
to inform and entertain the followers of the game. Hence, telecast of a sporting 
event had an element of freedom of free speech. However electronic media owing 
to its audio-visual appeal was unlike print or other media. Its ready accessibility, 
pervasive presence and enhanced reach exerted a greater impact on minds of 
viewers. Yet, the wider range of circulation of information or its greater impact 
could not be utilized as grounds for restricting the content of the right nor could 
it justify its denial. These characteristics may warrant a greater regulation over 
licensing and control, and vigilance on the content of the telecasted programmes. 
At the same time, this control could only be exercised within the framework of 
Article 19(2). Further, unlike the print media, electronic media utilized airwaves/
frequencies which were a public property and limited in supply. Therefore, they 
had to be utilized in the best interest of the society by the State. The right to use 
the airwaves and the content of the programmes therefore, needed regulation for 
balancing it as well as to prevent monopoly of information and views relayed, 
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which was a potential danger flowing from the concentration of the right to 
broadcast/telecast. That said, the element of public property and alleged scarcity of 
the frequencies could not form new grounds for imposition of restrictions.

In People’s Union of Civil Liberties v Union of India (2003), the genesis of 
the matter lay in two amendments that were introduced in the Representation 
of People’s Act 1951 (Sections 33A and B) by virtue of which a prospective 
candidate was obliged to disclose the information only as regard their criminal 
antecedents. These amendments had been made to undo the effect of an earlier 
decision of the Supreme Court of India in Union of India v Association for 
Democratic Reforms (2002) wherein extensive guidelines and directions had 
been issued as regards public disclosures (primarily concerning criminal record, 
assets and liabilities, and educational qualifications) to be made by prospective 
electoral candidates. The issue before the Court was whether the law so amended 
infringed right to information of voters, and as a result infringed freedom of 
speech and expression guaranteed under Article 19(1)(a). It was observed that 
the right to know the details about the contesting candidates should be regarded 
as a part of the freedom of expression guaranteed by Article 19(1)(a). It was 
through the ballot that the voter expressed his choice or preference for a candidate. 
Given the multifarious roles that elected representatives discharged, nothing was 
more important for sustenance of a democratic polity than the voter making an 
intelligent and rational choice of his or her representative. This, however, was 
possible only if essential information regarding the candidate was available to 
the voters. Additionally, availability of information about a prospective candidate 
would also enable the press to discharge its crucial role in a democracy. It will 
help the voter who is interested in seeking and receiving information about the 
candidate to form an informed opinion, and secondly, it will facilitate the press 
in imparting information on a matter of vital public concern. Therefore, the 
availability of proper and relevant information about the candidate fosters and 
promotes the freedom of speech and expression both from the point of view of 
imparting and receiving the information. The very objective of recognizing the 
right to information as part of the fundamental right under Article 19(1)(a) was to 
secure free and fair elections, and therefore, the right to secure information about 
a contesting candidate was an integral part of the fundamental right to speech 
and expression. With these observations the Court invalidated the amendment 
imposing a blanket ban (Section 33B) on dissemination of information other than 
that spelt out in the Representation of People’s Act 1951, on the ground that the 
noted provision infringed freedom of speech and expression.

Principles guiding the interpretation of Article 19 rights and restrictions thereon as 
a whole, apply in equal measure to freedom of speech and expression articulated 
in Article 19(1)(a). Therefore, as elaborated earlier, freedom of speech and 
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expression can be restricted provided three distinct and independent prerequisites 
are met:

a. the restrictions imposed must have the authority of law to support it. 
This freedom cannot be curtailed by executive orders or administrative 
instructions without the sanction of law. 

b. the law must fall within one or more heads of restrictions specified in 
Article 19(2). Restrictions cannot be imposed on omnibus grounds as 
‘interest of general public.’

c. the restriction must be reasonable. It must not be excessive or 
disproportionate. The procedure and manner of imposition of the 
restrictions must also be just, fair and reasonable.
 

Various standards enter into consideration in interpretation of freedom of speech 
and expression. These include doctrines of proximity, arbitrariness, vagueness, 
and proportionality, all of which are subsumed within the general standard of 
reasonableness. Principle of proximity requires the restriction to have a reasonable 
relation to the object of the legislation. Similarly, doctrine of proportionality 
embodies the following principles as were articulated by the Supreme Court 
(Justice KS Puttuswamy (Retd) v Union of India (2019), Anuradha Bhasin v 
Union of India (2020)):

a. determination of the goal of measures intended at imposing restrictions. 
Such goals must be legitimate

b. there must exist a rational connection between the measures, the 
situation in fact and object sought to be achieved

c. authorities must assess existence of any alternative mechanisms for the 
achievement of the noted goal, and select the least restrictive measure in 
the facts and circumstances of the particular matter

d. the measures and restriction imposed must be both appropriate and 
necessary to achieve the object and must not infringe rights to an extent 
greater than is necessary to fulfil the aim. This is ascertained both 
territorially and temporally, in terms of what is actually necessary to 
combat an emergent situation 

e. the restrictions must be supported by sufficient material and would be 
amenable to judicial review

Therefore, the doctrine of proportionality as applicable in the contexts of 
evaluation of restrictions on freedom of speech and expression, seeks a 
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rational nexus between the objects of the legislation and the means adopted 
to achieve them. It requires the notions of appropriateness, necessity and least 
restrictive measure be given consideration before imposition of restrictions. 
Additionally, restriction must be tailored in accordance with the territorial 
extent of the restriction, the state of emergency, nature of urgency, duration of 
such restrictive measure and the nature of such restriction. The courts however 
have cautioned against the excessive utility of the proportionality doctrine in 
the matters involving national security, sovereignty and integrity of the State.

In adjudicating matters pertaining to freedom of speech and expression 
the Supreme Court of India has often drawn inspiration from international 
human rights law. In Director General, Directorate General of Doordarshan 
v Anand Patwardhan (2006), it was observed that “The Constitution of India 
guarantees everyone the right to freedom of expression. India is also a party to 
the International Covenant on Civil and Political Rights and therefore bound 
to respect the right to freedom of expression guaranteed by Article 19 thereof, 
which states: (1). Everyone shall have the right to hold opinions without 
interference. (2). Everyone shall have the right to freedom of expression; this 
right shall include freedom to seek, receive and impart information and ideas 
of all kinds regardless of frontiers, either orally, in writing or in print, in form 
of art, or through any other media of his choice.” Thus, while international 
law does not operate within the domestic legal system without the support of a 
domestic legislation, international human rights instruments are often referred 
to in judicial adjudication for garnering a better and varied understanding of 
constitutional concepts and of the theory and practice of constitutionalism, 
especially with regards to interpretation of basic rights. 

III. Impact of the internet

A. Relevant laws and regulations

The Constitution of India does not explicitly mention right to access the internet. 
However, the freedom of speech and expression has been interpreted to be a 
right of creation, communication, and propagation, in other words, it includes 
the right to express one’s views and opinions on any issue through any available 
media including with the help of modern technology such as telephone, telegraph, 
radio, television, printing press, motion pictures, internet, etc. While the courts 
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in India, have not expressed an opinion on whether right to access the internet is 
a fundamental right, they have declared that the right to freedom of speech and 
expression under Article 19(1)(a) of the Constitution of India using the medium 
of internet is constitutionally protected. As exercising the freedom of speech 
and expression using the medium of internet is constitutionally protected under 
Article 19(1)(a), it is subject to reasonable restrictions on grounds identified under 
Article 19(2) namely in the interests of the sovereignty and integrity of India, the 
security of the State, friendly relations with foreign States, public order, decency 
or morality, or in relation to contempt of court, defamation or incitement to an 
offence.

The primary law, including procedural mechanism contemplated, for regulating 
internet in India is found under the Information Technology Act 2000 (IT Act). 
Under the IT Act the State has been vested with regulatory powers including 
blocking public access to any information through any computer resource. 

Section 69A. Power to issue directions for blocking for public access 
of any information through any computer resource–
“(1) Where the Central Government or any of its officers specially 
authorised by it in this behalf is satisfied that it is necessary or 
expedient so to do, in the interest of sovereignty and integrity of India, 
defence of India, security of the State, friendly relations with foreign 
States or public order or for preventing incitement to the commission 
of any cognizable offence relating to above, it may subject to the 
provisions of sub-section (2), for reasons to be recorded in writing, by 
order, direct any agency of the Government or intermediary to block for 
access by the public or cause to be blocked for access by the public any 
information generated, transmitted, received, stored or hosted in any 
computer resource. 
(2) The procedure and safeguards subject to which such blocking 
for access by the public may be carried out, shall be such as may be 
prescribed. 
(3) The intermediary who fails to comply with the direction issued 
under sub-section (1) shall be punished with an imprisonment for a 
term which may extend to seven years and also be liable to fine.”

Additionally, regulation of internet and content thereon, may happen under the 
Telegraph Act 1885 and Rules thereunder, namely, Temporary Suspension of 
Telecom Services (Public Emergency or Public Safety) Rules, 2017. Other laws 
such as the Indian Penal Code 1860, Code of Criminal Procedure 1973 and 
Copyright Act 1957 also contribute to the regulatory framework. 
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In India the right to be forgotten has not been formally recognised through a 
legislation. However, the Supreme Court in R. Rajagopal v State of Tamil Nadu 
(1994) had observed that “once a matter becomes a matter of public record, it 
becomes a legitimate subject for comment by press and media among others. 
A crucial exception to this rule is carved in the interest of decency as noted in 
Article 19(2). A female who is the victim of a sexual assault, kidnap, abduction 
or a like offence should not further be subjected to the indignity of her name 
and the incident being publicised in press/media”. Petitions praying for removal 
of personal information from online repositories or search engine results have 
been filed before various high courts, with at least one High Court ordering such 
removal ({Name Redacted} v The Registrar General, High Court of Karnataka, 
2017). The issue, however, is yet to be conclusively determined by the Supreme 
Court of India. 

In India, the Information Technology Act 2000 (as amended in 2008) read with 
Information Technology (Intermediaries Guidelines Rules), 2011 introduced a safe 
harbour regime, and specified certain due diligence criteria that intermediaries 
were to observe in order to qualify for immunity. In addition to the IT Act, 
intermediaries are subject to regulation under other laws including Copyright Act 
1957 which institutes a notice and takedown regime for intermediaries. Sector 
specific regulation such as data localisation requirements as per rules issued by the 
Reserve Bank of India also regulate working of internet intermediaries. Conditions 
may also be imposed under license granted to telecom and internet service 
providers.

The most relevant provision concerning intermediary liability in India is outlined 
in Section 79 of the Information Technology Act 2000. 

Section 2(1)(w), ITA, 2000 reads:
“Intermediary, with respect to any particular electronic records, means 
any person who on behalf of another person receives, stores or transmits 
that record or provides any service with respect to that record and 
includes telecom service providers, network service providers, Internet 
service providers, web-hosting service providers, search engines, online 
payment sites, online-auction sites, online-market places and cyber cafes.

Section 79 Exemption from liability of intermediary in certain cases.–
(1) Notwithstanding anything contained in any law for the time being in 
force but subject to the provisions of sub-sections (2) and (3), an interme-
diary shall not be liable for any third-party information, data, or commu-
nication link made available or hosted by him. 
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(2) The provisions of sub-section (1) shall apply if– 
(a) the function of the intermediary is limited to providing 
access to a communication system over which information made 
available by third parties is transmitted or temporarily stored or 
hosted; or 
(b) the intermediary does not– 

(i) initiate the transmission, 
(ii) select the receiver of the transmission, and 
(iii)    select or modify the information contained in the 

transmission; 
(c) the intermediary observes due diligence while discharging 
his duties under this Act and also observes such other guidelines 
as the Central Government may prescribe in this behalf. 

(3) The provisions of sub-section (1) shall not apply if– 
(a) the intermediary has conspired or abetted or aided or induced, 
whether by threats or promise or otherwise in the commission of 
the unlawful act; 
(b) upon receiving actual knowledge, or on being notified by the 
appropriate Government or its agency that any information, data 
or communication link residing in or connected to a computer 
resource controlled by the intermediary is being used to commit 
the unlawful act, the intermediary fails to expeditiously remove 
or disable access to that material on that resource without 
vitiating the evidence in any manner. 

Explanation.–For the purposes of this section, the expression ‘third party 
information’ means any information dealt with by an intermediary in his 
capacity as an intermediary.”

Intermediaries are further required to adhere to additional requirements as 
provided by the Information Technology (Intermediaries Guidelines) Rules 
2011 to avail of the safe harbour protection. Among others, these include 
provisions concerning assistance to government agencies for law enforcement, 
notice and takedown process, due diligence, etc. A particular concern involved 
the actual knowledge requirement under Section 79(3)(b). Since the section 
contemplated within its ambit receipt of information from a private source, 
it would have forced the intermediaries to devote extraordinary resources to 
identify legitimate requests. Clarifying the scope of liability under this head, 
it was held that the requirement of ‘actual knowledge’ for an intermediary 
under Section 79(3)(b) of the Information Technology Act 2000 and Rule 3(4) 
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Information Technology Intermediary Guidelines Rules 2011 was to be read to 
mean either an intimation in the form of a court order or on being notified by 
the government. Further such requests were required to be in connection with 
restrictions noted in Article 19(2) (Shreya Singhal v Union of India, (2015)).

In addition to the above, provisions of Copyright Act, 1957, 52(1)(b) and 
(c) provide limited and conditional protection to intermediaries for transient 
or incidental storage of copyrighted works. However, Indian courts have 
recognised a higher responsibility of intermediaries to take down content that 
infringes intellectual property rights. The actual knowledge requirement in 
cases of intellectual property has been read as specific knowledge requirement 
i.e. in instances where particular knowledge of infringing work is brought to 
the notice of intermediaries by intellectual property owners, they are liable to 
take it down. This specific knowledge may be received from the content owner 
without the necessity of a court order.72  

B. Judicial interpretation

Regulation of the internet, access to content thereon, and intermediaries have 
been agitated before the courts in India. An early case in this regard concerned 
interpretation of Section 66A of the Information Technology Act, which prescribed 
punishment for sending offensive messages by means of a computer resource or a 
communication device. 

66A. Punishment for sending offensive messages through communication 
service, etc.–
“Any person who sends, by means of a computer resource or a 
communication device–

(a) any information that is grossly offensive or has menacing 
character; or
(b) any information which he knows to be false, but for 
the purpose of causing annoyance, inconvenience, danger, 
obstruction, insult, injury, criminal intimidation, enmity, hatred 
or ill will, persistently by making use of such computer resource 
or a communication device;
(c) any electronic mail or electronic mail message for the 
purpose of causing annoyance or inconvenience or to deceive 

72  ���Myspace v Super Cassettes Industries Ltd 236 (2017) DLT 478.
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or to mislead the addressee or recipient about the origin of such 
messages, shall be punishable with imprisonment for a term 
which may extend to three years and with fine.
Explanation.–For the purposes of this section, terms ‘electronic 
mail’ and ‘electronic mail message’ means a message or 
information created or transmitted or received on a computer, 
computer system, computer resource or communication device 
including attachments in text, image, audio, video and any other 
electronic record, which may be transmitted with the message.”

In Shreya Singhal v Union of India (2015) this section was held to be unconstitutional 
as it: 

a. arbitrarily, excessively and disproportionately invaded the right of free 
speech and upset the balance between such right and the reasonable 
restrictions that may be imposed on such right; and

b. was suspect for reason of overbreadth. In other words, the impugned 
law ran the danger of curbing speech that was protected and innocent 
in nature and was therefore liable to be used in such a way as to have a 
chilling effect on free speech. 

The issue of right to access the internet as a fundamental right was considered 
by the Supreme Court of India in Anuradha Bhasin v Union of India (2020), 
which among other concerned suspension of internet and telecom services in 
the State of Jammu and Kashmir in India. The suspension was imposed under 
the Telegraph Act, 1885 and Temporary Suspension of Telecom Services (Public 
Emergency or Public Safety) Rules, 2017. The restriction was challenged on 
the ground that the action of the authorities infringed freedom of speech and 
expression in particular freedom of press, and right to information. While 
acknowledging that expression through the internet had gained contemporary 
relevance and was one of the major means of information diffusion, the Court 
held freedom of speech and expression through the medium of the internet 
was an integral part of Article 19(1)(a) and accordingly, any restrictions on the 
same was required to be in accordance with Article 19(2) of the Constitution. 
Therefore, principles and guidelines, including proportionality, that guide 
the operation of Article 19(1)(a) and 19(2) would apply in equal measure in 
instance of exercise of freedom of speech and expression through the medium 
of the internet. Such compliance was subject to judicial review. 

As is evident from the above, the content of the right under Article 19(1)(a) 
remains the same whatever the means of communication including internet 
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communication. Therefore, jurisprudence of Article 19(1)(a) and grounds of 
restrictions thereon apply in equal measure for internet communication. That 
said, regulation of the internet and its implication on the freedom of speech 
and expression is an evolving area, and extent of regulation in many instances 
such as traceability (tracing the originator of information on their platforms) 
and implication on privacy, a fundamental right; proactive filtering of content 
(involving scrutinization of user generated content and determining its legality) 
using algorithms based on artificial intelligence; automated social media 
content analysis; local office/incorporation requirements for all intermediaries; 
digital content on Over-the-Top media platform; etc., are currently either under 
consideration for legislation or pending adjudication. 
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Case 1

Identification

a) India, b) Supreme Court of India, c) 21 January 1960, d) Criminal Appeal No. 
76 of 1956, e) Criminal Appeal, f) The Superintendent, Central Prison, Fatehgarh 
v Ram Manohar Lohia

Headnote 

The case concerned understanding of one of the grounds on which restriction on 
freedom of speech and expression may be imposed, namely that of public order. 
It was held that ‘public order’ was synonymous with public peace, safety and 
tranquillity. Further, fundamental rights could not be controlled on hypothetical 
and imaginary considerations. As a result, limitations imposed in the interests of 
public order to be a reasonable restriction, had to be one which had a proximate 
connection or nexus with public order, but not one that was far-fetched, 
hypothetical or too remote in the chain of its relation with the public order. Unless 
there was a proximate connection between the instigation and the public order, the 
restriction, was neither reasonable nor in the interest of public order.

Summary

The State of Uttar Pradesh had enhanced the irrigation rates for water supplied 
from canals to cultivators. The petitioner was the General Secretary of the 
Socialist Party of India which had resolved to start an agitation against the said 
enhancement arguing that it placed an unbearable burden upon the cultivators. 
Pursuant to the policy of his party, the respondent visited Farrukhabad and 
addressed two public meetings wherein he made speeches instigating the audience 
not to pay enhanced irrigation rates to the Government. He was arrested and 
remanded to custody. The respondent filed a petition before the High Court for 
a writ of habeas corpus on the ground, among others, that U. P. Special Powers 
Act 1932 (under which he was arrested) was void under the Constitution. Among 
the matters considered were “(i) Was the provision of section 3 of the U. P. 
Special Powers Act of 1932 making it penal for a person by spoken words to 
instigate class of persons not to pay dues recoverable as arrears of land revenue, 
inconsistent with Article 19(1)(a) of the Constitution? and (ii) if so, was it in the 
interests of public order?” The High Court in the first instance found that the noted 
provision was inconsistent with freedom of speech and expression articulated 
under Article 19(1)(a), and restrictions imposed thereunder were not in the interest 
of public order. 
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In appeal before the Supreme Court of India it was argued by the appellant that 
the avowed object of section 3 of the Act was to prevent persons from instigating 
others to break the laws imposing a liability upon a person or class of persons 
to pay taxes and other dues to the State, any authority or to any land-owner. The 
impugned provision was enacted in the interests of public order and therefore 
it was protected by Article 19(2) of the Constitution of India, which permitted 
imposition of reasonable restrictions on freedom of speech and expression for the 
maintenance of public order.

“Section 3: Whoever, by word, either spoken or written, or by signs 
or by visible representations, or otherwise, instigates, expressly or by 
implication, any person or class of persons not to pay or to defer payment 
of any liability, and whoever does any act, with intent or knowing it to 
be likely that any words, signs or visible representations containing such 
instigation shall thereby be communicated directly or indirectly to any 
person or class of persons, in any manner whatsoever, shall be punishable 
with imprisonment which may extend to six months, or with fine, 
extending to Rs. 250, or with both.”

Analyzing the provision the Court observed that the section cast a wide net to 
catch in a variety of acts of instigation ranging from friendly advice to a systematic 
propaganda not to pay or to defer payment of liability to Government, any 
authority or to any person to whom rent is payable in respect of agricultural land. 
It observed “In its wide amplitude the section takes in the innocent and the guilty 
persons, bona fide and mala fide advice, individuals and class, abstention from 
payment and deferment of payment, expressed or implied instigation, indirect 
or direct instigation, liability due not only to Government but to any authority or 
landholder. In short, no person, whether legal adviser or a friend or a well-wisher 
of a person instigated can escape the tentacles of this section, though in fact the 
rent due has been collected through coercive process or otherwise.” As a result, the 
provision was suspect of overbreadth. 

The Court further observed that it was self-evident and commonplace that freedom 
of speech was one of the bulwarks of a democratic form of Government. It was 
equally obvious that freedom of speech could only thrive in an orderly society. 
Article 19(2) did not affect the operation of any existing law or prevent the State 
from making any law in so far as such law imposed reasonable restrictions on the 
exercise of the right of freedom of speech in the interest of public order, among 
others. However, the expression ‘public order’ had a very wide connotation. 
Order was the basic need in any organized society and implied the orderly state 
of society or community in which citizens could peacefully pursue their normal 
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activities of life. Explaining the concept of public order, the Court observed “But 
in India under Article 19(2) this wide concept of public order is split up under 
different heads. It enables the imposition of reasonable restrictions on the exercise 
of the right to freedom of speech and expression in the interests of the security of 
the State, friendly relations with foreign States, public order, decency or morality, 
or in relation to contempt of court, defamation or incitement to an offence. All the 
grounds mentioned therein can be brought under the general head public order 
in its most comprehensive sense. But the juxtaposition of the different grounds 
indicates that, though sometimes they tend to overlap, they must be ordinarily 
intended to exclude each other. Public order is therefore something which is 
demarcated from the others. In that limited sense, particularly in view of, the 
history of the amendment, it can be postulated that public order is synonymous 
with public peace, safety and tranquillity.” It is a concept that has a wider 
connotation than law-and-order. 

The test therefore was “(1) Public order is synonymous with public safety and 
tranquillity, it is the absence of disorder involving breaches of local significance 
in contradistinction to national upheavals, such as revolution, civil strife, war, 
affecting the security of the State; (2) there must be proximate and reasonable 
nexus between the speech and the public order” In other words, the limitation 
imposed in the interests of public order to be a reasonable restriction, should be 
one which has a proximate connection or nexus with public order, but not one 
which was far-fetched, hypothetical or problematical or too remote in the chain 
of its relation with the public order. In the present matter, the Court found that 
even innocuous speeches were prohibited by threat of punishment. There was no 
proximate or even foreseeable connection between such instigation and the public 
order sought to be protected under this section. As a result, section 3 was held to 
be void for infringing Article 19(1)(a) of the Constitution of India.

Case 2

Identification

a) India, b) Supreme Court of India, c) 7 October 1994, d) Writ Petition (Civil) 
422 of 1994, e) Writ Petition, f) R. Rajagopal v State of Tamil Nadu

Headnotes

Freedom of press is an integral part of freedom of speech and expression. As a 
result, it is subject to restrictions imposed on grounds noted under Article 19(2) 
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including defamation. The ground of defamation encompasses a tension between 
two fundamental rights, right to privacy and freedom of speech and expression. 
Both operate to restrict each other, and laws imposing restriction on freedom of 
speech and expression in an attempt to balance the two are legitimate. However, 
right to privacy, and therefore claims of defamation, cannot be utilised to request 
prior censorship. Further, public officials cannot seek restriction with respect to 
their acts and conduct relevant to the discharge of their official duties, unless it is 
shown that the publication was made by the defendant with reckless disregard for 
truth.  

Summary

The matter raised the question concerning the freedom of press vis-a-vis the right 
to privacy of the citizens, in particular parameters of the right of the press to 
criticise and comment on the acts and conduct of public officials. The petitioners 
were editor, associate editor and printer of Tamil weekly magazine Nakkheeran, 
published from Madras. The writ petition filed under Article 32 of the Constitution 
of India prayed for restraining of State of Tamil Nadu, its departments and 
officials, from interfering with the publication of the autobiography of a death row 
prisoner, Auto Shankar, in their magazine. Auto Shankar wrote his autobiography 
while confined in Chenglepat sub-jail during the year 1991. The autobiography 
was handed over by him to his wife, with the knowledge and approval of the jail 
authorities, for being delivered to his advocate. The prisoner had requested that 
his autobiography be published in the petitioners' magazine through several letters 
written to his advocate and the first petitioner. The autobiography set out the close 
nexus between the prisoner and several senior officers of the State administration. 
The petitioners agreed to publish it in three parts. Two parts had already been 
published, however prior to the publication of the third part, communication was 
received from the Director General of Prisons directing the petitioners to desist 
from the publishing the third part, on account of the contents of publication being 
false, derogatory and scurrilous. 

The respondents disputed both the authenticity as well as the authority to publish 
the said autobiography. They denied the contents of the autobiography, noting that 
the prisoner had himself denied writing of any such book or executed a power of 
attorney in favour of his advocate in connection with the publication of the book. 
Therefore, there was genuine doubt as to the authorship of the work that was being 
published. Further, if a prisoner had to execute a power of attorney in favour of 
another, it had to be done in the presence of the prison officials as required by the 
prison rules. As this had not been done, the book had been written by an imposter, 
and actions of the magazine were nothing more than an attempt to blackmail and 
tarnish the image of persons holding responsible positions in public institutions. 
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A letter in this regard had also been written by the Inspector General of Prisons to 
the petitioners. 

In the first instance the petitioner had approached the Court claiming that they had 
reasons to believe that the police authorities may swoop down upon their printing 
press, seize the issues of the magazine besides damaging the press and their 
properties, with a view to terrorise them. According to them this had happened in 
the past when the petitioners' press was raided and substantial damage was done 
to their press, properties and personnel. Therefore, the current writ petition was 
filed to safeguard the rights of the petitioners and seek protection of freedom of 
press guaranteed by Article 19(1)(a), which entitled the petitioners to publish the 
said autobiography. It was further argued that death row convict also had right to 
have his life story published and that he could not be prevented from doing so. 
The petitioners further alleged that the said prisoner had been subjected to adverse 
police tactics to pressurize him into writing letters denying the authorization to the 
petitioners to publish his life story.

Based on the pleading the following issues were identified (1) Whether a citizen 
could prevent another person from writing his life story or biography? Does 
such unauthorised writing infringe the citizen's right to privacy? Whether the 
freedom of press guaranteed by Article 19(1)(a) entitles the press to publish such 
unauthorised account of a citizen's life and activities and if so to what extent and 
in what circumstances? What are the remedies open to a citizen of this country 
in case of infringement of his right to privacy and further in case such writing 
amounts to defamation? (2)(a) Whether the Government can maintain an action 
for its defamation? (b)Whether the Government has any legal authority to impose 
prior restraint on the press to prevent publication of material defamatory of its 
officials? and (c)Whether the public officials, who apprehend that they or their 
colleagues may be defamed, can impose a prior restraint upon the press to prevent 
such publication? (3) Whether the prison officials can prevent the publication of 
the life story of a prisoner on the ground that the prisoner being incarcerated and 
thus not being in a position to adopt legal remedies to protect his rights, they are 
entitled to act on his behalf? 

In articulating its understanding of the freedom of speech and expression and its 
impact on the right to privacy, the Court observed that while the freedom of press 
was guaranteed under Article 19(1)(a) it was subject to reasonable restrictions 
on grounds of infringement of privacy. Laws in India provided for both civil and 
criminal defamation. Therefore, what was required was proper balancing of the 
freedom of press and laws protecting privacy consistent with the democratic way 
of life ordained by the Constitution.
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Individuals had a fundamental right to privacy which was implicit in the right to 
life and liberty, in other words, it implied a right to be left alone. Yet operation 
of this right was curtailed by freedom of press. The Court observed “A citizen 
had a right to safeguard the privacy of his own, his family, marriage, procreation, 
motherhood, child-bearing and education among other matters. None can publish 
anything concerning the above matters without his consent whether truthful or 
otherwise and whether laudatory or critical. If he does so, he would be violating 
the right to privacy of the person concerned and would be liable in an action 
for damages. Position may, however, be different, if a person voluntarily thrusts 
himself into controversy or voluntarily invites or raises a controversy. Further, 
any publication becomes unobjectionable if such publication is based upon public 
records including court records. Once a matter becomes a matter of public record, 
it becomes a legitimate subject for comment by press and media among others. 
A crucial exception to this rule is carved in the interest of decency as noted in 
Article 19(2). A female who is the victim of a sexual assault, kidnap, abduction or 
a like offence should not further be subjected to the indignity of her name and the 
incident being publicised in press/media.”

The decision of the US Supreme Court in New York Times v Sullivan, was cited 
with approval for its observation that “A rule compelling the critic of official 
conduct to guarantee the truth of all his factual assertions – and to do so on pain 
of libel judgments virtually unlimited in amount – leads to... self-censorship. 
Allowance of the defense of truth, with the burden of proving it on the defendant, 
does not mean that only false speech will be deterred. Even courts accepting this 
defense as an adequate safeguard have recognized the difficulties of adducing 
legal proofs that the alleged libel was true in all its factual particulars.... Under 
such a rule, would-be critics of official conduct may be deterred from voicing 
their criticism, even though it is believed to be true and even though it is in fact 
true, because of doubt whether it can be proved in court or fear of the expense 
of having to do so. They tend to make only statements which steer far wider of 
the unlawful zone. The rule thus dampens the vigour and limits the variety of 
public debate. It is inconsistent with the First and Fourteenth Amendments. The 
constitutional guarantees require, we think, a federal rule that prohibits a public 
official from recovering damages for a defamatory falsehood relating to his official 
conduct unless he proves that the statement was made with actual malice that is, 
with knowledge that it was false or with reckless disregard of whether it was false 
or not.”

This principle was held to be “applicable to public figures as well. This is for 
the reason that public figures like public officials often play an influential role 
in ordering society. It has been held that as a class the public figures have, as the 
public officials have, access to mass media communication both to influence the 
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policy and to counter criticism of their views and activities. On this basis, it has 
been held that the citizen has a legitimate and substantial interest in the conduct 
of such persons and that the freedom of press extends to engaging in uninhibited 
debate about the involvement of public figures in public issues and events.” 

As regard prior censorship the Court observed that the State had no authority in 
law to impose a prior restraint upon publication of material that was defamatory 
of the State or of the officials. Since there was no law enabling prior restraint 
by the State, the remedy for public officials/public figures, arose only after the 
publication. The Court further observed that “it is obvious, right to privacy, or for 
that matter, the remedy of action for damages is simply not available with respect 
to their acts and conduct relevant to the discharge of their official duties. This is so 
even where the publication is based upon facts and statements which are not true, 
unless the official establishes that the publication was made (by the defendant) 
with reckless disregard for truth. In such a case, it would be enough for the 
defendant (member of the press or media) to prove that he acted after a reasonable 
verification of the facts; it is not necessary for him to prove that what he has 
written is true. Of course, where the publication is proved to be false and actuated 
by malice or personal animosity, the defendant would have no defence and would 
be liable for damages.” This rule, however, does not apply to the judiciary, which 
is protected by the power to punish for contempt of court, and Parliament and 
legislatures as their privileges are protected by Articles 105 and 194 respectively 
of the Constitution of India.

Case 3

Identification

a) India, b) Supreme Court of India, c) 3 February 2014, d) Crl.A. No.-902 of 
2004, e) Criminal Appeal, f) Aveek Sarkar v State of West Bengal

Headnotes 

An understanding of what amounts to obscene is crucial as freedom of speech 
and expression guaranteed under Article 19(1)(a) is subject to reasonable 
restriction on the ground of decency and morality, which permits restricting 
obscene expression. The ground of obscenity is of extreme relevance as it requires 
balancing of individual rights with permissible social behaviour. Its determination 
also establishes limits of public discussion. In India for long the Hicklin test 
had been applied as the test for obscenity. This case abandons the test, in favour 
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of contemporary community standards test, which enquired whether a piece of 
work, taken as a whole, appeals to the prurient interest. In other words, while 
judging as to whether a particular material is obscene, regard must be had to the 
contemporary mores and national standards and not the standard of a group of 
susceptible or sensitive persons.

Summary

The matter pertained to an article carried by two publications (Anandabazar 
Patrika, a newspaper, and Sports World, a sports magazine), which had appeared in 
a German magazine, Stern, with worldwide circulation. The article carried pictures 
and interview of Boris Becker, renowned tennis player, with his fiancée Barbara 
Feltus. It depicted Boris Becker as a strident protester of the practice of ‘Apartheid.’ 
Further, it was stated that the purpose of the photograph was to signify that love 
champions over hatred. Sports World reproduced the article with the caption 
“Posing nude, dropping out of tournaments, battling racism in Germany. Boris 
Becker explains his recent approach to life – Boris Becker Unmasked.”

A complaint was filed under Section 292 of the Indian Penal Code 1860, read 
with Section 4 of the Indecent Representation of Women (Prohibition) Act 1986 
against the appellants, who were the editor, publisher and printer of the newspaper 
as well as against the editor of the Sports World magazine, alleging the publication 
as obscene with the likelihood of causing moral degradation and encouraging the 
people to commit sexual offences. Based on the petition the courts of first instance 
commenced proceedings, which the High Courts refused to quash.

Indian Penal Code 1860, Section 292. Sale, etc., of obscene books, 
etc – “[(1) For the purposes of sub-section (2), a book, pamphlet, paper, 
writing, drawing, painting representation, figure or any other object, 
shall be deemed to be obscene if it is lascivious or appeals to the prurient 
interest or if its effect, or (where it comprises two or more distinct 
items) the effect of any one of its items, is, if taken as a whole, such as 
to tend to deprave and corrupt persons who are likely, having regard to 
all relevant circumstances, to read, see or hear the matter contained or 
embodied in it.]

Indecent Representation of Women (Prohibition) Act 1986, Section 
4. Prohibition of publication or sending by post of books, pamphlets, 
etc., containing indecent representation of women.—No person shall 
produce or cause to be produced, sell, let to hire, distribute, circulate or 
send by post any book, pamphlet, paper, slide, film, writing, drawing, 
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painting, photograph, representation or figure which contains indecent 
representation of women in any form.”

The matter reached the Supreme Court in appeal, where the petitioner submitted 
that the publication including the photograph taken as a whole and in the 
background of facts and circumstances, could not be considered per se ‘obscene.’ 
It was argued that that obscenity had to be judged in the context of contemporary 
social mores, current socio-moral attitude of the community and the prevalent 
norms of acceptability/susceptibility of the community, in relation to matters in 
issue. 

The issue before the Court therefore concerned the test of obscenity. This was of 
particular importance as obscenity was an exception to freedom of speech and 
expression and provided legitimate basis for its restriction. The test of obscenity 
in India, till the present matter, had been the Hicklin test, as propounded in Regina 
v Hicklin (1868 L.R. 2. Q.B), which had held that “The test of obscenity is 
whether the tendency of the matter charged as obscenity is to deprave and corrupt 
those whose minds are open to such immoral influences and into whose hands a 
publication of this sort may fall.”

In the present matter, however, the Hicklin test was doubted, for it prescribed an 
evaluation of the publication for obscenity based on isolated passages of a work 
including the picture considered out of context and judged by their apparent 
influence on most susceptible readers, such as children or weak-minded adults. 
Instead the Court adopted the contemporary community standard test which 
included the context and background test of obscenity. The Court observed “We 
have, therefore, to apply the community standard test rather than the Hicklin 
test to determine what is obscenity. A bare reading of Sub-section (1) of Section 
292, makes clear that a picture or article shall be deemed to be obscene (i) if it 
is lascivious; (ii) it appeals to the prurient interest, and (iii) it tends to deprave 
and corrupt persons who are likely to read, see or hear the matter, alleged to be 
obscene. Only those materials which have a tendency of exciting lustful thoughts 
can be held to be obscene, but the obscenity has to be judged from the point of 
view of an average person, by applying contemporary community standards.” The 
contemporary community standards reflect the sensibilities as well as the tolerance 
levels of an average reasonable person. The commitment to freedom of expression 
demands that it cannot be suppressed, unless the situations created by allowing 
the freedom are pressing and the community interest is endangered. Therefore, 
the so-called objectionable material has to be considered in the context of the 
message that the material was seeking to transmit. Evaluating the bare bodied 
picture of Boris Becker with her fiancée, the Court observed, that the photograph 
had no tendency to deprave or corrupt the minds of people in whose hands the 
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magazine Sports World or the newspaper Anandabazar Patrika fell. Further, the 
context of the picture and the message it intended to convey to the public, as was 
clear from the cover story, concerned racism and racial discrimination prevalent in 
Germany. The clear message in the words of Boris Becker was that he wanted the 
photograph to convey that the colour of skin matters little. 

The approach thus adopted was to appreciate the photograph and the article in the 
light of the message it wanted to convey, that was to eradicate the evil of racism 
and apartheid in the society. When viewed in that angle, the Court concluded that 
the picture or the article which was reproduced by Sports World and Anandabazar 
Patrika could not be considered as objectionable so as to initiate proceedings 
under Section 292 Indian Penal Code 1860 or under Section 4 of the Indecent 
Representation of Women (Prohibition) Act, 1986. 

Case 4

Identification

a) India, b) Supreme Court of India, c) 24 March 2015, d) Writ Petition (Criminal) 
No. 167/2012, e) Writ Petition, f) Shreya Singhal v Union of India

Headnotes

A range of provisions including, Section 66A, of the Information Technology 
Act was challenged on grounds that it imposed arbitrary, excessive and 
disproportionate restrictions on the exercise of freedom of speech and expression 
through the medium of the internet. Additionally, Section 79 was assailed to 
the extent that it created the possibility of unchecked invisible censorship by 
the intermediary. It was held that the content of the right under Article 19(1)
(a) remained the same whatever the means of communication including internet 
communication and wider range of circulation over the internet could not be a 
ground for restricting the content of the right under Article 19(1)(a) nor justify 
its denial. Section 66A was held to be unconstitutional as not only were the 
expressions used in Section 66A expressions of inexactitude but they were also 
overbroad and as a result violated a well settled principle that restrictions on the 
freedom of speech and expression must be couched in the narrowest possible 
terms. In its current shape the provision took within its sweep protected speech 
and speech that was innocent in nature and was liable therefore to be used in such 
a way as to have a chilling effect on free speech. 
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Summary

Constitutionality of various provisions including sections 66A and 79 of the 
Information Technology Act 2000 (IT Act), which criminalised sending of 
offensive messages through a communication service including the internet; 
vested power in the State to issue directions for blocking of public access of 
any information through any computer resource; and outlined exemptions from 
intermediary liability respectively, were challenged before the Supreme Court 
of India on the ground that they infringed fundamental right to free speech and 
expression for imposing restriction that failed to satisfy requirements noted in 
Article 19(2) of the Constitution of India. 

Section 66A. Punishment for sending offensive messages through 
communication service, etc.-
“Any person who sends, by means of a computer resource or a 
communication device,- 
(a) any information that is grossly offensive or has menacing character; or 
(b) any information which he knows to be false, but for the purpose of 
causing annoyance, inconvenience, danger, obstruction, insult, injury, 
criminal intimidation, enmity, hatred or ill will, persistently by making use 
of such computer resource or a communication device; or 
(c) any electronic mail or electronic mail message for the purpose 
of causing annoyance or inconvenience or to deceive or to mislead 
the addressee or recipient about the origin of such messages, shall be 
punishable with imprisonment for a term which may extend to three years 
and with fine. 
Explanation.- For the purposes of this section, terms ‘electronic mail’ 
and ‘electronic mail message’ means a message or information created 
or transmitted or received on a computer, computer system, computer 
resource or communication device including attachments in text, image, 
audio, video and any other electronic record, which may be transmitted 
with the message.”

The noted sections had been inserted through an amendment into the IT Act to 
address, as the Statement of Objects and Reasons of the Amendment Act stated, 
new forms of crimes like publishing sexually explicit materials in electronic form, 
video voyeurism and breach of confidentiality and leakage of data by intermediary, 
e-commerce frauds like impersonation commonly known as phishing, identity 
theft and offensive messages through communication services. The petitioners, 
however, outlined various challenges to the noted provisions including 
infringement of freedom of speech and expression, imposition of restrictions not 
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saved under any of the eight grounds, and vagueness of law as none of the terms 
such as ‘grossly offensive’, menacing character’, etc were defined. They alleged 
that not only do such gaps pave way for arbitrary action on part of authorities, but 
the apprehension had actually materialised as a large number of innocent persons 
had been arbitrarily booked under the provision. As a result, the law had a chilling 
effect on the freedom of speech and expression, since the law subjected both the 
right of the individual to express their views and right of citizens to be informed of 
various viewpoints to censorship. Respondents on the other hand argued that the 
restrictions imposed by the said provisions were reasonable, and further a relaxed 
standard of reasonableness of restriction should apply regard being had to the 
fact that the medium of speech being the internet differs substantially from other 
mediums. 

Responding to the arguments, the Court began by observing that despite features 
that distinguished the internet from other mediums of communication, validity 
of a law that infringed speech and expression will have to be tested on the 
cornerstone of grounds noted in Article 19(2). It then outlined three concepts that 
were fundamental to the understanding of freedom of speech and expression, 
namely discussion, advocacy and incitement. It noted that mere discussion or 
even advocacy of a particular cause howsoever unpopular may be protected under 
freedom of speech and expression guaranteed under Article 19(1)(a). It is only 
when such discussion or advocacy reaches the level of incitement could it be 
restricted under Article 19(2). It is at this stage that a law may be made curtailing 
the speech or expression that leads inexorably to or tends to cause public disorder, 
or tends to cause or tends to affect the sovereignty and integrity of India, the 
security of the State, friendly relations with foreign States, etc. Such law, however, 
cannot pass muster on any other ground including interest of the general public. 
Viewed in this context, Section 66A took within its ambit all information, since it 
referred only to the medium through which such information is disseminated. As 
a result, the provision made no distinction between mere discussion or advocacy 
of a particular point of view which may be annoying or inconvenient or grossly 
offensive to some, and incitement by which such words may lead to an imminent 
causal connection with public disorder, security of State, etc. 

The Court further observed that when assessing whether Section 66A imposed a 
reasonable restriction under Article 19(2), “We have to ask ourselves the question: 
does a particular act lead to disturbance of the current life of the community or 
does it merely affect an individual leaving the tranquillity of society undisturbed? 
Going by this test, it is clear that Section 66A is intended to punish any person who 
uses the internet to disseminate any information that falls within the sub-clauses of 
Section 66A. It will be immediately noticed that the recipient of the written word 
that is sent by the person who is accused of the offence is not of any importance 
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so far as this Section is concerned. (Save and except where under sub-clause (c) 
the addressee or recipient is deceived or misled about the origin of a particular 
message). It is clear, therefore, that the information that is disseminated may be to 
one individual or several individuals. The Section makes no distinction between 
mass dissemination and dissemination to one person. Further, the Section does not 
require that such message should have a clear tendency to disrupt public order. 
Such message need not have any potential which could disturb the community at 
large. The nexus between the message and action that may be taken based on the 
message is conspicuously absent - there is no ingredient in this offence of inciting 
anybody to do anything which a reasonable man would then say would have the 
tendency of being an immediate threat to public safety or tranquillity. On all these 
counts, it is clear that the Section has no proximate relationship to public order 
whatsoever.” Viewed either from the standpoint of the clear and present danger 
test or the tendency to create public disorder, section 66A would not pass muster 
as it had no element of any tendency to create public disorder which ought to be 
an essential ingredient of the offence which it creates.

The Court further analysed whether restrictions imposed by Section 66A could 
be justified on grounds of defamation or incitement to an offence. As regards 
defamation, it was noted that the provision did not concern itself with injury to 
reputation. This was so because something may be grossly offensive and may 
annoy or be inconvenient to somebody without at all affecting his reputation. 
Therefore, the impugned provision was not aimed at defamatory statements. With 
regards to incitement to an offence, it was observed that “Equally, Section 66A 
has no proximate connection with incitement to commit an offence. Firstly, the 
information disseminated over the internet need not be information which incites 
anybody at all. Written words may be sent that may be purely in the realm of 
discussion or advocacy of a particular point of view. Further, the mere causing 
of annoyance, inconvenience, danger etc., or being grossly offensive or having 
a menacing character are not offences under the Penal Code at all. They may 
be ingredients of certain offences under the Penal Code but are not offences in 
themselves. For these reasons, Section 66A has nothing to do with incitement to 
an offence.” Responding to whether section 66A could be justified as imposing 
restrictions on the grounds of decency or morality, it was observed the noted 
provision did not utilise the term obscene. Additionally, what may be grossly 
offensive or annoying under the provision may not be obscene at all. As a result, 
Section 66A cannot possibly be said to create an offence which falls within the 
expression decency or morality.

It was further noted that a prospective offender of Section 66A and the authorities 
who were to enforce Section 66A had absolutely no manageable standard by 
which to book a person for an offence under Section 66A. It went on to observe 
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that “In point of fact, Section 66A is cast so widely that virtually any opinion on 
any subject would be covered by it, as any serious opinion dissenting with the 
mores of the day would be caught within its net. Such is the reach of the Section 
and if it is to withstand the test of constitutionality, the chilling effect on free 
speech would be total.”

In view of its analysis, the Court concluded that as Section 66A – (a) severely 
curtailed information that may be sent on the internet based on whether it was 
grossly offensive, annoying, inconvenient, etc., grounds which were unrelated 
to any of the eight subject matters under Article 19(2); (b) was suspect of 
overbreadth, as it took within its sweep protected speech and speech that was 
innocent in nature, and was liable therefore to be used in such a way as to have 
a chilling effect on free speech. Therefore, the provision must fall foul of Article 
19(1)(a), and have to be declared as unconstitutional. 

As regards intermediary liability as outlined in Section 79 IT Act, read with 
Information Technology (Procedure and Safeguards for Blocking for Access of 
Information by Public) Rules, 2009 and Information Technology (Intermediary 
Guidelines) Rules, 2011, it was observed that the provision was an exemption to 
Section 69A under which blocking of websites could take place. However, the 
requirement of intermediary applying its own mind as to whether information should 
or should not be blocked was absent under both the provisions. The question therefore 
was what was implied by the term ‘actual knowledge’ utilised in Section 79(3)(b).

79. Exemption from liability of intermediary in certain cases.–
“(1) Notwithstanding anything contained in any law for the time being 
in force but subject to the provisions of sub-sections (2) and (3), an 
intermediary shall not be liable for any third-party information, data, or 
communication link made available or hosted by him.
(2) The provisions of sub-section (1) shall apply if–
(a) the function of the intermediary is limited to providing access to a 
communication system over which information made available by third 
parties is transmitted or temporarily stored or hosted; or
(b) the intermediary does not–
(i) initiate the transmission,
(ii) select the receiver of the transmission, and
(iii) select or modify the information contained in the transmission;
(c) the intermediary observes due diligence while discharging his duties 
under this Act and also observes such other guidelines as the Central 
Government may prescribe in this behalf.
(3) The provisions of sub-section (1) shall not apply if–
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(a) the intermediary has conspired or abetted or aided or induced, whether 
by threats or promise or otherwise in the commission of the unlawful act;
(b) upon receiving actual knowledge, or on being notified by the 
appropriate Government or its agency that any information, data or 
communication link residing in or connected to a computer resource 
controlled by the intermediary is being used to commit the unlawful act, 
the intermediary fails to expeditiously remove or disable access to that 
material on that resource without vitiating the evidence in any manner.
Explanation.–For the purposes of this section, the expression ‘third party 
information’ means any information dealt with by an intermediary in his 
capacity as an intermediary.”

Elaborating on intermediary liability, it was noted that intermediary liability arose 
when after receipt of actual knowledge from a court order or on being notified by 
the appropriate government or its agency that unlawful acts relatable to Article 
19(2) are going to be committed, the intermediary fails to expeditiously remove 
or disable access to such material. In this regard the Court observed “Section 
79(3)(b) has to be read down to mean that the intermediary upon receiving actual 
knowledge that a court order has been passed asking it to expeditiously remove 
or disable access to certain material must then fail to expeditiously remove or 
disable access to that material. This is for the reason that otherwise it would be 
very difficult for intermediaries like Google, Facebook etc. to act when millions 
of requests are made and the intermediary is then to judge as to which of such 
requests are legitimate and which are not. Also, the Court order and/or the 
notification by the appropriate Government or its agency must strictly conform to 
the subject matters laid down in Article 19(2). Unlawful acts beyond what is laid 
down in Article 19(2) obviously cannot form any part of Section 79.” Subject to 
such understanding, Section 79(3)(b) was held to be constitutional. 

Case 5

Identification 

a) India, b) Supreme Court of India, c) 10 January 2020, d) Writ Petition (Civil) 
No. 1031/2019, e) Writ Petition, f) Anuradha Bhasin v Union of India

Headnotes

Regulation of the internet raises unique challenges especially in the context 
of exercise of individual liberties. The case discussed the application of 



156   Freedom of Expression: Experience of AACC Members

principles and guidelines concerning freedom of speech and expression on 
the internet as a medium of communication. It declared the right to freedom 
of speech and expression under Article 19(1)(a), using the medium of the 
internet as constitutionally protected and any restriction imposed thereon must 
be in accordance with Article 19(2) of the Constitution inclusive of the test of 
proportionality.

Summary 

In August 2019, the Government of the State of Jammu and Kashmir issued 
security advisory advising tourists and Amarnath pilgrims to curtail their stay 
and make arrangements for their return in the interest of safety and security. 
Subsequently, educational institutions and offices were asked to close till further 
orders, and mobile phone networks, internet services, landline connectivity were 
all discontinued in the Kashmir valley, with restrictions on movement also being 
imposed in some areas. Additionally, Constitutional Order 272 was issued by 
the President of India, modifying Article 367 of the Constitution of India in its 
application to the State of Jammu and Kashmir. Apprehending breach of peace 
and tranquillity, restrictions on movement and public gatherings were imposed 
by virtue of powers vested under Section 144 of the Code of Criminal Procedure 
1973. As a result, movement of journalists was severely restricted and circulation 
of newspapers were affected.

The petitioner moved the Supreme Court of India under Article 32 of the 
Constitution alleging violation of Article 19(1)(a) rights. The petitioner, executive 
editor of Kashmir Times Srinagar edition (a newspaper), claimed that the print 
media was severely hampered due to non-availability of internet services, which 
was absolutely essential for the modern press. It further alleged that curtailment 
of internet was a restriction on freedom of speech and expression, and therefore 
all such restrictions and orders imposing them must comply with standards of 
reasonableness, necessity and proportionality. Actions of the State were further 
assuaged on other grounds including, failure to make the orders accessible to 
public, non-application of mind in issuance of orders, excessive reach of orders, 
failure to adopt least restrictive measure, failure to indicate necessity to block 
landline services, and failure to follow necessary procedures in law for restricting 
internet services. As a result, the restrictions impacted not only freedom of speech 
and expression but also impinged on right to trade. Other petitioners, which 
included a national politician, alleged that as a result of restrictions he was unable 
to communicate with the people of his constituency. The petitioners prayed, 
among other things, for immediate restoration of all modes of communication 
including mobile, internet and landline services throughout the State of Jammu 
and Kashmir in order to provide an enabling environment for the media to practice 



3. India   157

its profession. The government on the other hand argued that actions had been 
taken bearing in mind historical background of the State, which had been a victim 
of both physical and digital cross-border terrorism. Further, actions of the State 
had been preventive in nature to protect individual rights and liberties, and were 
justified in view of maintenance of security of the State. As regards internet and 
social media, it was argued that restrictions thereon were necessary as internet 
and social media could be used as a means to incite violence, transmission of 
false news or fake images, which were then used to spread violence, the dark web 
allows individuals to purchase weapons and illegal substances easily. 

The issue before the Court concerned balancing the guaranteed rights of citizens 
with measures to secure national security especially against the threats of terrorism 
and militancy. In other words, balancing individual liberty with social interest 
and control. The crucial question before the Court was whether the jurisprudence 
of free speech that had evolved in relation to newspapers, could be applied to the 
internet. It had been argued by the State that it could not be as unlike newspapers, 
internet enabled two-way communication by which spreading of messages became 
extremely easy. The different context should be kept in mind by the Court while 
dealing with the restrictions with respect to the two media. Based on the pleadings 
the Court identified, among others, the following issues: 

a. Whether the freedom of speech and expression and freedom to practise 
any profession, or to carry on any occupation, trade or business over 
the internet was a part of the fundamental rights under Part III of the 
Constitution? 

b. Whether the Government’s action of prohibiting internet access was valid? 
c. Whether the freedom of press of the petitioners were violated due to the 

restrictions?

Commenting on the nature of fundamental rights the Court observed them to be 
negative rights in nature, which meant a person could not be denied such right 
until the Constitution itself prescribed the limitation. Noting that the freedom of 
speech and expression included the right to disseminate information to as wide 
a section of the population as was possible, it observed that the wider range of 
circulation of information or its greater impact could neither restrict the content of 
the right nor justify its denial. Citing precedents, the Court further noted that the 
right to freedom of speech and expression included freedom of print medium, right 
of citizens to exhibit films, and the recognition of free speech as a fundamental 
right, and, as technology had evolved, recognition of the freedom of speech and 
expression over different medium of expression. 
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The Court made a critical distinction, between right to access the internet, and 
exercise of freedom of speech and expression through the medium of internet. 
It only declared the latter as fundamental right, noting that the first issue had not 
been argued before it. It observed “Expression through the internet has gained 
contemporary relevance and is one of the major means of information diffusion. 
Therefore, the freedom of speech and expression through the medium of internet 
is an integral part of Article 19(1)(a) and accordingly, any restriction on the same 
must be in accordance with Article 19(2) of the Constitution.” Thus, the right to 
freedom of speech and expression under Article 19(1)(a), using the medium of 
the internet is constitutionally protected and any restriction on the same must be 
in accordance with Article 19(2) of the Constitution i.e., it is subject to reasonable 
restrictions on grounds of the sovereignty and integrity of India, security of the 
State, friendly relations with the foreign States, public order, decency or morality, 
contempt of Court, defamation or incitement to an offence.

Clarifying the nature of restrictions, it was held that restrictions under Article 
19(2) could amount to complete prohibition. In this regard, it observed, “the study 
of aforesaid case law points to three propositions which emerge with respect to 
Article 19(2) of the Constitution. (i) Restriction on free speech and expression 
may include cases of prohibition. (ii) There should not be excessive burden on 
free speech even if a complete prohibition is imposed, and the government has 
to justify imposition of such prohibition and explain as to why lesser alternatives 
would be inadequate. (iii) Whether a restriction amounts to a complete prohibition 
is a question of fact, which is required to be determined by the Court with regard 
to the facts and circumstances of each case.”

Commenting on the use of internet for subversive activities, the Court observed 
that modern terrorism relied heavily on the internet. This was so because 
operations on the internet did not require substantial expenditure nor were easily 
traceable. As a result, the internet was being used to support fallacious proxy wars 
by raising money, recruiting and spreading propaganda/ideologies. The prevalence 
of the internet provided an easy inroad to young impressionable minds. It is in 
this context, while the nation was facing such adversity, an abrasive statement 
with imminent threat may be restricted, if the same impinges upon sovereignty 
and integrity of India. In such situations, Government was entitled to restrict the 
freedom of speech and expression guaranteed under Article 19(1)(a) in compliance 
with the requirements under Article 19(2). 

The question therefore was not one of ability or existence of power to restrict, 
rather it concerned asking which restrictions could be imposed. To determine the 
latter, the authorities were required to balance various competing considerations. 
Such balancing brings into operation the principle of proportionality, which 
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was deeply embedded in the doctrine of reasonable restriction. It summarised 
the doctrine of proportionality as applicable in India, “we may summarize the 
requirements of the doctrine of proportionality which must be followed by the 
authorities before passing any order intending on restricting fundamental rights of 
individuals. In the first stage itself, the possible goal of such a measure intended 
at imposing restrictions must be determined. It ought to be noted that such goal 
must be legitimate. However, before settling on the aforesaid measure, the 
authorities must assess the existence of any alternative mechanism in furtherance 
of the aforesaid goal. The appropriateness of such a measure depends on its 
implication upon the fundamental rights and the necessity of such measure. It is 
undeniable from the aforesaid holding that only the least restrictive measure can 
be resorted to by the State, taking into consideration the facts and circumstances. 
Lastly, since the order has serious implications on the fundamental rights of the 
affected parties, the same should be supported by sufficient material and should 
be amenable to judicial review. The degree of restriction and the scope of the 
same, both territorially and temporally, must stand in relation to what is actually 
necessary to combat an emergent situation. To consider the immediate impact 
of restrictions upon the realization of the fundamental rights, the decision maker 
must prioritize the various factors at stake. Such attribution of relative importance 
is what constitutes proportionality. It ought to be noted that a decision which 
curtails fundamental rights without appropriate justification will be classified 
as disproportionate. The concept of proportionality requires a restriction to be 
tailored in accordance with the territorial extent of the restriction, the stage of 
emergency, nature of urgency, duration of such restrictive measure and nature of 
such restriction. The triangulation of a restriction requires the consideration of 
appropriateness, necessity and the least restrictive measure before being imposed.”

Evaluating the procedural mechanism for restricting fundamental rights as noted 
under the Information Technology Act 2000, Code of Criminal Procedure 1973, 
Telegraph Act 1885 and Temporary Suspension of Telecom Services (Public 
Emergency or Public Service) Rules 2017, the Court observed that “it must be noted 
that although substantive justice under the fundamental rights analysis is important, 
procedural justice cannot be sacrificed on the altar of substantive justice. There is a 
need for procedural justice in cases relating to restrictions which impact individuals’ 
fundamental rights.” All procedural safeguards outlined under the relevant laws 
including free availability of orders were required to be strictly adhered to. This was 
particularly important as it would enable judicial review. It further observed that “We 
are of the opinion that it is for the Magistrate and the State to make an informed 
judgement about the likely threat to public peace and law and order. The State is 
best placed to make an assessment of threat to public peace and tranquillity or law 
and order. However, the law requires them to state the material facts for invoking 
this power. This will enable judicial scrutiny and a verification of whether there are 



160   Freedom of Expression: Experience of AACC Members

sufficient facts to justify the invocation of this power.” The Court concluded by 
observing that complete broad suspension of telecom services including internet 
was a drastic measure and therefore must be considered only if necessary and 
unavoidable. The State must before such recourse assess existence of alternate 
less intrusive remedy. In the present case the Court issued a series of directions 
for implementation of safeguards noted under Temporary Suspension of Telecom 
Services (Public Emergency or Public Service) Rules, 2017, including constitution of 
Review Committee to periodically review the orders issued by the State and revoke 
any orders that had not been issued in accordance with the law. 

Annex 4: Case statistics

Statement of institution, disposal and pendency of cases  in the Supreme 
Court of India

 YEAR 
INSTITUTION DISPOSAL PENDENCY 

Admission 
cases

Regular 
cases Total Admission 

cases 
Regular 

cases Total Admission 
cases 

Regular 
cases Total 

1950 1037 178 1215 491 34 525 546 144 690 
1951 1324 600 1924 1560 227 1787 310 517 827 
1952 1127 330 1457 1145 527 1672 292 320 612 
1953 1354 360 1714 1163 252 1415 483 428 911 
1954 1743 410 2153 1522 427 1949 704 411 1115 
1955 1580 512 2092 1669 200 1869 615 723 1338 
1956 1732 630 2362 1720 258 1978 627 1095 1722 
1957 1490 999 2489 1517 411 1928 600 1683 2283 
1958 1698 784 2482 1694 623 2317 604 1844 2448 
1959 1870 783 2653 1829 682 2511 645 1945 2590 
1960 1971 1276 3247 1910 1271 3181 706 1950 2656 
1961 2000 1214 3214 1899 1654 3553 807 1510 2317 
1962 2214 1345 3559 2291 1542 3833 730 1313 2043 
1963 2189 1561 3750 2152 1131 3283 767 1743 2510 
1964 2544 1520 4064 2463 1605 4068 848 1658 2506 
1965 2366 1535 3901 2444 1341 3785 770 1852 2622 
1966 2639 3012 5651 2429 1412 3841 980 3452 4432 
1967 2826 2493 5319 2515 1566 4081 1291 4379 5670 
1968 3489 3317 6806 3138 3032 6170 1642 4664 6306 
1969 4185 3512 7697 3731 2737 6468 2096 5439 7535 
1970 4273 3203 7476 3779 2569 6348 2590 6073 8663 
1971 5338 2641 7979 4588 1903 6491 3340 6811 10151 
1972 4853 4223 9076 5053 1769 6822 3140 9265 12405 
1973 6298 3876 10174 6112 2063 8175 3326 11078 14404 
1974 5423 2780 8203 5103 3158 8261 3646 10700 14346 
1975 6192 3336 9528 5749 2978 8727 4089 11058 15147 
1976 5549 2705 8254 4904 2830 7734 4734 10933 15667 
1977 9251 5250 14501 8714 1681 10395 5271 14502 19773 
1978 13723 7117 20840 10624 6471 17095 8370 15148 23518 



3. India   161

1979 16088 4666 20754 11988 3845 15833 12470 15969 28439 
1980 21749 4616 26365 14520 2433 16953 19699 18152 37851 
1981 24474 6566 31040 16528 2162 18690 27645 22556 50201 
1982 29706 13804 43510 26593 2519 29112 30758 33841 64599 
1983 37602 18300 55902 35745 10079 45824 32615 42062 74677 
1984 37799 11275 49074 28813 6734 35547 41601 46603 88204 
1985 36243 15349 51592 36004 15074 51078 41840 46878 88718 
1986 22334 5547 27881 17881 12819 30700 46293 39606 85899 
1987 22234 5806 28040 15476 6331 21807 53051 39081 92132 
1988 21950 5771 27721 15714 4181 19895 59287 40671 99958 
1989 21213 6256 27469 17389 4011 21400 63111 42916 106027 
1990 22265 6223 28488 20890 4348 25238 64486 44791 109277 
1991 26283 6218 32501 28679 6662 35341 62090 44347 106437 
1992 20435 6251 26686 20234 15613 35847 62291 34985 97476* 
1993 18778 2870 21648 17166 3718 20884 37549 21245** 

(98240) 
58794** 

 YEAR 
INSTITUTION DISPOSAL PENDENCY 

Admission 
cases

Regular 
cases Total Admission 

cases 
Regular 

cases Total Admission 
cases 

Regular 
cases Total 

1994 29271 12775 42046 35853 12037 47890 30967 21983 52950 
1995 35689 15754 51443 51547 16790 68337 15109 20947 36056 
1996 26778 6628 33406 35227 10989 46216 6660 16586 23246 
1997 27771 4584 32355 29130 7439 36569 5301 13731 19032 
1998 32769 3790 36559 31054 4179 35233 7016 13342 20358 
1999 30795 3888 34683 30847 3860 34707 6964 13370 20334 
2000 32604 4507 37111 30980 4320 35300 8588 13557 22145 
2001 32954 6465 39419 32686 6156 38842 8856 13866 22722 
2002 37781 6271 44052 36903 5536 42439 9734 14601 24335 
2003 42823 7571 50394 41074 6905 47979 11483 15267 26750 
2004 51362 7569 58931 47850 7680 55530 14995 15156 30151 
2005 45342 5198 50540 41794 4416 46210 18543 15938 34481 
2006 55402 6437 61839 51584 4956 56540 22361 17419 39780 
2007 62281 6822 69103 56682 5275 61957 27960 18966 46926 
2008 63346 7006 70352 61219 6240 67459 30087 19732 49819 
2009 69171 7980 77151 64282 6897 71179 34976 20815 55791 
2010 69456 8824 78280 71867 7642 79509 32565 21997 54562 
2011 68020 9070 77090 67131 6002 73133 33454 25065 58519 
2012 68887 8030 76917 64682 4062 68744 37659 29033 66692 
2013 68478 8264 76742 70385 6700 77085 35752 30597 66349 
2014 74730 14434 89164 75980 16742 92722 34421 28370 62791 
2015 69485 8959 78444 70763 11329 82092 33263 26009 59272 
2016 71460 7784 79244 68618 7361 75979 36105 26432 62537 
2017 50104 6000 56104 53175 9878 63053 33034 22554 55588 
2018 35142 4086 39228 31729 5741 37470 36447 20899 57346 
2019 37785 5828 43613 34640 6460 41100 39592 20267 59859 
2020 

(up to Sept) 
16230 1413 17643 12757 2525 15282 43804 19342 63146 

* The pendency figures shown up to the year 1992 indicates the number of matters after expanded hyphenated 
number on files 

** From 1993 onwards the figures of pendency of matters are actual file-wise, that is, without expanding 
hyphenated number of files 
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4. Indonesia

Constitutional Court

Overview
Article 28E (3) of the Constitution stipulates that “Every person shall have the 
right to the freedom of association and expression of opinion”. The right to 
communication and information is enshrined in Article 28F.  Several pieces of 
legislation are especially relevant to the freedom of expression, such as the Law 
on Freedom of Expression, the Law on Human Rights, and the Law on the Press. 
Article 28J of the Constitution is a general provision on rights limitations, which 
is also applicable to the freedom of expression. Article 28J (1) lays down the duty 
of every person to respect the human rights of others in the orderly life of the 
community, nation and state. Article 28J (2) speaks of the duty of every person 
to accept the restrictions established by law for the sole purposes of guaranteeing 
the recognition and respect of the rights and freedoms of others and of satisfying 
just demands based upon considerations of morality, religious values, security 
and public order in a democratic society. The Constitutional Court of Indonesia 
plays an important role in protecting fundamental rights, including the freedom 
of expression. In its adjudication of issues such as lèse majesté (2006), hate 
sowing (2007), and legislative members’ legal immunity (2018), the Indonesian 
Constitutional Court made strong decisions by invalidating several provisions in 
the laws considered as restricting the development of democracy in Indonesia.

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III.    The role of the Constitutional Court in protecting the freedom of 

expression
Annex: 
 1.   List of cited legal provisions
 2.   List of cited cases
	 3.			Summaries	of	significant	cases
 4.   Case statistics
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I. Defining freedom of expression

A. Constitutional provisions

Indonesia is one of the largest democracies in the world, and Indonesia’s commitment 
to promote and protect freedom of expression has been demonstrated not only in the 
Indonesian Constitution, but also in the laws and regulations.

Article 28E (3) of the Indonesian Constitution stipulates “Every person shall have 
the right to the freedom of association and expression of opinion”.

Article 28F of the Indonesian Constitution provides “Every person shall have 
the right to communicate and obtain information for the development of his/
her personal life and his/her social environment, and shall have the right to seek, 
acquire, possess, keep, process, and convey information by using all available 
channels.” These constitutional provisions have a significant impact on the 
protection of freedom of expression in Indonesia. 

B. Legal provisions

After Indonesia changed from an authoritarian government to democracy, the 
Indonesian Government enacted Law No. 9/1998 on Freedom of Expression, 
recognizing freedom of speech as both a right and a responsibility that must 
be exercised in a responsible way. Another provision is provided by Law No. 
39/1999 on Human Rights, where Article 19 protects the right to seek, own, store 
and disseminate information, through any channel. Moreover, the specific right to 
freedom of expression for journalists is safeguarded by Law No. 40/1999 on the 
Press.

Overall, the protection of freedom of expression in Indonesia covered by the 
Constitution and under Indonesia’s Laws are compatible with the international 
instruments and treaties on freedom of expression as provided by the United 
Nations. Moreover, all these provisions regarding freedom of expression must 
be actually applied or complied with in practice, and in order to secure strict 
compliance and performance of the Constitution and protection of freedom, 
the Indonesian Constitutional Court which has a function as a guardian of the 
Constitution and fundamental rights must come to play a central role in ensuring 
the Constitution is adhered by all state institutions.
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C. Ratified international treaties

Indonesia has ratified several international human rights treaties and enacted laws 
related to this freedom. The enactment of international treaties in the Law serves 
as a form of internal mechanism of ratification, which is provided under Article 11 
of the Indonesian Constitution.

Indonesia has ratified the International Covenant on Civil and Political Rights (the 
ICCPR) with Law No. 12/2005, where the protection of freedom of expression 
is clearly stipulated in Article 19 paragraph 2, “Everyone shall have the right to 
freedom of expression; this right shall include freedom to seek, receive and impart 
information and ideas of all kinds, regardless of frontiers, either orally, in writing 
or in print, in the form of art, or through any other media of his choice.”

II. Legitimate restrictions

The Indonesian Constitution provides limitations in the application of the freedom 
of expression, Article 28J stipulates:

(1) Every person shall have the duty to respect the human rights of others in the 
orderly life of the community, nation and state.
(2) In exercising his/her rights and freedoms, every person shall have the duty to 
accept the restrictions established by law for the sole purposes of guaranteeing 
the recognition and respect of the rights and freedoms of others and of satisfying 
just demands based upon considerations of morality, religious values, security and 
public order in a democratic society.

III. The role of the Constitutional Court in protecting 
the freedom of expression

In line with the momentum of the amendments to the 1945 Constitution during 
the reform era (1999-2002), the idea of establishing the Indonesian Constitutional 
Court became increasingly stronger, reaching its peak in 2001, when the idea 
to establish a Constitutional Court was adopted in the amendments to the 1945 
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Constitution by the People Consultative Assembly (Majelis Permusyawaratan 
Rakyat, MPR) as formulated in the provisions of Article 24 paragraph (2) and 
Article 24C of the Third Amendment to the 1945 Constitution.

Subsequently, for the purpose of further elaboration and follow up the 
aforementioned mandate under the Constitution, the Government, together with 
the House of Representatives (Dewan Perwakilan Rakyat, DPR), conducted 
discussions on the Draft Law regarding the Constitutional Court. After conducting 
discussions for some time, the Draft Law was finally jointly agreed upon by the 
Government and DPR and was passed in the Plenary Session of the DPR on 
August 13, 2003. On the same day, the Constitutional Court Law was signed by 
President Megawati Soekarnoputri and was promulgated in the State Gazette on 
the same day, and it was then named Law Number 24 Year 2003 regarding the 
Constitutional Court.

With Law Number 24 Year 2003 as the starting point, and with reference to 
the principle of balance among the branches of state powers, the recruitment of 
Constitutional Court Justices was conducted by three state institutions, namely the 
DPR, the President and the Supreme Court. After undergoing the selection stages 
according to the applicable mechanisms in each of the aforementioned institutions, 
each institution nominated three candidates for Constitutional Court Justice to the 
President to be stipulated as Constitutional Court Justices.

By virtue of Article 24C paragraph (1) and paragraph (2) of the 1945 Constitution, 
the Constitutional Court holds jurisdictions:

1) Constitutional review of laws against the 1945 Constitution
2) Disputes concerning the authorities of state institution whose 

authorities are granted under the 1945 Constitution
3) The dissolution of political parties
4) Disputes concerning the results of general elections

The Indonesian Constitutional Court also has obligation to make a decision 
concerning the opinion of the DPR that the President and/or the Vice President 
have/has been alleged of having violated the law in the form of treason against 
the state, corruption, bribery, other serious criminal act, or act of misconduct, and/
or no longer fulfilling the requirements as the President and/or Vice President as 
intended in the 1945 Constitution (impeachment).

One of the important jurisdictions of the Constitutional Court is conducting a 
constitutional review of laws against the constitution. Through this authority, the 
Constitutional Court has been playing an important role in the securing of basic 
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democratic order, the rule of law and fundamental rights protection, and through 
its decisions have strengthened the constitutional system in Indonesia. 

The Indonesian Constitutional Court has a vital role in the protection of fundamental 
rights, including freedom of expression. The Indonesian Constitutional Court has 
also become one of the main actors in Indonesian democracy.

In the cases of lèse majesté (2006), hate sowing (2007), and legislative members’ 
legal immunity (2018), which placed citizens in opposition to the government, the 
Indonesian Constitutional Court made strong decisions by invalidating several 
provisions in the Laws considered as restricting the development of democracy in 
Indonesia. For further details, see Annex 3.

Annex 1: List of cited legal provisions

Constitution of the Republic of Indonesia
- Articles 1 (2), 24C, 28D, 28E (3), 28F, 28J (1) and (2)

The Indonesian Criminal Code 
- Articles 134, 136, 137, 154, 155, 207, 310

The Law No. 18/1992 on Film Law
- Articles 40 and 41 

The Legislative Bodies Law
- Articles 122 and 245

Annex 2: List of cited cases

• Constitutional Court of Indonesia. Decision No. 013/PUU-IV/2006 
concerning constitutional review of the Criminal Code (6 December 2006).

• Constitutional Court of Indonesia. Decision No. 6/PUU-V/2007 concerning 
constitutional review of the Criminal Code (17 July 2007).

• Constitutional Court of Indonesia. Decision No. 29/PUU-V/2007 concerning 
constitutional Review of the Film Law (30 April 2008)
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• Constitutional Court of Indonesia, Decision No. 16/ PUU-XVI/2018 
concerning constitutional review of Legislative Bodies Law (28 June 2018).

Annex 3: Summaries of significant cases

Identification
a) Country, b) Name of the Court, c) Date of the decision given, d) Reference 
number of the decision, e) Jurisdiction, f) Title of the decision

Case 1

Identification

a) Indonesia, b) Constitutional Court of Indonesia, c) 6 December 2006, d) 013/
PUU-IV/2006, e) Constitutional Review of Statutes, f) The lèse majesté case

Headnotes

Indonesia as a democratic rule of law state in the form of a republic, the 
sovereignty of which is held by its people, and that highly respects human rights 
as stated in the 1945 Constitution, it is not relevant to have articles that criminalize 
public criticism that negate the principle of equality before the law and decrease 
the freedom to express ideas and opinions, the freedom to obtain information, and 
the principle of legal certainty.

Summary

The petitioner of this lèse majesté case (2006), Eggi Sudjana filed a petition for 
judicial review on Article 134 and Article 136 bis of the Criminal Code which are 
deemed contradictory to Article 28F of the 1945 Constitution. The Petitioner is 
of the opinion that Article 134 in conjunction with Article 136 bis of the Criminal 
Code fail to ensure legal certainty, especially for obtaining information as intended 
in Article 28F of the 1945 Constitution.
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The Petitioner deems that his constitutional right has been harmed by the 
application of Article 134 and Article 136 bis of the Criminal Code, as he is being 
tried by the Central Jakarta District Court, for alleged intentional defamation 
against the President. Whereas actually, according to the Petitioner, as an 
Indonesian Citizen, his visit to the office of the Commission for Corruption 
Eradication (KPK) on Tuesday, January 3, 2006, was for meeting the Chairperson 
of the KPK in order to obtain clarification as to the rumors about the gifts of Jaguar 
cars to the President’s family. According to the Petitioners, Article 134 and 
Article 136 bis of the Criminal Code is a copy of the Wetboek van Strafrecht of the 
Netherlands applicable in the colonies of the Netherlands, for safeguarding the 
dignity and honor of the King (or Queen) of the Netherlands. The two articles are 
deemed no longer in line with the developments in a democratic environment, 
especially during the reform era.

At the time the Petitioners’ petition for the substantiation of Article 134, Article 
136 bis, and Article 137 of the Indonesian Criminal Code was submitted, the 
third amendment to the 1945 Constitution had been drawn up (and binding). 
Article 1 Paragraph (2) of the 1945 Constitution reads: “Sovereignty is held by 
the people and implemented pursuant to the Constitution.” Sovereignty is held 
by the people and the President and/or Vice President are directly elected by the 
people. Therefore, they are responsible to the people. The dignity of the President 
and/or Vice President is entitled to be respected in protocol terms, but the two 
leaders elected by the people may not be granted the privileges resulting in their 
status and treatment as human whose dignity is substantively different from other 
citizens. Moreover, the President and Vice President may not obtain discriminative 
legal privilege different from the status of the people as the holder of the highest 
sovereignty, except in a procedural term in which special privileges may be granted 
to the President and/or Vice President to support their functions. Therefore, the 
aforementioned matter is constitutionally contradictory to Article 27 Paragraph (1) 
of the 1945 Constitution.

Article 134, Article 136 bis, and Article 137 of the Indonesian Criminal Code may 
result in legal uncertainty (rechtsonzekerheid) because they are extremely prone 
to the interpretation whether or not a protest, statement, or opinion constitutes 
a criticism or defamation against the President and/or Vice President. The 
aforementioned matter is constitutionally contradictory to Article 28D Paragraph 
(1) of the 1945 Constitution and may one day obstruct communications and efforts 
to obtain information, as guaranteed Article 28F of the 1945 Constitution.

Article 134, Article 136 bis, and Article 137 of the Indonesian Criminal Code 
have the potential to violate the right to freedom to state opinions both verbally 
and in writing, and expressions at the time such criminal Articles are used by legal 
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apparatuses against momentums of demonstration on the field. The aforementioned 
matter is constitutionally contradictory to Article 28, Article 28E Paragraph (2), 
and Paragraph (3) of the 1945 Constitution.

Therefore, with regard to the defamation offense against the President and/or Vice 
President pursuant to the law, Article 310-Article 321 of the Indonesian Criminal 
Code should be applied to defamations (belediging) to the personality of the 
President and Vice President, and Article 207 of the Indonesian Criminal Code 
should be applied to defamations against the President and/or Vice Presidents as 
officials (als ambtsdrager).

In relation to the application of Article 207 of the Indonesian Criminal Code for 
the defamation offense against the President and Vice President as for defamations 
against other authorities or public agencies (gestelde macht of openbaar lichaam), 
the prosecution should indeed be made based on a complaint (bij klacht). The 
prosecution of the violators of Article 207 of the Indonesian Criminal Code by state 
administrators requires future adjustments in line with the Court’s considerations 
on Article 134, Article 136 bis, and Article 137 of the Indonesian Criminal Code 
above.

In addition to that, the existence of Article 134, Article 136 bis, and Article 137 of 
the Indonesian Criminal Code will also hamper and/or obstruct the possibilities 
to clarify whether or not the President and/or Vice president has committed the 
violation(s) as intended in Article 7A of the 1945 Constitution that reads: “The 
President and/or Vice President may be terminated during their terms of office by 
the People’s Consultative Assembly based on the recommendation by the People’s 
Legislative Assembly if they have been proven of committing legal violations 
in the forms of treason against the state, corruption, bribery, and other serious 
criminal offenses or disgraceful acts or if proven that they are no longer meeting 
the requirements to serve as the President and/or Vice President”, because the 
efforts to make such clarifications may be interpreted as defamations against the 
President and Vice Presidents.

Considering, whereas based on the aforementioned matters, the Court is of the 
opinion that Indonesia as a democratic rule of law state in the form of a republic, 
the sovereignty of which is held by its people, and that highly respects human 
rights as stated in the 1945 Constitution, it is not relevant to have articles such as 
Article 134, Article 136 bis, and Article 137 in its Criminal Code that negate the 
principle of equality before the law and decrease the freedom to express ideas and 
opinions, the freedom to obtain information, and the principle of legal certainty. 
Therefore, the Draft Indonesian Criminal Code constituting an effort to reform 
the Indonesian Criminal Code colonially inherited must not contain any Article 
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the provisions of which are identical or similar to Article 134, Article 136 bis, and 
Article 137 of the Indonesian Criminal Code. Moreover, the six-year maximum 
imprisonment sanction for violations against Article 134 may be used to obstruct 
the democracy processes, especially accesses to public positions requiring that 
persons applying for such positions must have not been sentenced for committing 
criminal acts threatened with imprisonment for five years or more.

Based on all the reasons in the considerations stated above, the Court is of the 
opinion that the arguments of the Petitioners are reasonable and the petition must 
be granted. The Court declares that Article 134, Article 136 bis, and Article 137 of 
the Indonesian Criminal Code are contradictory to the 1945 Constitution and have 
no binding legal force.

Case 2

Identification

a) Indonesia, b) Constitutional Court of Indonesia, c) 17 July 2007, d) 6/
PUU-V/2007, e) Constitutional Review of Statutes, f) The hate sowing case

Headnotes

Criminalizing of criticism or opinion against the Government disproportionately 
hinders the freedom to express thoughts and the freedom to express opinions.

Summary

The applicants of this case is Yusak Pakage and Filep Karma who were sentenced 
and charged under Articles 154 and 155 of the Criminal Code for having raised 
the Papuan independence flag in the province of Papua. The qualification of the 
offences or criminal acts formulated in the abovementioned Articles 154 and 
155 of the Criminal Code are formal offences which require only the fulfillment 
of the element of a prohibited act (strafbare handeling) without relating it to the 
consequences of an act. As a result, the formulation of the two criminal articles 
may allow power abuse to occur because they may be easily interpreted according 
to the will of the authority. A citizen whose intention was to express his criticism 
or opinion against the Government, which is a constitutional right guaranteed by 
the 1945 Constitution, would be easily qualified by the authority as expressing a 
statement of “feelings of hostility, hatred and contempt” towards the Government 
as a result of the lack of certainty of the criteria in the formulation of both Articles 
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154 and 155 of the Indonesian Criminal Code to distinguish between criticism or 
opinion and the feelings of hostility, hatred and contempt. Whereas because it is 
not necessary for the general prosecutor to prove whether a statement or opinion 
delivered by the citizen has truly resulted in the spreading or rising of hatred or 
hostility among the people at large.

Articles 154 and 155 of the Indonesian Criminal Code may also be said as irrational, 
because it is impossible for a citizen of an independent and sovereign state to 
hold contempt towards his own independent and sovereign state and government, 
except in the case of subversive acts. However, the provisions regarding 
subversive acts have been separately regulated in another article and not in the 
abovementioned Articles 154 and 155 of the Indonesian Criminal Code. In the 
Wetboek van Strafrecht of the Netherlands itself, as previously mentioned to be the 
source of the Indonesian Criminal Code, there is no such provision as formulated 
in Articles 154 and 155 of the Indonesian Criminal Code.

In fact, when the idea to include such provision in the Indonesian Criminal 
Code of the Netherlands in the 19th century emerged. History shows that the 
provisions in Articles 154 and 155 of the Indonesian Criminal Code were adopted 
by the colonial government of the Netherlands East Indies from Article 124a of 
the British Indian Penal Code Year 1915 which in India itself has been declared 
invalid by the Indian Supreme Court and the East Punjab High Court because it is 
considered contrary to Article 19 of the Indian Constitution regarding the freedom 
to have and express opinions. Whereas meanwhile, in the Netherlands itself, as 
touched upon above, such provision is also viewed as undemocratic since it is 
contrary to the idea of freedom of expression and opinion, and therefore may only 
be tolerated to be put into effect in colonized regions, in casu the Netherlands East 
Indies. Hence, it is evident that Articles 154 and 155 of the Indonesian Criminal 
Code, according to its history, were indeed intended to snare prominent figures of 
the independence movement in the Netherlands East Indies (Indonesia), so that it 
is also evident that both provisions are contrary to the position of Indonesia as an 
independent and sovereign state, as intended in Article V of Law Number 1 Year 
1946 regarding the Penal Law Regulations.

Being relevant to the a quo petition, the Court has also declared its stand in the 
Review of Articles 134, Article 136 bis, and Article 137 of the Indonesian 
Criminal Code, as reflected in Decision Number 013-022/PUUIV/2006. In the 
legal considerations of the intended decision, it is stated that, among other things, 
“Indonesia as a democratic constitutional state in the form of a republic, the 
sovereignty of which is held by its people, and that highly respects human rights 
as stated in the 1945 Constitution, it is not relevant to have articles such as Article 
134, Article 136 bis, and Article 137 in its Criminal Code that negate the principle 
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of equality before the law and decrease the freedom to express ideas and opinions, 
the freedom to obtain information, and the principle of legal certainty. Therefore, 
the Draft Indonesian Criminal Code constituting an effort to reform the Indonesian 
Criminal Code colonially inherited must not contain any articles the provisions of 
which are identical or similar to Article 134, Article 136 bis, and Article 137 of the 
Indonesian Criminal Code.”

According to the statement from the Government, in the concept of the new 
draft of the Indonesian Criminal Code, although still containing provisions 
on similar criminal acts, the offence formulation no longer refers to formal 
offence but altered instead to material offence. It shows that there has been a 
change and simultaneously a renewal of the politics of the penal law towards an 
offence formulation which is not contrary to the spirit of realizing Indonesia as a 
democratic constitutional state and a democratic state based on the law which is 
the spirit (geist) of the 1945 Constitution.

Based on all of the above, it is clear to the Court that the provisions of Articles 
154 and 155 of the Indonesian Criminal Code, on the one hand, do not guarantee 
legal certainty and hence are contrary to Article 28D Paragraph (1) of the 1945 
Constitution, on the other hand, as a consequence, disproportionally hinder the 
freedom to express thoughts and the freedom to express opinions and hence are 
contrary to Articles 28 and 28E Paragraph (2) and Paragraph (3) of the 1945 
Constitution. Therefore, the Petitioner’s argument insofar as it relates to the 
contradiction between Articles 154 and 155 of the Indonesian Criminal Code and 
Article 28 and 28E Paragraph (2) and Paragraph (3) of the 1945 Constitution must 
be declared as grounded.

The Constitutional Court declares that Article 154 and Article 155 of the 
Indonesian Criminal Code are contradictory to the 1945 Constitution and have no 
binding legal effect.

Case 3

Identification

a) Indonesia, b) Constitutional Court of Indonesia, c) 30 April 2008, d) 29/
PUU-V/2007, e) Constitutional Review of Statutes, f) The film censorship case
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Headnotes

The new film assessment system should be in line with the spirit of democratization 
and respect for human rights

Summary

In 2007, some Indonesian artists and film directors filed constitutional review of 
the Film Law. They reviewed provisions in the Law No. 18/1992 on Film Law 
considered to restrict their freedom of expression, since every movie must pass 
through various stages of censorship. The applicants further argued that Indonesia 
is a democratic country where the people are considered capable to individually 
choose their own President, thus the people should also have the freedom to 
express themselves and decide what to watch.

In this case, the Constitutional Court assessed the constitutionality of the Film 
Law. The Film Law petitioned by the Petitioners was created in a context of life 
of society, nation, and state in the era (1992) which placed great hegemony and 
domination of the state in every aspect of people’s life, including cultural life, 
film industry. It is therefore understandable that the principles of control and 
development by the government in the film industry is prominent. At the time, 
the Indonesian Constitution (the 1945 Constitution before amendment) did not 
set forth complete and detailed provisions on human rights, especially the ones 
related to the freedom of expression and information, and the implementation of 
the single interpretation of Pancasila as the foundation of the state’s philosophy 
and ideology. Whereas therefore, the policy of information censorship, in casu 
film censorship, is an essential instrument for the state to control all information 
distribution in the society, because the state was the single “ultimate holder” of 
righteousness.

When the Film Law is assessed in the current context, i.e. when the spirit 
of reform to develop a civil society by reducing the state’s hegemony and 
domination, and by giving greater role for the people to take care of their own life, 
or at least the principle of equity between the state and the people’s roles, the Film 
Law currently applied has basically lost its raison d’être underlying its creation. 
Furthermore, it is inevitable that the existence of censorship and film censorship 
institution must be reconsidered, adjusted to the basic social changes, especially 
the spirit of democratization and Human Rights enforcement.

Nevertheless, while waiting for the amendment to the Film Law by the law 
makers (the People’s Legislative Assembly and the government), with respect 
to the petition filed by the Petitioners, the Court will not take the arguments of 
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the Petitioners into consideration one by one because basically the Petitioners’ 
objection is to the existence of censorship and censorship institution. Thus, the 
Court will directly consider the main issues as follows:

- A film is a work of art. The arts are men’s (artist’s) creations which can 
be utilized as means for self-actualization. In the process of creating a 
work of art, the freedom of creativity of an artist may not be blocked, 
hampered, and banned because it is contrary to the constitutional rights 
stipulated in Article 28C paragraph (1) of the 1945 Constitution stating: 
“Every person shall have the right to develop him/herself through the 
fulfillment of their basic needs, shall have the right to obtain education 
and to enjoy the benefits of science and technology, arts and culture, 
for the enhancement of the quality of their life and for the welfare of 
humankinds”.

- However, a creation exists in or enters the public domain. Therefore the 
freedom of creativity of the artists must compromise with or take other 
realms, and the interests of another person or the people at large into 
consideration. The arts constitute a component (part) of the social life 
system as a whole. The arts cannot be separated from other components, 
such as science, norms (legal, ethics and religious). The arts cannot be 
detached from social, economic and political environments, each of 
which has their norms and parameters.

Therefore, if arts, including films, enter public domain, they need to be imposed 
with certain restrictions, repressively (after the work of art is launched) or 
preventively (before the work of art is launched). Preventive actions are needed 
because without them, all films may be launched first, but then if there are things 
contrary to religious, ethics, or legal norms and values repressive actions are taken 
through due process, in this case the negative excesses of the film have damaged 
the society. It is like an arrow stuck into someone’s body; even though the arrow is 
pulled away repressively, the wound is there and it takes efforts to heal the wound. 
We can imagine if a film with pornographic content is circulated in the society 
without passing any filter, the negative excesses will damage the society.

- A creation in the form of a film is supposedly a complete work. Thus, 
cutting off certain scenes may ruin its completeness. Furthermore, cutting 
off certain scenes may result in the loss of the main message tried to be 
conveyed by the film-maker (artist) to the viewers. However, sometimes, 
there are scenes which are not the essential message to be conveyed or 
the method of conveying the message conflicting with morality, civility, 
religious, or legal norms.

- For that reason, preventive actions as filters need to be taken, through the 
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following methods:
1. Classifying films, by, for example, determining if a film is for all 

ages, 17-year-old viewers, 21-year-old viewers or else.
2. First censoring the films which will be launched.

- Ideally, the preventive filter is done internally by the filmmakers (self-
censorship). However, in a society with any social system or type 
of civilization, external filter is still needed. It is because subjective 
standards need to be adjusted to the existing values in the social system, 
i.e. cultures, religions, customs, and other environments (situation 
gebundenheit).

- The argument of the Petitioners which assumes that the norms regulating 
the existing censorship and censorship institution (LSF) have limited 
their freedom of creativity (self-development) is in fact valid. However, 
such restrictions are permitted by Article 28J paragraph (1) and (2) of the 
1945 Constitution, to the effect that all every person shall be obligated to 
respect the human rights of another person and every person in exercising 
his/her right and freedom must submit to the restrictions stipulated in 
laws.

- Therefore, an institution that is to assess films which will be circulating in 
the society, with whatever name, formed by the government and the film 
community, is still required so that films that will be circulating will not 
disturb or injure other people’s Human Rights;

- Whereas the film assessment institution, with whatever name, must be 
the result of a consensus between the government representing the people 
at large outside the film community with the film community, and it 
must clearly control the assessment and the mechanisms for those whose 
films are assessed to submit objection to the assessment conducted by 
the institution. Thus, a balance between freedom of creativity and the 
government’s obligation in protecting the public interests will be created;

- Whereas if the provisions about censorship and censorship institution 
stipulated in the Film Law are abolished now, while the new Film Law 
setting forth the film assessment system with the new spirit, which is 
more democratic and which upholds human rights, especially the freedom 
of expression, is not existent, then the dismissal of the existing institution 
and mechanisms will create legal vacuum and legal uncertainty;

Therefore, before the ideal film assessment and assessment institution, which are 
the results of a consensus between the government as the people’s representative 
outside the film community and the film community can be realized through the 
new Film Law, the existing mechanisms and institution, i.e. censorship and LSF, 
can still be retained providing that the implementation of the mechanisms are in 
compliance with the spirit of the age, and it opens up an opportunity for the film 
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community, whose films are to be censored, to defend themselves, and annihilates 
the nuance of suppression of creativity in arts and film industry.

Based on the matters as described above, the Court has come to the following 
conclusion:

- Whereas the currently applicable Film Law, including the provisions on 
censorship and film censorship institution, is already irrelevant to the 
spirit of the age, so that it is urgent to establish a new film law with the 
provisions regarding the new film assessment system which is more in 
line with the spirit of democratization and respect for Human Rights;

- To prevent the occurrences of legal vacuum which will result in 
legal uncertainty, the existence of the a quo Film Law along with the 
provisions regarding censorship and film censorship institution included 
therein, can still be maintained, insofar as its implementation is attached 
with a new spirit to respect democracy and Human Rights or in other 
words the existing a quo Film Law along with all provisions regarding 
the censorship included therein shall be conditionally constitutional. 
Therefore, the existence of censorship and film censorship institution 
as included in the Film Law insofar as they meet the aforementioned 
requirements shall remain constitutional.

Considering the legal reasoning mentioned above, the Constitutional Court 
decided that the Petitioners’ petition is rejected.

Case 4

Identification

a) Indonesia, b) Constitutional Court of Indonesia, c) 28 June 2018, d) 16/ PUU-
XVI/2018, e) Constitutional Review of Statutes, f) Legislative members legal 
immunity case

Headnotes

The Legislative Bodies Law that regulated parliament members’ legal immunity 
was considered back in the New Order period and makes the House of 
Representative (Dewan Perwakilan Rakyat, DPR) seem a superpower institution 
that has violated the principles of democracy.
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Summary

In the case concerning legislative members legal immunity from public criticism 
and criminal investigation (2018), the applicants of this case is Forum for Legal 
and Constitutional Studies (Forum Kajian Hukum dan Konstitusi, FKHK), Husdi 
Herman, and Yudhistira Rifky darmawan, arguing that the Legislative Bodies 
Law was considered back in the New Order period and makes the House of 
Representative (Dewan Perwakilan Rakyat, DPR) seem a superpower institution 
that has violated the principles of democracy.

On Thursday (28/06/2018), the Indonesian Constitutional Court decided to 
grant the applications partially. The Constitutional Court annulled several 
provisions in the Legislative Bodies Law, particularly Article 73 on the forced 
summoning of citizens, Article 122 on the criminalization of critics to the House 
of Representative and Article 245 on the immunity of the DPR’s Members.

Annex 4: Case statistics

Case Statistic of the Indonesian Constitutional Court (2003 – 2019)

Type Total
Judicial  

Review of 
Law

Competence 
Dispute

Dispute of 
National 
Election 

Dispute of 
Regional 
Election

Dissolution 
of Political 

Party
Impeachment

Filed 3,008 1,325 26 675 982

Settled 2,974 1,291 26 675 982

Unconstitutional/
Accepted

397 263 1 70 75

Rejected 1,305 466 3 350 474

Unacceptable 1,005 407 16 183 403

Void 60 23 35 2

Withdrawn 171 123 5 15 28

Unauthorized 11 10 1

Provisional 
Decision

25 25

Pending 32

D
ec

isi
on
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2019

Type Total
Judicial  

Review of 
Law

Competence 
Dispute

Dispute of 
National 
Election 

Dispute of 
Regional 
Election

Dissolution 
of Political 

Party
Impeachment

Filed 207 1 262

• New Files 85

• Pending Files 122

Settled 355 92 1 262

Unconstitutional/
Accepted

16 4 12

Rejected 48 46 104

Unacceptable 150 32 104

Void 34 2 32

Withdrawn 18 8 10

Unauthorized 1 1

Provisional 
Decisions

Pending 115

D
ec

isi
on
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5. Kazakhstan

Constitutional Council

Overview
Article 20 of the Constitution proclaims that “freedom of speech and creative 
activities shall be guaranteed”, and that “everyone” has the right to receive and 
disseminate information. Examples of laws particularly relevant to the freedom of 
expression include the Law “On Mass Media” as well as parts of the Civil Code 
concerning reputation and private life. Kazakhstan is a state party to the International 
Covenant on Civil and Political Rights (ICCPR). The right to freedom of expression 
can be exercised either individually or in the form of mass media. Article 39 of the 
Constitution stipulates grounds for restrictions of rights and freedoms. Use of the 
words “...only to the extent...” in paragraph 1 of this provision suggests that measures 
of legal compulsion and the prevention of violations must meet the principles of 
fairness and proportionality. Article 20 itself contains restrictions specific to the 
freedom of expression, namely that “propaganda, or agitation for the forcible 
change of the constitutional system, violation of the integrity of the Republic, 
undermining of state security, and advocating war, social, racial, national, religious 
class and clannish superiority as well as the cult of cruelty and violence, shall not 
be allowed”. Key cases dealt with by the Constitutional Council of Kazakhstan 
presented in this chapter cover issues such as the scope of the term “citizen” in 
media legislation, the act of self-mutilation as a form of expression of opinion, 
and the relationship between freedom of expression and the rights of children. In 
terms of the context of the internet and the freedom of expression, internet access 
is considered to fall within the constitutional right to freely receive and disseminate 
information. Various provisions in the Law “On Mass Media” provide the basis for 
the regulation of internet content, including establishing the legal liability of internet 
intermediaries. Other provisions relevant to the latter include Article 455 of the Code 
on Administrative Offences and Article 274 of the Criminal Code.

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet

Annex: 
 1.   List of cited legal provisions
 2.   List of cited cases
	 3.			Summaries	of	significant	cases
 4.   Case statistics
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I. Defining freedom of expression

A. Scope and character 

Relevant constitutional provisions

The Constitution of the Republic of Kazakhstan guarantees freedom of speech 
(article 20, paragraphs 1 and 2), which, along with the right to freely receive and 
disseminate information, implies freedom of expression.

According to paragraph 2 and 3 of article 18 of the Constitution of the Republic of 
Kazakhstan еveryone shall have the right to confidentiality of individual deposits 
and savings, correspondence, telephone conversations, postal, telegraph, and 
other messages. The limitation of this right shall be permitted only in cases and 
according to the procedure directly established by law.

State bodies, public associations, officials, and the mass media must provide every 
citizen with the possibility to become familiar with the documents, decisions and 
other sources of information concerning his rights and interests.

Article 20 of the Constitution guarantees freedom of speech and creativity. 
Censorship shall be prohibited.

Everyone shall have the right to freely receive and disseminate information by 
any means not prohibited by law. The list of items constituting state secrets of the 
Republic of Kazakhstan shall be determined by law.

Propaganda or agitation for the forcible change of the constitutional system, 
violation of the integrity of the Republic, undermining of state security, and 
advocating war, social, racial, national, religious, and clannish superiority as well 
as the cult of cruelty and violence, shall not be allowed.

The Constitutional Council of the Republic of Kazakhstan in its normative 
resolution №3 of 18 May 2015 stated that “according to paragraphs 2 and 3 of 
article 20 of the Constitution, everyone shall have the right to freely receive 
and disseminate information by any means not prohibited by law. If this is not 
propaganda or agitation for the forcible change of the constitutional system, 
violation of the integrity of the Republic, undermining of state security, and 
advocating war, social, racial, national, religious, and clannish superiority as well 
as the cult of cruelty and violence, shall not be allowed.”
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Relevant legal provisions

Guarantees of the constitutional right to freedom of speech are the provisions of 
the Law of the Republic of Kazakhstan of 23 July 1999 “On Mass Media”, article 
2 of which provides:

“Freedom of speech, creative work, expression of own views and convictions in 
printed and other form, receipt and distribution of information by any method not 
prohibited by the Law shall be guaranteed by the Constitution of the Republic of 
Kazakhstan.”

The same article prohibits “Disclosure of information constituting state secrets 
or other secrets protected by law, propaganda and justification of extremism or 
terrorism, dissemination of information disclosing the techniques and tactics 
of anti-terrorist operations during their conduct, promotion of narcotic drugs, 
psychotropic substances and precursors, as well as pornography.”

In addition, the exercise of the right to freedom of expression must not infringe on 
the rights of others.

According to article 144 of the Civil Сode:

1. A citizen shall have the right to protect the secrecy of his private life, 
including the secrecy of letter exchange, telephone conversations, diaries, notes, 
comments, sexual behavior, adoption, birth, medical secrets, legal secrets, and the 
secrecy of bank deposits. The disclosure of the secrets of private life shall only be 
possible in the cases which are stipulated by legislative acts.

2. The publication of diaries, notes, comments and any other documents 
shall be permissible only with the permission of their author, and as regards let-
ters, - with the consent of both their author and the addressee. In the case of death 
of	one	of	them,	specified	documents	may	be	published	with	the	consent	of	the	sur-
viving spouse and the children of the deceased.

According to article 143 of the Civil Сode:

1. Through the court a citizen or a legal entity shall have the right to 
refutation of information which damages his (her) honor, dignity or business 
reputation, unless the one who spreads such information proves that the 
information is true.

2. Where the information that damages the honor, dignity or business 
reputation of a citizen or a legal entity is spread through the mass media, that 
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information must be refuted by the same mass media.
In	the	case	where	specified	information	is	contained	in	a	document	issued	

by an organization, such a document shall be subject to replacement or annulment 
with the obligatory communication to the addressees of the inconsistency of the 
information contained in that document.

The procedure for refutation in other cases shall be established by the court.
3. A citizen or a legal entity with regard to which the mass media published 

information which restricts his rights or legitimate interests, shall have the right to 
publish their response in the same mass media free of any charge.

4. The claim by a citizen or a legal entity to publish a refutation or 
response in the mass media shall be considered by the court in a case where the 
mass media refused such publication, or did not carry out the publication within 
one month, and also in the case of its liquidation.

5. Where a court decision is not executed, the court shall have the right to 
impose	a	fine	upon	the	violator,	which	shall	be	taken	for	the	revenue	of	the	budget.	
The	fine	shall	be	imposed	in	accordance	with	the	procedure	and	in	the	amounts	
which	are	established	by	the	civil	procedural	legislation.	The	payment	of	the	fine	
shall not exempt the violator from the obligation to execute the action stipulated in 
the court decision.

6. A citizen or a legal entity with regard to whom information was spread 
that damages his (her) honor, dignity or business reputation, shall have the right, 
apart from the refutation of such information, to demand compensation for the 
damage	and	the	moral	harm	inflicted	by	their	promulgation.

Regulations of this Article to protect the business reputation of the citizen 
shall be relevantly applied in order to protect the business reputation of the legal 
entity, except for the requirements to compensate the moral harm. Regulations on 
compensation of the damages shall be applied to protect the business reputation of 
the legal entity according to the procedure, established by this Code.

7. Where it is impossible to identify the person that spreads the information 
which damages the honor, dignity or business reputation of a citizen or a legal 
entity, the person with regard to whom such information is spread, shall have the 
right to appeal to the court with an application to recognize that the promulgated 
information as not true.

International instruments

The International Covenant on Civil and Political Rights was ratified by the Law 
of the Republic of Kazakhstan dated 28 November 2005. According to article 19, 
paragraph 2, of the Covenant, “everyone has the right to freedom of expression; 
this right includes freedom to seek, receive and impart information and ideas of all 
kinds, regardless of frontiers, either orally, in writing, in print, in artistic forms of 
expression, or by any other means of his choice.”
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The International Covenant on Civil and Political Rights was ratified by the Law 
of the Republic of Kazakhstan dated 28 November 2005. According to article 
19, paragraph 2, of the Covenant, “everyone shall have the right to freedom of 
expression; this right shall include freedom to seek, receive and impart information 
and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in 
the form of art, or through any other media of his choice.”

The Law of the Republic of Kazakhstan of 29 June 1998 ratified the International 
Convention on the Elimination of All Forms of Racial Discrimination. Article 5 of 
this act states that, in compliance with the fundamental obligations laid down in 
article 2 of this Convention, States Parties undertake to prohibit and to eliminate 
racial discrimination in all its forms and to guarantee the right of everyone, 
without distinction as to race, colour, or national or ethnic origin, to equality 
before the law, notably in the enjoyment of the following rights:

(vii) The right to freedom of thought, conscience and religion;
(viii) The right to freedom of opinion and expression;

Scope of the freedom of expression: Types of expression

In Resolution №4 of 21 April 2004 on checking the Law of the Republic of 
Kazakhstan “On Mass Media” for compliance with the Constitution of the 
Republic of Kazakhstan, the Constitutional Council of the Republic of Kazakhstan 
pointed out “that paragraph 1 of article 20 of the Constitution guarantees freedom 
of speech and creativity, which implies the right to freedom of expression of 
opinions, views, beliefs, ideas in various types and forms, including through the 
mass media.” The implementation of these constitutional provisions is ensured 
by the law regulating the legal ability of everyone to receive and distribute 
information by any lawful means, as well as by the prohibition of censorship (article 
20, paragraphs 1 and 2, of the Constitution).

In its normative resolution №2 of 27 February 2008 “Review of the 
constitutionality of parts 1 and 4 of article 361 of the Criminal Code of the 
Republic of Kazakhstan on the application of the Kapshagai city court of Almaty 
region”, the Constitutional Council noted that “the Constitution of the Republic 
proclaims and guarantees freedom of speech (article 20, paragraphs 1 and 2), 
which, along with the right to freely receive and disseminate information, implies 
freedom of expression.

In this regard, the Constitutional Council considers that the commission of acts of 
self-harm by convicted persons may be a form of expression of opinion (protest) 
and considered as a way to protect their rights by persons deprived of their liberty. 
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In such cases, prosecution for self-harm should be regarded as a restriction on the 
right to freedom of expression, which is part of the freedom of speech guaranteed 
by article 20 of the Basic Law.”

B. Rights holders 

Who enjoys the freedom of expression?

The right to freedom of expression can be exercised either individually or in the 
form of mass media.

According to article 5 of the Law of the Republic of Kazakhstan dated 23 July 
1999 “On Mass Media” natural and legal persons have the right to create mass 
media in accordance with the legislation of the Republic of Kazakhstan.

Media possessor – an individual or legal entity, carrying out the right of 
possession, use and disposal of mass media. The possessor of mass media 
shall have the right to act as an editorial office, editor, journalist, publisher, or 
distributor.

Special categories of persons or legal entities

In general, all persons enjoy the same right to self-expression. However, there are 
categories of people who have certain restrictions based on the type of activity. 
For example, according to paragraph 12 of the “Code of Ethics for Civil Servants 
of the Republic of Kazakhstan” (rules of official ethics for civil servants), civil 
servants should not publicly express their opinions on public policy and official 
activities if they:

1) does not correspond to the main directions of state policy;
2)    disclose proprietary information that is not authorized for disclosure;
3)	contains	unethical	statements	addressed	to	state	officials,	public	admin-
istration bodies, and other public servants.

According to paragraph 13, publications by civil servants on behalf of a state 
body on issues not related to the conduct of state policy, the activities of the state 
body and civil servants are not allowed. Publication of materials on pedagogical, 
scientific and other creative activities may be carried out by a public servant only 
on his own behalf as a private person.
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C. Obligations 

Obligations of the state

According to article 12, paragraph 1, of the Constitution, rights and freedoms are 
recognized and guaranteed in the Republic of Kazakhstan in accordance with the 
Constitution.

The final decisions of the Constitutional Council have repeatedly stressed that 
raising a particular type of rights or freedoms to the constitutional level and 
declaring it guaranteed in the Constitution means that the state has an obligation 
to ensure the implementation of these rights and freedoms (normative resolutions 
№3 of 20 April 2004, №4 of 1 July 2005 and №5 of 28 May 2007).

Obligations of non-state actors

Human rights and freedoms are guaranteed by the state within the limits 
established by the norms of the Constitution of the Republic and other normative 
legal acts corresponding to it.

According to article 2 of the Law “On Mass Media”, state bodies, public 
associations, officials and mass media shall be obliged to ensure the possibility for 
every citizen to familiarize themselves with documents, decisions and sources of 
information concerning his (her) rights and interests.

Paragraphs 3 and 4 of the same law state as follows:

3. Disclosure of information constituting state secrets or other secrets 
protected	by	law,	propaganda	and	justification	of	extremism	or	terrorism,	dissemi-
nation of information disclosing the techniques and tactics of anti-terrorist opera-
tions during their conduct, promotion of narcotic drugs, psychotropic substances, 
their analogues and precursors, as well as the cult of cruelty, violence and por-
nography shall be prohibited. 

4. The use of the media for the purpose of committing criminal and admin-
istrative	offenses	shall	be	prohibited.	

Article 18-1 stipulates that the media shall have the right to contact the informa-
tion holder with requests for provision of information that is not included in the 
official message:

Media requests for provision of information submitted in writing and (or) 
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in	the	form	of	an	electronic	document	shall	be	sent	signed	and	(or)	certified	by	an	
electronic digital signature of the editor-in-chief (editor), authorized person or 
accredited journalist.

The response to the request shall be submitted within seven working days 
from the date of its receipt in the form and in the language of the request, unless 
otherwise indicated in the request.

All these provisions also apply to non-governmental organizations.

II. Legitimate restrictions

A. Model of restrictions

Constitutional text: Restrictions on constitutional rights 

In accordance with article 39 of the Basic Law of Kazakhstan, rights and freedoms 
of an individual and citizen may be limited only by law and only to the extent 
necessary for the protection of the constitutional system, defense of public order, 
human rights and freedoms, and the health and morality of the population (item 1). 
Restriction of the rights and freedoms of citizens for political reasons shall not be 
allowed in any form. The rights and freedoms provided for by articles 11, 13–15, 
paragraph 1 of article 16, article 17, article 19, article 22, paragraph 2 of article 26 
of the Constitution, are not subject to limitation in any case.

Such restrictions must be adequate for legitimate purposes and meet certain 
requirements. Use of the words in paragraph 1 of article 39 of the Constitution 
“...only to the extent...”, suggests that measures of legal compulsion and the 
prevention of violations must meet the principles of fairness and proportionality, 
and protected Basic Law values of which are “person, his life, rights and freedoms.” 
(Normative resolution of the Constitutional Council of 27 February 2008 №2).

Constitutional	text:	Specific	grounds	for	restricting	freedom	of	expression

In addition to the above-mentioned provisions of article 39 of the Constitution, 
there are special grounds for restriction. According to article 20, paragraph 3 of the 
Constitution propaganda or agitation for the forcible change of the constitutional 
system, violation of the integrity of the Republic, undermining of state security, 
and advocating war, social, racial, national, religious, and clannish superiority as 
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well as the cult of cruelty and violence, shall not be allowed.

Further grounds for restricting the freedom of expression

Violation of the established restrictions entails criminal, administrative and civil 
liability of officials, editorial offices, editors, authors of relevant publications, as 
well as special liability of the mass media.

In particular, the Law of the Republic of Kazakhstan of 23 July 1999 “On Mass 
Media” (article 19) states:

1. A citizen or legal entity shall have the right to demand from the media 
to refute information that is not true and discredits his honor, dignity and business 
reputation, which was disseminated in the given media. Representatives of a 
citizen or legal entity shall also have this right.

If	a	citizen	or	legal	entity	applies	for	refutation,	the	editorial	office	of	the	
media, which does not have evidence that the information disseminated by this 
media is true, shall be obliged to refute it in the same media. 

The Criminal Code contains a number of rules that restrict these freedoms. In 
particular, insult (article 131 of the Criminal Code), incitement of social, national, 
tribal, racial, class or religious hatred (article 174 of the Criminal Code), as well 
as the dissemination of false information (article 274 of the Criminal Code) are 
criminal offenses for which criminal liability is provided. Criminal liability is 
also provided for abuse of the right to freedom of speech and free receipt and 
dissemination of information in cases of propaganda or public call for unleashing 
of aggressive war (article 161); propaganda or public calls to seize or retain power, 
as well as seizure or retention of power or forcible change of the constitutional 
order of the Republic of Kazakhstan (article 179); separatist activities (article 
180); propaganda of terrorism or public calls to commit an act of terrorism (article 
256).

In accordance with article 453 of the Code of the Republic of Kazakhstan On 
Administrative Offences (hereinafter – CAO) administrative responsibility is 
provided for the production, storage, import, transportation on the territory of 
the Republic of Kazakhstan of mass media products containing information and 
materials aimed at propaganda or agitation of violent change of the constitutional 
system, violation of the integrity of the Republic of Kazakhstan, undermining 
the security of the state, war, inciting social, racial, national, religious, class and 
family discord, the cult of cruelty, violence and pornography.
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B. Content of restrictions

The restrictions mentioned above are established within the requirements of the 
Constitution and international acts and do not have any special features in Kazakh-
stan.

The issue of censorship

In accordance with paragraph 1 of article 5 of the Basic Law, the Republic of 
Kazakhstan recognizes ideological and political diversity, and in accordance with 
paragraph 1 of article 20 of the Constitution, censorship is prohibited.

Article 2, paragraph 1, of the law of the Republic of Kazakhstan “On Mass Media” 
of 23 July 1999 №451-I provides that freedom of speech, creativity, expression 
in print and other forms of one’s views and beliefs is guaranteed and censorship 
is prohibited. This Law explains that censorship is the preliminary approval of 
messages and materials by the mass media with state bodies, officials and other 
organizations at their request or on other grounds in order to restrict or prohibit the 
dissemination of messages and materials or their individual parts. It follows from 
the content of this provision of the Law that messages and materials of mass media 
are not subject to censorship either before or after their placement or printing.

C. Standards of review

Limits to restrictions on the freedom of expression

The normative resolution of the Constitutional Council of the Republic of 
Kazakhstan dated April 21, 2004 №4 “On checking the Law of the Republic 
of Kazakhstan “On Mass Media” for compliance with the Constitution of the 
Republic of Kazakhstan” states that:

Paragraph 1 article 20 of the Constitution of the Republic guarantees freedom of 
speech and creative activities that implies the right to free expression of opinions, 
views, beliefs, ideas in different forms, including via mass media. The realization 
of these constitutional provisions has been guaranteed by law regulating the legal 
ability of everyone to receive and disseminate information by any lawful methods, 
as well as by establishment of prohibition on censorship (paragraphs 1 and 2 of 
article 20 of the Constitution).
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Limits to restrictions on the freedom of expression: Standards of review

In the normative resolution of the Constitutional Council of the Republic of 
Kazakhstan dated April 21, 2004 №4, it is explained that:

The possibility and conditions of restrictions on the right to freedom of speech, 
receipt and dissemination of information have been also provided by the 
International Covenant on Civil and Political Rights, adopted by the United 
Nation General Assembly on December 19, 1966, to which the Republic of 
Kazakhstan has joined. Pursuant to paragraph 2 article 19 of this document, 
“everyone shall have the right to freedom of expression; this right shall include 
freedom to seek, receive and impart information and ideas of all kinds, regardless 
of frontiers, either orally, in writing or in print, in the form of art, or through any 
other media of his choice.” According to paragraph 3 of this article “the exercise 
of the rights provided for in paragraph 2 of this article carries with it special 
duties and responsibilities. It may therefore be subject to certain restrictions, but 
these shall only be such as are provided by law and are necessary: a) For respect 
of the rights or reputations of others; b) For the protection of national security or 
of public order (ordre public), or of public health or morals.” In accordance with 
paragraphs 1 and 2 article 20 of the International Covenant on Civil and Political 
Rights, “any propaganda for war shall be prohibited by law. Any advocacy of 
national, racial or religious hatred that constitutes incitement to discrimination, 
hostility or violence shall be prohibited by law.” These provisions of the Covenant 
have	been	reflected	in	norms	of	articles	4,	15,	17,	31	of	the	Law.

The role of international law

In accordance with the Constitution of the Republic of Kazakhstan, “the 
provisions of the Constitution, the laws corresponding to it, other regulatory and 
legal acts, international agreements and other commitments of the Republic, 
as well as normative resolutions of the Constitutional Council and the Supreme 
Court of the Republic, shall be the functioning law in the Republic of Kazakhstan. 
International agreements ratified by the Republic have primacy over its 
laws. The legislation of the Republic determines the procedure and conditions 
of operation of international agreements in the territory of the Republic of 
Kazakhstan to which Kazakhstan is a party.” (paragraphs 1-3 of article 4 of the 
Constitution).
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III. Impact of the internet

A. Relevant laws and regulations

Access to the internet

The Constitution of the Republic of Kazakhstan does not contain an independent 
rule on the right to access the Internet. Access to the Internet is possible within 
the framework of the constitutional provision provided for in article 20, para-
graph 2, “Everyone shall have the right to freely receive and disseminate infor-
mation by any means not prohibited by law.”

Certain norms of legal relations in the field of access to information are regulated 
in the laws of the Republic of Kazakhstan: from November 24, 2015 “On 
Informatization”, from July 23, 1999 “On Mass Media”, from November 16, 2015 
“On Access to Information”, from December 19, 2003 “On Advertising”, from 
July 5, 2004 “On Communication”, etc.

Regulation	of	internet	content:	Blocking,	filtering	etc.

Article 2 of the Law of the Republic of Kazakhstan dated 23 July 1999 №451-I 
“On Mass Media” states that, “disclosure of information constituting state se-
crets or other secrets protected by law, propaganda and justification of extrem-
ism or terrorism, dissemination of information disclosing the techniques and 
tactics of anti-terrorist operations during their conduct, promotion of narcotic 
drugs, psychotropic substances, their analogues and precursors, as well as the 
cult of cruelty, violence and pornography shall be prohibited”. The use of the 
media for the purpose of committing criminal and administrative offenses shall 
be prohibited. 

In accordance with article 13 of the Law “On Mass Media”, if the court finds 
information distributed through information and communication networks to 
be contrary to the law, the authorized state bodies, communication operators, 
owners of Internet resources are obliged to suspend or stop the distribution of 
products on the territory of the Republic of Kazakhstan, or the release of mass 
media. A court decision to suspend the distribution of mass media products 
or publication of a mass medium, if this mass medium is an Internet resource, 
entails prohibition to use a domain name with the same or duplicate name for 
a period not exceeding three months. A court decision to stop distributing mass 
media products or publishing mass media, if a mass medium is an Internet 
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resource, entails cancellation of the registration of the domain name and ban on 
the use, within one year, of a domain name with the same or duplicate name, the 
registration of which was canceled by a court decision.

Legal liability of internet intermediaries

In accordance with the Law “On Mass Media”, Internet resources are classified 
as Mass Media (article 1, sub-paragraph 4). Therefore, all media requirements 
apply to Internet resources as well.

Thus, the site content must comply with current legislation “On Mass Media”, 
Copyright and Related Rights, Advertising, etc.

Article 455 of CAO establishes the liability of Internet resources for the pro-
duction, dissemination, placement and use of advertising of goods (works and 
services), prohibited for advertising by the laws of the Republic of Kazakhstan, 
committed with the use of mass media.

Article 274 of the Criminal Code establishes liability for dissemination of 
knowingly false information, creating a danger of violation of public order 
or infliction of substantial harm to the rights and legal interests of citizens or 
organization or the interests of society or the state, protected by the Law.

B. Judicial interpretation

In the normative resolution of the Supreme Court of the Republic of Kazakhstan 
dated December 18, 1992 №6 “On the application in judicial practice of legislation 
on the protection of honor, dignity and business reputation of individuals and 
legal entities” provides explanations. The plaintiff, along with the claim for the 
protection of honor and dignity, has the right to submit a claim for compensation 
for material damage caused by the dissemination of defamatory information.

Along with the claim for the protection of honor and dignity, the court may 
also consider the claim of a citizen or legal entity for compensation for moral 
(non-property) damage caused to it as a result of the dissemination by the 
defendant of false information that discredits its honor and dignity, or caused 
other non-property damage. The amount of compensation for moral (non-
property) harm is determined when making a decision in monetary terms, 
depending on the nature of the information (charges of committing criminal 
acts, administrative and civil law offenses, immoral acts, etc.), the extent of 
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their distribution, the form of guilt of the defendant, his financial situation and 
other circumstances that deserve attention.

The country’s legislation in this area is constantly being improved in accordance 
with the decisions of the Constitutional Council.

Annex 1: List of cited legal provisions

1. The Constitution:

-    Articles 4, 5, 11, 13-15, paragraph 1 of article 12, paragraph 1 of article 16, 
articles 17-20, 22, 26 and 39 of the Constitution of the Republic of Kazakhstan;

2. Codes and Laws:

-    Articles 143, 144 of the Civil Code of the Republic of Kazakhstan dated 
December 27, 1994 № 268-XIII;

-    Law of the Republic of Kazakhstan № 245 of 29 June 1998 “On the accession of 
the Republic of Kazakhstan to the International Convention on the elimination of 
all forms of racial discrimination”.  

-    Article 1, paragraph 1 of article 2, articles 5, 13, 18 and 19 of the Law of the 
Republic of Kazakhstan “On Mass Media” dated 23 July 1999 № 451-I;

-    Law of the Republic of Kazakhstan № 91-III of 28 November 2005 “On 
ratification of the International Covenant on Civil and Political Rights”, adopted 
by the United Nations General Assembly resolution 2200A (XXI) of 16 
December 1966”; 

-    Articles 131, 161, 174, 179, 180, 256, 274 of the Criminal Code of the Republic 
of Kazakhstan dated July 3, 2014 № 226-V;

-    Articles 453, 455 of the Code of the Republic of Kazakhstan On Administrative 
Offenses dated July 5, 2014 № 235-V ZRK;

-    paragraph 12 of the Code of Ethics of Civil Servants of the Republic of Kazakhstan 
(Rules of Service Ethics of Civil Servants) dated December 29, 2015 № 153;
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3.    Normative resolutions of the Constitutional Council of the Republic of 
Kazakhstan:

-    from April 21, 2004 №4 “On checking the Law of the Republic of Kazakhstan 
“On Mass Media” for compliance with the Constitution of the Republic of 
Kazakhstan”;

-    from February 27, 2008 №2 “On checking the constitutionality of parts one and 
four of article 361 of the Criminal Code of the Republic of Kazakhstan on the 
appeal of the Kapshagay city court of Almaty region”;

-    from May 18, 2015 №3 “About official interpretation of paragraph 1 of article 
27 of the Constitution of the Republic of Kazakhstan and checks on compliance 
of the Constitution of the Republic of Kazakhstan Law of the Republic of 
Kazakhstan “On Protection of Children from Information Harmful to Their 
Health and Development” and the Law of the Republic of Kazakhstan “On 
Amendments and Additions to Some Legislative Acts of the Republic of 
Kazakhstan on Issues of Protection of Children from Information Harmful to 
Their Health and Development”.

4.    Normative resolutions of the Supreme Court of the Republic of 
Kazakhstan:

-    from December 18, 1992 №6 “On the application in judicial practice of 
legislation on the protection of honor, dignity and business reputation of 
individuals and legal entities”.

Annex 2: List of cited cases

On verification the Law of the Republic of Kazakhstan “On Mass Media” for 
compliance with the Constitution of the Republic of Kazakhstan [on April 21, 
2004,	№	4]

On	verification	the	constitutionality	of	the	first	and	fourth	parts	of	article	361	of	
the Penal Code of the Republic of Kazakhstan on appeal of the Kapshagai City 
Court	of	Almaty	Region	[on	February	27,	2008,	№	2]

On	verification	of	compliance	with	the	Constitution	of	the	Republic	of	Kazakhstan	
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of the Law of the Republic of Kazakhstan “Protection of Children from 
Information Harmful to Their Health and Development” and the Law of the 
Republic of Kazakhstan “On amendments and additions to some legislative acts 
of the Republic Kazakhstan on Issues of Protection Children from Information 
Harmful	to	Their	Health	and	Development”	[on	May	18,	2015,	№	3]

Annex 3: Summaries of significant cases

Identification
a) Country, b) Name of the Court, c) Date of the decision given, d) Reference 
number of the decision, e) Jurisdiction, f) Title of the decision

Case 1

Identification

a) Kazakhstan
b) Constitutional Council
c) On April 21, 2004 <http://adilet.zan.kz/rus/docs/`S040000004>
d)	 №4
e)  According to paragraph 1 of Article 72 of the Constitution of the 

Republic of Kazakhstan.
f)  On verification the Law of the Republic of Kazakhstan “On Mass 

Media” for compliance with the Constitution of the Republic of 
Kazakhstan

Headnotes 

Article 20, paragraph 2 of the Constitution of the Republic stipulates: “Everyone 
shall have the right to freely receive and disseminate information by any means 
not prohibited by law. The list of items constituting state secrets of the Republic of 
Kazakhstan shall be determined by law”. It follows from this norm that all subjects 
of constitutional and legal relations have this right. The Constitutional Council 
considers that the use of the term “citizen” narrows the scope of the Law and leads 
to the inconsistency of the content of its preamble with paragraph 2 of article 20 of 
the Constitution of the Republic. Thus, the Constitutional Council of the Republic 
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established that the Law of the Republic of Kazakhstan “On Mass Media”, adopted 
by the Parliament of the Republic on March 18, 2004 and submitted for signature 
to the President of the Republic of Kazakhstan on March 25, 2004, does not 
comply with the Constitution of the Republic in a number of provisions and norms. 

Summary

In accordance with subparagraph 2) paragraph 1 of article 72 of the Constitution 
of the Republic of Kazakhstan, the Head of State submitted an appeal to the 
Constitutional Council on consideration of the Law “On Mass Media” for 
compliance with the Constitution of the Republic of Kazakhstan.

The Constitutional Council’s decision is based on the following considerations.   

Paragraph 1 article 20 of the Constitution of the Republic guarantees freedom of 
speech and creative activities that implies the right to free expression of opinions, 
views, beliefs, ideas in different forms , including via mass media. The realization 
of these constitutional provisions has been guaranteed by law regulating the legal 
ability of everyone to receive and disseminate information by any lawful methods, 
as well as by establishment of prohibition on censorship (paragraphs 1 and 2 of 
article 20 of the Constitution).

The possibility and conditions of restrictions on the right to freedom of speech, 
receipt and dissemination of information have been also provided by the 
International Covenant on Civil and Political Rights, adopted by the United Nation 
General Assembly on December 19, 1966, to which the Republic of Kazakhstan 
has joined. Pursuant to paragraph 2 article 19 of this document, “everyone shall 
have the right to freedom of expression; this right shall include freedom to seek, 
receive and impart information and ideas of all kinds, regardless of frontiers, 
either orally, in writing or in print, in the form of art, or through any other media 
of his choice.” According to paragraph 3 of this article “the exercise of the 
rights provided for in paragraph 2 of this article carries with it special duties and 
responsibilities. It may therefore be subject to certain restrictions, but these shall 
only be such as are provided by law and are necessary: a) For respect of the rights 
or reputations of others; b) For the protection of national security or of public 
order (ordre public), or of public health or morals.” In accordance with paragraphs 
1 and 2 article 20 of the International Covenant on Civil and Political Rights, “any 
propaganda for war shall be prohibited by law. Any advocacy of national, racial or 
religious hatred that constitutes incitement to discrimination, hostility or violence 
shall be prohibited by law.” These provisions of the Covenant have been reflected 
in norms of articles 4, 15, 17, 31 of the Law.
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Case 2

Identification

a) Kazakhstan
b) Constitutional Council
c) On February 27, 2008 <http://adilet.zan.kz/rus/docs/S080000002>
d)	 №2
e)  Pursuant to paragraph 2 of article 72 of the Constitution of the 

Republic of Kazakhstan.
f)	 	On	verification	the	constitutionality	of	the	first	and	fourth	parts	of	

article 361 of the Penal Code of the Republic of Kazakhstan on appeal 
of the Kapshagai City Court of Almaty Region

Headnotes 

Committing acts of self-mutilation may be a form of expression of opinion (protest) 
and be considered as a way of protecting their rights by persons deprived of their 
liberty. In such cases, prosecution for self-mutilation should be regarded as a 
restriction of the right to freedom of expression that is a component of freedom of 
speech guaranteed by article 20 of the Constitution of Kazakhstan. In this regard, 
the Constitutional Council of the Republic of Kazakhstan recognized part one and 
part four (regarding the establishment of qualifying features of part one) of  article 
361 of the Criminal Code of the Republic of Kazakhstan as unconstitutional.

Summary

The statement declaring the first and fourth parts of article 361 of the Criminal 
Code of the Republic of Kazakhstan, criminalizing the commission of self-
mutilation by a group of people held in institutions providing isolation from 
society, in order to destabilize the normal activities of institutions or obstruction of 
the legitimate activities of employees of institutions, as well as for the same acts 
committed by a group of people by prior conspiracy or with the use of violence 
dangerous to life and health of Kapshagai City Court of Almaty Region have been 
received on January 28, 2008.

The Constitutional Council’s decision is based on the following considerations.   

Persons deprived their liberty have been entitled all the rights and freedoms in 
Kazakhstan guaranteed by the Constitution and international legal documents 
recognized by the Republic, taking into account the restrictions that are inevitable 
for life in conditions of isolation from society that is consistent with international 
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human rights standards.

According to article 5 of the Basic Principles for the Treatment of Prisoners, 
adopted by resolution 45/III on December 14, 1990 United Nations General 
Assembly, with exception of those restrictions the necessity of which is clearly 
determined by the fact of imprisonment, all prisoners have been entitled human 
rights and fundamental freedoms enshrined in Universal Declaration of Human 
Rights, International Covenant on Civil and Political Rights and other United 
Nations documents.

The Constitution of the Republic proclaims and guarantees freedom of speech 
(paragraphs 1 and 2 of article 20) which along with the right to freely receive 
and disseminate information implies freedom of expression. In accordance with 
paragraph 2 of article 19 of the International Covenant on Civil and Political 
Rights, adopted by resolution 2200A (XXI) United Nations General Assembly 
on December 16, 1966, ratified by the Law of the Republic of Kazakhstan on 
November 28, 2005 N91-III and which is pursuant to paragraph 1 article 4 of the 
Constitution is an integral part of the current law of Kazakhstan, “everyone shall 
have the right to freedom of expression; this right shall include freedom to seek, 
receive and impart information and ideas of all kinds, regardless of frontiers, 
either orally, in writing or in print, in the form of art, or through any other media 
of his choice.” The international standards that most countries adhering in the 
Organization for Security and Co-operation in Europe, practice of the United 
Nations Human Rights Committee and other bodies ensuring the implementation 
of international legal acts on protection of fundamental human rights and 
freedoms, consider forms of human expression of their opinion quite broadly, 
including protest behavior, if it is substantially aimed at expressing his opinion.

For this purpose, the Constitutional Council supposes that the commission of 
acts of self-mutilation may be a form of expression of opinion (protest) and be 
considered as a way of protecting their rights by persons deprived their liberty. 
In such cases, prosecution for self-mutilation should be regarded as a restriction 
of the right to freedom of expression that is a component of freedom of speech 
guaranteed by article 20 of the Constitution of Kazakhstan. The Constitutional 
Council of the Republic of Kazakhstan recognized part one and part four (regarding 
the establishment of qualifying features of part one) article 361 of the Penal Code 
of the Republic of Kazakhstan unconstitutional (as amended by the Law of the 
Republic of Kazakhstan dated March 26, 2007 N 240-III “On Amendments and 
Additions to Some Legislative Acts of the Republic Kazakhstan on the issues of 
the penal system”).
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Case 3

Identification

a) Kazakhstan
b) Constitutional Council
c) On May 18, 2015
d)	 №3
e)  Pursuant to paragraph 1 of article 72 of the Constitution of the 

Republic of Kazakhstan.
f)	 	On	verification	of	compliance	with	the	Constitution	of	the	Republic	of	

Kazakhstan of the Law of the Republic of Kazakhstan “Protection of 
children from information harmful to their health and development” 
and the Law of the Republic of Kazakhstan “On Amendments and 
Additions to Some Legislative Acts of the Republic Kazakhstan on 
Issues of Protection Children from Information Harmful to Their Health 
and Development”

Headnotes

In accordance with article 27, paragraph 1 of the Constitution of the Republic 
of Kazakhstan, marriage and family, motherhood, fatherhood and childhood 
shall be under the protection of the state and are among the fundamental 
constitutional values   of the Republic, which naturally follow from the lofty goals 
and basic principles formulated in the Basic Law. However, the law limiting the 
constitutional rights and freedoms of a person and a citizen must comply with 
the requirements of legal accuracy and predictability of consequences, that is, 
its norms must be formulated with a sufficient degree of clarity and based on 
understandable criteria that make it possible to clearly distinguish lawful from 
unlawful behavior, excluding the possibility of arbitrary interpretation provisions 
of the law. Following the consideration of the case, the Constitutional Council 
established that a number of provisions of Law No. 1 and Law No. 2 are not 
clearly formulated, as a result of which their application does not exclude the 
possibility of violation of certain constitutional provisions, including the norms on 
human and civil rights and freedoms.

Summary
 
An appeal of the Chairman of Senate of Parliament of the Republic of 
Kazakhstan was received on March 17, 2015 on consideration for compliance 
with the Constitution of the Republic of Kazakhstan Laws of the Republic of 
Kazakhstan “Protection of Children from Information Harmful to Their Health 



5. Kazakhstan   199

and Development” and “On Amendments and Additions to Some Legislative Acts 
of the Republic Kazakhstan on Issues of Protection Children from Information 
Harmful to Their Health and Development”, adopted by Parliament of the 
Republic of Kazakhstan on February 19, 2015 and submitted for signature to the 
President of the Republic of Kazakhstan on February 28, 2015. 

The Chairman of Mazhilis of Parliament of the Republic of Kazakhstan appealed 
to the Constitutional Council on April 16, 2015 to give an official interpretation 
of paragraph 1 article 27 of the Constitution of the Republic of Kazakhstan 
regarding the following issue: “Paragraph 1 article 27 of the Constitution of the 
Republic determines that motherhood, fatherhood and childhood shall be under 
the protection of the state. In this regard, to ensure the implementation of this 
constitutional norm, is the state entitled to enact laws restricting the rights provided 
for in paragraph 2 article 20 of the Constitution of the Republic of Kazakhstan to 
ensure the realisation this constitutional norms? Pursuant to paragraph 2 article 
26 of Constitutional Law of the Republic of Kazakhstan № 2737 dated December 
29, 1995 “On the Constitutional Council of the Republic of Kazakhstan” by 
resolution of the Constitutional Council № 3/1 dated April 16, 2015 these appeals 
are combined into one constitutional proceeding.

The Constitutional Council’s decision is based on the following considerations.   

According to paragraphs 2 and 3 article 20 of the Constitution, everyone shall 
have the right to freely receive and disseminate information by any means not 
prohibited by law. At the same time, propaganda or agitation for the forcible 
change of the constitutional system, violation of the integrity of the Republic, 
undermining of state security, and advocating war, social, racial, national, religious 
and clannish superiority, as well as the cult of cruelty and violence shall not be 
allowed.

The constitutional right provided by paragraph 2 article 20 of the Constitution 
shall be realised within the limits and in the manner determined by laws and shall 
not be included in the list of rights and freedoms established by paragraph 3 article 
39 of the Basic Law, which shall not be restricted in any cases. According to 
paragraph 1 article 39 of the Constitution, rights and freedoms of an individual 
and citizen may be limited only by law and only to the extent necessary for 
the protection of the constitutional system, defense of public order, human 
rights and freedoms, and the health and morality of the population (normative 
resolutions of the Constitutional Council № 2 dated April 4, 2002, № 5 dated 
August 5, 2002 and № 4 dated April 21, 2004).

The legislator when adopting such laws, is obliged to proceed from the 
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constitutional limits of the permissible restriction human and civil rights and 
freedoms without distorting the essence of constitutional rights and freedoms and 
without introducing such restrictions that are not consistent with constitutionally 
defined aims (normative resolutions of the Constitutional Council № 2 dated 
February 27, 2008 and № 5 dated August 20, 2009).

The Convention on the Rights of the Child (adopted by the United Nations 
General Assembly on November 20, 1989, ratified by resolution of the Supreme 
Council of the Republic of Kazakhstan on June 8, 1994 №77-XIII) obliges states 
parties to provide child with such protection and care which is necessary for his 
well-being (paragraph 2 article 3) and take all necessary legislative, administrative, 
social and educational measures in order to protect the child from all forms of 
physical or psychological violence, insult or abuse (paragraph 1 article 19).

According to article 13 of the Convention, “The child shall have the right to 
freedom of expression; this right shall include freedom to seek, receive and impart 
information and ideas of all kinds, regardless of frontiers, either orally, in writing 
or in print, in the form of art, or through any other media of the child’s choice. The 
exercise of this right may be subject to certain restrictions, but these shall only 
be such as are provided by law and are necessary: (a) For respect of the rights or 
reputations of others; or (b) For the protection of national security or of public 
order, or public health or morals. Pursuant to article 17 of the Convention, “States 
Parties recognize the important function performed by the mass media and shall 
ensure that the child has access to information and material from a diversity of 
national and international sources, especially those aimed at the promotion of his 
or her social, spiritual and moral well-being and physical and mental health. To 
this end, States Parties are encouraging the development of appropriate principles 
for protecting the child from information and materials harmful to his well-being.”

Therefore, the Constitutional Council assumes that the state in order to ensure the 
realisation of its obligations to protect childhood arising from paragraph 1 article 
27 of the Constitution, has the right to adopt laws restricting human right provided 
by paragraph 2 article 20 of the Basic Law and impose additional duties on 
persons who are responsible for preserving the life and health of minors, creating 
conditions ensuring their full physical, moral, spiritual and mental development.
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Annex 4: Case statistics

Year

The total
number of 
normative 
resolutions

The 
Prime-

Minister
Courts

The 
Chairman 

of the 
Senate of 

the
Parliament

The
President

The 
Chairman 

of the 
Mazhilis of 

the
Parliament

Deputies of 
the

Parliament

1996 9 1***+1 3*** 2 1 1

1997
19 5***+

1*****+3
1***+3 2 3 1

1998 16 2 3**+6 2 3
1999 24 3 2***+8 1 3 4 3
2000 24 3 6 4 3 8
2001 19 2 7 5 2****+3

2002
10 2 2***+1**   

+1
2 2

2003 13 1**+1 3 3 1 1 3
2004 10 1 2 1 2 1***+1
2005 6 2 1 2
2006 6 1 1 1 1+1***
2007 9 1 1 1*** 3+1**
2008 9 1 2+1*** 1 2***

2009
7 1 1*+1**+ 

1***
1**** 1 1****

2010 3 1+1** 1***
2011 4 1 1 1
2012 3 1+1****
2013 2 1 1
2014 2 1 1
2015 3 1**** 1+1****
2016 1 1
2017 3 1
2018 3 2 1
2019 3 3
2020 2 1 1

overall 208 27 70 35 26 17 25

Note: This table demonstrates case statistics of the Constitutional Council.
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* The refusal from filed appeal. 

** The termination of constitutional proceeding.

*** Refused to accept an appeal.

**** Appeals have been unified into one constitutional proceeding.

***** The objection of the President has been unsolved. The decision of the Constitutional Council has 
been considered unacceptable and the constitutional proceeding has been terminated. 
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6. Republic of Korea

Constitutional Court

Overview
The freedom of expression is enshrined in Article 21 of the Constitution. 
Specifically, Article 21(1) states that all citizens shall enjoy the freedom of speech 
and the press, and freedom of assembly and association. Examples of legislation 
relevant to the freedom of expression include laws on newspapers, broadcasting, 
press arbitration, and assembly and demonstration. The Republic of Korea is a 
state party to the International Covenant on Civil and Political Rights (ICCPR). 
Even though there is no constitutional case law recognizing the freedom of 
expression of foreign nationals, the Constitutional Court has previously stipulated 
the universality of fundamental rights such as human dignity. Foreign nationals 
are therefore thought to be entitled to enjoy the freedom of expression. Article 37 
of the Constitution contains grounds for restrictions applicable to all freedoms and 
rights. These include national security, law and order, and public welfare. Specific 
to freedom of expression, Article 21(4) proclaims that neither speech nor the press 
shall violate the honor or rights of other persons nor undermine public morals 
or social ethics. Provisions such as Article 77 (martial law) can also have an 
impact on the restriction of the freedom of expression. In applying Article 37(2), 
standards of review include the principle against excessive restriction, and also the 
intensification or easing of review. Applying the latter to freedom of expression 
points to distinguishing between contents-neutral or contents-based restrictions, 
and considering the significance of political expression. Other relevant standards 
of review include the principle against prior censorship, the doctrine of clear and 
present danger, and the principle of clarity. Regarding the context of the internet, 
various significant laws exist. Some of these have been subject to interpretation by 
the Constitutional Court, such as via rulings on the constitutionality of the ban on 
subversive communication on the internet, the imposition of criminal penalty on 
false communication, the prohibition of internet use for election campaign, or the 
establishment of an identity verification system on the internet.

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet

Annex: 
 1.   List of cited legal provisions
 2.   List of cited cases
	 3.			Summaries	of	significant	cases
 4.   Case statistics
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I. Defining freedom of expression

A. Scope and character

1. Constitutional provisions

The freedom of speech and press is separately prescribed in Chapter 2 “Rights and 
Duties of Citizens” of the Constitution of the Republic of Korea. Constitutional 
orthodoxy in Korea and case-laws find the part is prescribed to provide for the 
freedom of expression. The freedom of expression could be manifested through 
various forms of medium such as commercial, religion and art, and in such a case, 
constitutional provisions on the freedom of occupation (Article 15), freedom of 
religion (Article 20(1)) and the freedom of art (Article 22(1)) may serve as special 
provisions for the freedom of expression.

Constitution of the Republic of Korea
Article 21 
(1)    All citizens shall enjoy freedom of speech and the press, and freedom of 

assembly and association. 
(2)    Licensing or censorship of speech and the press, and licensing of assembly 

and association shall not be recognized.
(3)    The standards of news service and broadcast facilities and matters necessary 

to ensure the functions of newspapers shall be determined by Act.
(4)    Neither speech nor the press shall violate the honor or rights of other 

persons nor undermine public morals or social ethics. Should speech or the 
press violate the honor or rights of other persons, claims may be made for 
the damage resulting therefrom.

Unlike the aforementioned provision (Article 21) of the current Constitution, 
however, the First Constitution of the Republic of Korea (established and 
proclaimed in 1948) did not hesitate to apply the principle of statutory reservation 
on the freedom of expression. It stated in Article 13 that “All citizens shall not 
be restricted of the freedom of speech, press, assembly and association except as 
provided by Act.” Yoo Jin-oh, a key drafter of the First Constitution, stated in his 
book Heonbeophaeui as follows: notwithstanding the absence of the principle of 
statutory reservation on the First Amendment to the United States Constitution, 
“restriction by means of law upon the abuse of the freedom of speech that causes 
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social disorder or crime is unavoidable.”73

 
Article 13 of the founding Constitution was revised in 1960 to take the form of 
Article 21 of the current Constitution (“All citizens shall not be restricted of the 
freedom of speech and the press and the freedom of assembly and association”). 
In 1962, the Constitution was once again revised to relocate the aforementioned 
provision to Article 18(1) and create Article 18(2)74 that prescribed the ban on 
censorship. The revised Constitution in 1972 – the so-called Yushin Constitution 
– reverted to the principle of statutory reservation and crossed out the provision 
on the ban on censorship. However, the current Constitution, amended in 1987, 
no longer applied the statutory reservation principle and revived the provisional 
ground on the ban on censorship in a bid to strongly protect the freedom of 
expression.

2. Legal provisions in ordinary legislation

Act on the Promotion of Newspapers, etc. 
Article 1 (Purpose) The purpose of this Act is to contribute to expanding 
the freedom of the press and to democratically molding public opinion by 
guaranteeing the freedom and independence of publication of newspapers, 
etc. and the functions thereof, by promoting a sense of social responsibility 
regarding newspapers, etc. and by assisting and fostering the newspaper 
industry.

Article 3 (Freedom and Responsibility regarding Newspapers, etc.) 
(1)    The freedom and independence of the press for newspapers and online 

newspapers shall be guaranteed.
(2)    Newspapers and online newspapers shall have a right to free access 

to information sources as a kind of the freedom of the press under 
paragraph (1), and have the freedom to freely publish covered 
information.

(3)    Newspapers and online newspapers shall respect the dignity and value 
of human beings and the fundamental system of democracy.

73  ���“Heonbeophaeui” is a commentary on the first Constitution of the Republic of Korea. The author of the 
commentary, Yoo Jin-oh, played an important role in drafting this first Constitution. The title “Heonbeophaeui” 
means “explaining the meaning of the Constitution”.

74  ���“Licensing or censorship of speech and the press, and licensing of assembly and association shall not be 
recognized. However, censorship of film and entertainment shall be recognized to maintain public morals or social 
ethics.”
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Article 4 (Freedom and Independence of Editing)
(1)    The freedom and independence of editing newspapers and online 

newspapers shall be guaranteed. 
(2)    Newspaper enterprisers and online newspaper enterprisers shall 

guarantee editors’ self-regulated editing.

Broadcasting Act
Article 1 (Purpose) The purpose of this Act is to promote the protection 
of the rights and interests of the viewers, the formation of the democratic 
public opinion and the improvement of national culture, and to contribute 
to the development of broadcasting and advancement of public welfare, by 
guaranteeing the freedom and independence of broadcasting and by enhancing 
public responsibilities of broadcasting.

Article 4 (Freedom and Independence of Broadcast Programming) 
(1)    The freedom and independence of broadcast programming shall be 

guaranteed.
(2)    No one shall regulate or interfere with the broadcast programming unless as 

prescribed by this Act or other Acts.
(3), (4) Omitted.

Act on Press Arbitration and Remedies, etc. for Damage Caused by Press 
Reports
Article 3 (Freedom and Independence of Press)
(1) The freedom and independence of the press shall be guaranteed.
(2)    No person shall regulate on or interfere with the freedom and independence 

of the press.
(3)    The press shall have rights to have free access to information sources, and 

freedom to publish covered information.
(4)    Freedom and rights referred to in paragraphs (1) through (3) shall not be 

restricted, except as otherwise provided by the Constitution and Acts.

Assembly and Demonstration Act
Article 1 (Purpose) The purpose of this Act is to achieve an appropriate 
balance between the guarantees of the right to assemble and demonstrate and 
public peace and order by guaranteeing the freedom of lawful assemblies and 
demonstrations and protecting citizens from unlawful demonstrations.
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Article 3 (Prohibition of Obstruction of Assembly and Demonstration)
(1)    No one shall interfere with a peaceful assembly or demonstration or disrupt 

its order by means of violence or threat or by any other means.
(2)    No one shall obstruct the organizer and the moderator of an assembly or 

demonstration in the course of the performance of their duties under the 
provisions of this Act by means of violence or threat or by any other means.

(3)    In cases where it is feared on reasonable grounds that a peaceful assembly 
or demonstration may be interfered with, the organizer of the assembly 
or demonstration may notify the competent police authority of such risk 
and request its protection. In this case, the head of the competent police 
authority shall not decline such request for protection without any justifiable 
reason.

3.	Ratified	international	treaties

According to Article 6(1) of the Constitution, “Treaties duly concluded and 
promulgated under the Constitution and the generally recognized rules of 
international law shall have the same effect as the domestic laws of the Republic 
of Korea.” The Republic of Korea has ratified a number of UN human rights 
treaties, the following are especially relevant to the freedom of expression:

- International Covenant on Civil and Political Rights (ICCPR) - Effective 
as of July 10, 1990

- International Covenant on Economic, Social and Cultural Rights 
(ICESCR) - Effective as of July 10, 1990 

- Convention on the Rights of the Child (CRC) - Effective as of December 
20, 1991 

- International Covenant on the Elimination of All Forms of Racial 
Discrimination (ICERD) - Effective as of March 5, 1997

- Convention on the Rights of Persons with Disabilities (CRPD) - Effective 
as of May 3, 2008

4. Scope of the freedom of expression

The Constitutional Court of Korea stipulates that “Specifics of the freedom 
of speech and press include the freedom of expression and dissemination of 
intent, the freedom of information, the freedom of press and the freedom of 
broadcasting and presenting. Of these sub-categories, the freedom of expression 
and dissemination of intent includes any medium in all forms with no restrictions, 
and thus extends to dialogue, speech, debate, play, broadcast, music, motion 
picture, song, as well as document, novel, poetry, drawing, photo, sculpture and 
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painting and calligraphic work” (2001Hun-Ka27, April 25, 2002). In this regard, 
the Constitutional Court finds all means of expressing one’s intent, such as 
assembly and demonstration (89Hun-Ka8, January 28, 1992), election campaign 
(2003Hun-Ba84, February 23, 2006), and online bulletin board (2008Hun-
Ma324, etc., February 25, 2010) fall within the scope of protection of the freedom 
of expression. The scope also includes symbolic expressions i.e. contributing 
political fund (2016Hun-Ba45, August 31, 2017) and profanation of national flag 
(2016Hun-Ba96, December 27, 2019). The right to know (90Hun-Ma133, May 
13, 1991), the freedom of anonymously expressing one’s intent or using fake name 
(2010Hun-Ma47, etc., August 23, 2012) and the freedom of not expressing one’s 
intent (2001Hun-Ma894, January 29, 2004) are also protected under the freedom 
of expression.

Commercial advertisements are protected under the freedom of expression 
(2003Hun-Ka3, October 27, 2005). The Constitutional Court previously 
viewed that obscene materials are not subject to protection under the freedom 
of expression (95Hun-Ka16, April 30, 1998), but overturned existing case law 
to place obscene materials under the protection (2006Hun-Ba109, etc., May 
28, 2009). In addition, revelation of facts that constitute criminal defamation 
(2013Hun-Ba105, etc., February 25, 2016) and discriminative discourse or hate 
speech (2017Hun-Ma1356, November 28, 2019) are also included in the scope of 
the protection under the freedom of expression.

B. Rights holders 

1. Rights holders

The Constitutional Court of Korea views that among the fundamental rights 
applicable to natural persons, there are also rights which are applicable to 
corporate persons. These undoubtedly include the freedom of speech and press 
(90Hun-Ma56, June 3, 1991), and a newspaper company – a corporate person 
– may enjoy the freedom of press and the freedom of editing, which is the sub-
branch of the freedom of expression (2005Hun-Ma165, etc., June 29, 2006).

There is no case law in the Constitutional Court of Korea that recognizes the 
freedom of expression of foreign nationals. Nevertheless, since the Court has 
previously stipulated that “the fundamental rights such as human dignity and value 
that are applicable to all human beings, not limitedly applicable to citizens, shall 
be enjoyed by foreign nationals (2009Hun-Ma351, September 29, 2011),” foreign 
nationals are thought to be entitled to enjoy the freedom of expression – the sub-
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branch of the fundamental rights that is applicable to all human being.

2.	Different	levels	of	freedom	of	expression

As the Constitution prescribes all public officials to serve for the entire people 
and political impartiality of public officials shall be guaranteed (Article 7 of the 
Constitution), the Constitutional Court finds that the freedom of expression of 
public officials may be restricted more than that of the general public on certain 
grounds, in light of the special nature of their status and position (2011Hun-Ba50, 
August 28, 2014; 2011Hun-Ba32, August 28, 2014). In this vein of thought, the 
Court takes the same approach regarding the President (2007Hun-Ma700, January 
17, 2008), soldiers (2016Hun-Ma611, April 26, 2018), and private school teachers 
(2018Hun-Ma222, November 28, 2019).

Article 45 of the Constitution stipulates that “A member of the National Assembly 
shall not be accountable outside the National Assembly for the remarks and votes 
that he conducts at the National Assembly as part of his duties.” The immunity 
from liability for speech prescribed as such “recognizes the purpose of such 
immunity being to guarantee that a member of the National Assembly, as a 
representative of the citizens of this country, may freely speak and vote in the 
National Assembly in order that the National Assembly may properly exercise 
its authority, such as in the making of legislation and the management of national 
affairs, as so endowed in accordance with the Constitution, and to ensure the 
smooth performance of its functions (Supreme Court Decision, 2005Da57752, 
January 12, 2007).” Thus, National Assembly members enjoy a degree of freedom 
of speech differing from other public officials and in this sense they should tolerate 
criticism of their duty performance with more flexibility (Supreme Court Decision, 
2014Da220798, June 13, 2019).

C. Obligations 

1. Legal obligations of the state

Article 21 of the Constitution prescribes the State’s duty to guarantee the freedom 
of expression of all fundamental rights holders (Section 1) and impose negative 
obligations on the State to refrain from licensing or censorship of speech and the 
press, and licensing of assembly and association (Section 2).

Article 21(3) of the Constitution “the standards of news service and broadcast 
facilities and matters necessary to ensure the functions of newspapers shall be 
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determined by Act” prescribes the principle of legality to be applied on facilities 
and functions of press agencies. With respect to this clause, the Constitutional 
Court expressed “the protection under the freedom of broadcasting not only has 
the nature of subjective right (of the broadcasting business operators) that serves 
the function for expressing and disseminating opinion and information through 
broadcasting programs unhindered by the State, but also serves as an objective 
regulatory order that requires the formation and specification of the freedom 
in a substantive, organizational and procedural manner, so as to realize and 
actualize the protection thereof” (2002Hun-Ba49, December 18, 2003) and “the 
Constitution extends the possibility of legislative regulation on newspapers, in 
line with broadcast facilities, to ensure their public function. In this context, the 
functioning of newspapers mainly targets democratic formation of opinion, and 
since the guarantee of the diversity of press is a prerequisite for such functioning 
in a democratic society that has a nature of pluralism, ‘…to ensure the functions 
of newspapers’ in the above Article is viewed as ‘…to ensure the diversity of 
newspapers’” (2005Hun-Ma165, June 29, 2006). 

Further, the Constitutional Court stipulated that it is necessary for a victim 
defamed of his or her right to personality by the press to have a proper defensive 
measure, and thus the victim shall have the right to reply and the right to 
request for a corrective report provided by laws, in accordance with the right to 
personality guaranteed by the Constitution (89Hun-Ma165, September 16, 1991). 
As such, the Act on Press Arbitration and Remedies, etc. for Damage Caused 
By Press Reports prescribes legal grounds for the request for report on corrected 
statement (Article 14), the request to require relevant press organizations, etc. to 
report contradictory statement (Article 16) and to make further report (Article 17). 
Online newspaper business operators are also defined as press and shall be subject 
to the aforementioned requests (Article 2).

2. Obligations of non-state actors

The Constitutional Court commented “protection of honor sets a limit on 
unfettered interchange of ideas” on the Article 21(4) of the Constitution. However, 
it is unclear whether or not the Article directly imposes a duty on a private party 
to protect one’s honour. Meanwhile, the Supreme Court ruled that fundamental 
rights act as an interpretation standard for provisions on general principles, thereby 
indirectly affect all legal areas including private law (Supreme Court en banc 
Decision, 2008Da38288, April 22, 2010).
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II. Legitimate restrictions

A. Model of restrictions

1. General provision on rights restrictions in the Korean Constitution

The Korean Constitution prescribes general principles on the restriction of 
fundamental rights in Article 37(2). In accordance with the Article, the freedom 
of expression may also be restricted by Act, to the extent that the restriction does 
not violate essential aspect of the freedom, only when necessary for national 
security, the maintenance of law and order or for public welfare (2000Hun-Ma764, 
December 18, 2002).

Constitution of the Republic of Korea
Article 37                                    
(2) The freedoms and rights of citizens may be restricted by Act only when 
necessary for national security, the maintenance of law and order or for public 
welfare. Even when such restriction is imposed, no essential aspect of the 
freedom or right shall be violated.

2.	Specific	Constitutional	provisions	for	the	legitimate	restriction

(a) Article 21(4) of the Constitution

Separate from the abovementioned Article 37(2), the Constitution assures that the 
freedom of speech or the press shall neither violate the honour or rights of other 
persons nor undermine public morals or social ethics (Article 21(4)). This clause 
is viewed to have actualized Article 37(2) of the Constitution. The reason behind 
having such a special provision is to emphasize the special necessity to protect 
these legal interests that are highly likely to be in conflict with the freedom of 
expression. 

However, it does not mean that the freedom of expression could be restricted 
to protect only these three forms of legal interest listed in Article 21(4) of the 
Constitution. To illustrate, it is possible to uphold the constitutionality of an Act 
that punishes a person who produces youth pornography in order to “protect the 
youth” (2001Hun-Ka27, April 25, 2002) and of an Act that bans an advertisement 
on pharmacological effect of foods based upon the legal interest “to protect the 
public health” (97Hun-Ma108, March 30, 2000).
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Constitution of the Republic of Korea
Article 21
(4) Neither speech nor the press shall violate the honor or rights of other 
persons nor undermine public morals or social ethics. Should speech or the 
press violate the honor or rights of other persons, claims may be made for the 
damage resulting therefrom.

(b) Martial law

Article 77(3)75 of the Constitution stipulates that under extraordinary martial law, 
special measures may be taken with respect to the freedom of speech, the press, 
assembly and association under the conditions as prescribed by Act.76

Constitution of the Republic of Korea
Article 77                                    
(3) Under extraordinary martial law, special measures may be taken with 
respect to the necessity for warrants, freedom of speech, the press, assembly 
and association, or the powers of the Executive and the Judiciary under the 
conditions as prescribed by Act.

3. Laws and regulations limiting the freedom of expression

The laws that limit the freedom of expression so as to protect individual right to 
honor, privacy and etc. are: Criminal Act, Act on Promotion of Information and 
Communications Network Utilization and Information Protection, etc. and Act on 
Press Arbitration and Remedies, etc. for Damage Caused by Press Reports.

The laws that limit the freedom of expression so as to regulate obscene materials 
and protect the youth are: Act on Promotion of Information and Communications 
Network Utilization and Information Protection, etc., Youth Protection Act and Act 
on Special Cases Concerning the Punishment, etc. of Sexual Crimes.

Public	Official	Election	Act sets limits on the expression of thoughts on election 
in order to maintain impartiality and prevent unlawful practice in election, and 

75  ���Article 77 of the Constitution prescribes that when it is required to cope with a military necessity or to maintain 
the public safety and order by mobilization of the military forces in time of national emergency, the President may 
proclaim martial law (Article 77(1) of the Constitution). There are two types of martial law: extra-ordinary martial 
law and precautionary martial law (Article 77(2) of the Constitution)

76  ���Soldiers and public officials’ obligation to maintain political impartiality (Article 5 and 7 of the Constitution) 
places tougher restriction, than that of ordinary citizens, on their freedom of political expression. Refer to above I. B. 
2. for more information
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National Security Act regulates the expression of thoughts that are anticipated to 
be anti-government to secure the security of the State.

In addition, the Newspaper Act and Broadcasting Act prescribe ownership 
regulations and etc. so as to prevent monopoly and media concentration (Refer to 
II. B. 1. for more information).

B. Content of restrictions

1. Scope and meaning of the restrictions

(a) Article 37(2) of the Constitution

Article 37(2) is a general provision for the restriction on fundamental rights that is 
applicable to limit the freedom of expression and other forms of fundamental right. 
As illustrated above, restriction on fundamental rights under this provision could 
be imposed for the purpose of “national security,” “maintenance of law and order” 
and “public welfare” and the restriction should be executed by law in principle.

Law, in this context, is a set of statutes enacted by the Legislature. Emergency 
orders, emergency financial and economic orders, treaties and generally 
recognized rules of international law are effective as law (Refer to below C. 2. for 
specific standards).

(b) Restrictions on assembly and demonstration

In accordance with the Assembly and Demonstrations Act, any person who 
desires to hold an outdoor assembly or to stage a demonstration shall, from 720 
to 48 hours before such assembly or demonstration is held, submit a report on the 
details to the chief of the competent police station (Article 6). No one shall hold an 
assembly or a demonstration in an attempt to obtain the achievement of objectives 
of a political party that has been dissolved by the decision of the Constitutional 
Court (Article 5(1)1) and an assembly or demonstration which clearly poses a 
direct threat to public peace and order by inciting collective violence, threats, 
destruction, arson, etc. (Article 5(1)2). The head of the competent police authority 
may ban an assembly or demonstration on a main road of a major city, or may 
restrict it by specifying conditions if it is deemed to be necessary for smooth flow 
of traffic (Article 12) and may demand the voluntary dispersion with respect to 
an assembly or demonstration in violation of law and if such demand fails to be 
fulfilled, may order dispersion (Article 20).
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(c) Protection of honor and rights

Criminal Act criminalizes public allegation of facts (Article 307(1)) and the 
public allegation of false facts (Article 307(2)), so as to regulate expressions that 
may defame any person. Act on Promotion of Information and Communications 
Network Utilization and Information Protection, etc. provides for restricting the 
circulation of any information in violation of other person’s rights, including 
invasion of privacy and defamation, through an information and communications 
network (Article 44) (See Part III for more information).

Act on Press Arbitration and Remedies, etc. for Damage Caused by Press Reports 
acknowledges the right of a person, who suffers the infringement of personality 
right due to an act of the press, to require relevant press organization, etc. to report 
a corrected statement or contradictory statement (Article 15 to 17). It is a measure 
that protects individuals and ordinary citizens from one-sided reporting by the 
press. Furthermore, the Act provides for the establishment of Press Arbitration 
Commission (Article 7) and the application for conciliation to the Arbitration 
Commission if any dispute arises from or related to a request for a report on a 
corrected statement, etc. (Article 18). Still, the aggrieved party may skip the 
arbitration procedure and directly institute legal proceedings in respect of a request 
for a report on a corrected statement, etc. before the court (Article 26) and may 
claim compensation for damage (Article 30).

(d) Regulation on obscene materials and protection of the youth

Criminal Act provides for penalizing a person who publicly commits an obscene 
act (Article 245) and who openly displays or shows any obscene documents, 
drawing, pictures, films or other things (Article 243). Act on Special Cases 
Concerning the Punishment, etc. of Sexual Crimes criminalizes a person who 
sends another person any words, sounds, writings, pictures, images, or other things 
that may cause a sense of sexual shame or aversion by means of communication, 
with intent to arouse or satisfy his or her own or the other person’s sexual urges 
(Article 13). Act on Promotion of Information and Communications Network 
Utilization and Information Protection, etc. provides legal grounds for prohibiting 
the circulation of obscene materials, information with content that arouses fear or 
apprehension, information that defames other persons or information with content 
that amounts to a media product harmful to youths (Article 44-7). Youth Protection 
Act also prescribes the specifics on designation and regulation of media products 
harmful to youth (See III. A. 2. (b) for more information).
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(e) Regulation on the expression of thoughts on election

Public Official Election Act guarantees any person to freely canvass for an 
election, but prescribes a number of restrictions and prohibitions on subjects, 
periods, methods etc. of election campaign as a way to reserve electoral 
impartiality and equality of opportunity. 

This Election Act prohibits campaigning by a person who is not a national of 
the Republic of Korea, a minor, a disfranchised person, a state and local public 
official who might meddle in the election process, high-ranking officer of reserve 
forces, various organizations and etc. (Article 60(1), Article 87(1)). An election 
campaign may be allowed during the period from the day following the deadline 
for candidate registration to the day before the election day (Article 59) and any 
election campaign before the prescribed period is not permitted: Provided, that 
the same shall not apply to the cases where any preliminary candidate wages 
the election campaign pursuant to law and where a person works on an election 
campaign by using the Internet (Article 59(1) and (3)). The Act concretely 
specifies the scope of methods for election campaign and prohibits any other 
ways of waging the campaign. To illustrate, campaign posters (Article 64), props 
including shoulder belts (Article 68), campaign speeches or interviews at open 
places (Article 79), election advertisements through press media (Article 69 to 
72) are allowed by the Act during the prescribed election period. On the other 
hand, house-to-house visits (Article 106), publication of false information (Article 
250), slanders against candidates (Article 251) are some of the notable methods of 
election campaign that are banned under the Act.

Meanwhile, Public	Official	Election	Act imposes upon the press the responsibility 
to ensure fair election reporting (Article 8), prohibits false report or commentary 
with regard to election (Article 96) and disallow slanders against candidates (Article 
110). In addition, publication or reporting of the results of a public opinion poll is 
banned during a period between six days before the election day and the closing 
time of balloting on the election day (Article 108(1)). 

(f) National Security 

Under Martial Law Act, in the area of emergency martial law, the martial law 
commander shall announce details of the measures to be taken in advance and 
may take special measures, of military necessity, in regard to speech, the press, 
assembly, association or collective action (Article 9(1)). 

National Security Act was enacted immediately after the establishment of the 
Korean government in 1948 in order to protect liberal democratic political system 
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from the special political circumstances resulting from the divided nation. The Act 
prescribes various regulatory provisions related to opinion and expression. The 
Act punishes a person who praises, incites or propagates the activities of an anti-
government organization, a member thereof or of the person who has received an 
order from it, or who acts in concert with it, or propagates or instigates a rebellion 
against the State (Article 7(1)) and defines the crime of manufacture, import, 
reproduction, possession, transportation, distribution, sales or acquisition of anti-
state expression materials (Article 7(5)). 

(g) Regulations on press agencies

(i) Newspaper Act

Act on the Promotion of Newspapers stipulates the responsibility of newspapers 
and etc., which includes the responsibility to respect the dignity and value of human 
beings and the fundamental system of democracy (Article 3), and the restriction on 
ownership of general daily newspapers by large enterprises (Article 18).

(ii) Broadcasting Act

Broadcasting Act prescribes that a broadcast shall respect the dignity and value 
of human beings as well as the fundamental democratic order (Article 5), a 
broadcast of news reports shall be impartial and objective (Article 6), entitles the 
Korea Communications Commission to evaluate the content, etc. of broadcast 
programs of a broadcasting business entity (Article 31), calls for the formulation 
of rules concerning the review of broadcasts that include the matters concerning 
maintaining the fundamental democratic order and public morals provided in the 
Constitution (Article 33), and regulates broadcasting business entities to program 
the broadcast programs to suit the purpose of impartiality, public nature, diversity, 
balance, truth, etc. (Article 69).

Meanwhile, Broadcasting Act also provides for clauses with respect to the 
restriction on ownership (Article 8). As to the launch of general-programming 
channels upon the amended Newspaper Act and Broadcasting Act in July 22, 
2009, which enabled newspapers to concurrently operate broadcasting businesses, 
Broadcasting Act stipulates that a corporation that publishes daily newspapers or 
runs news communications shall not own more than 30/100 of the total stocks or 
equity shares of a program provider engaging in general programming of news 
reports (Article 8(3)) to prevent monopoly over public opinion.
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2. Jurisprudence on the limitation of the restrictions

(a) Article 21(4) of the Constitution

Previously, predicated on the view that Article 21(4) of the Constitution places 
a limit on the scope of protection afforded by the freedom of expression, 
the Constitutional Court found certain forms of expression such as obscene 
expressions not to be protected by the freedom of speech and the press (95Hun-
Ka16, April 30, 1998). Later, the Constitutional Court changed its stance by 
interpreting Article 21(4) of the Constitution as a clause that specifies conditions 
for limiting the freedom of speech and the press, and thus, categorized obscene 
expressions as falling within the scope of the freedom of expressions yet a 
condition for limitation in accordance with Article 37(2) of the Constitution 
(2006Hun-Ba109, etc., May 28, 2009).

(b) Restrictions on assembly and demonstration

(i) Night-time outdoor assembly

The Constitutional Court rendered a decision of limited unconstitutionality 
as to a provision of the Assembly and Demonstration Act that banned night-
time demonstration under no exception (2010Hun-Ka2, etc., March 27, 2014). 
Considering that the freedom of demonstration of daytime workers or students may 
be substantially infringed as they cannot stage or participate in a demonstration 
in case of weekdays in winter season when daytime is short, and that prohibiting 
night-time assemblies without any exceptional condition against the backdrop of 
urbanized and industrialized modern society is an overly excessive measure, the 
Constitutional Court found the provision to be in violation of the principle against 
excessive restriction (2011Hun-Ka29, April 24, 2014).

On the case where banning night-time outdoor assembly and night-time 
demonstration, with the exception of an outdoor assembly that gained the 
permission from the chief of the competent police station, was at issue, the 
Constitutional Court held a decision of limited unconstitutionality based on the 
above reasoning (2011Hun-Ka29, April 24, 2014).

(ii) Ban of assemblies near National Assembly

The Constitutional Court rendered a decision of constitutional non-conformity 
on a provision of the Assembly and Demonstration Act that prohibits outdoor 
assemblies or demonstrations within a 100-meter radius from the boundary of the 
National Assembly building and prescribes the penalty therefor. Considering that 
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the contested provision gives zero effort in striking a balance between conflicting 
legal interests by looking at specifics in each case but imposes restrictions beyond 
the necessary extent i.e. not only banning assemblies that may possibly harm the 
constitutional function of the National Assembly but also the other assemblies 
that are staged in a peaceful and lawful manner, it is viewed to have violated the 
principle against excessive restriction (2013Hun-Ba322, etc., May 31, 2018). 

(c) Protection of honor and rights

(i) Defamation justification

The Criminal Act does not punish the act of defaming another by alleging facts if 
the facts alleged are true and solely for the public interest (Article 310). In case 
the main purpose or motive of an act has been directed towards the public interest, 
the doer’s ancillary purpose or motive for his or her personal benefit could be 
ignored, and since “the true facts” in this context, considering the general purpose 
of an act in the case as a whole, are the facts that establish major parts of the case, 
subtle difference or slight exaggeration of facts could be ignored (Supreme Court 
Decision, 2006Do2074, December 14, 2007). The alleged facts, albeit the lack 
of proof to be true, are not unlawful insofar as the doer has believed them as true 
and considerable reasons exist to establish the truth of the facts (Supreme Court 
Decision, 92Do3160, June 22, 1993).

(ii) Expression in matters concerning public figure or public interest

Depending on whether the victim of the defamatory statement is a public or a private 
figure and whether the statement is a matter of public concern or a matter in a purely 
private area, there should be a difference in constitutional standard of review, and 
restrictions on defamatory statement against a public figure concerning his or her 
public activities should be relatively more relaxed. However, albeit a statement 
about a public figure or a matter of public concern, an attack against an individual 
that is malicious or substantially lacks reasonableness, both based on a clearly false 
statement exceeding the acceptable level of exaggeration in the ordinary sense, may 
be subject to restriction (2009Hun-Ma747, December 26, 2013).

(d) Regulation on obscene materials

In the case where the constitutionality of a provision which imposes criminal 
punishment on those who distribute and sell obscene materials over the 
information and communication network was in dispute, the Constitutional 
Court found that obscene expressions are entitled to the protection of freedom 
of speech. Still, even if imposing heavy criminal punishment on acts such as 
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distribution of obscene materials and information may somewhat restrict the 
freedom of speech, the Constitutional Court viewed that it is difficult to interpret 
the contested provision to have violated the freedom of expression, considering 
that the provision at issue only penalizes the distribution of obscene materials “via 
information and communication network” where information is spread out quickly 
and easily (2006Hun-Ba109, etc., May 28, 2009).

(e) Regulation on the expression of thoughts on election

In the case where the constitutionality of a provision of the State	Public	Officials	
Act and a provision of the Act on the Establishment, Operations, etc. of Trade 
Unions for Teachers (TUT) that prohibit collective actions of public officials was 
in dispute, the Constitutional Court held the provisions at issue do not violate 
the Constitution on grounds that: political expression of teachers is allowed 
insofar as it does not impair the political neutrality and undermine the fairness 
and objectivity of public services, and does not infringe the right to education of 
students; a political expression of teachers that is explicitly and extensively made 
under the name of TUT may bring biased values to students who are not mature 
in developing sound views toward the world and life based on diverse ideas; and 
allowing TUT to participate in political activities which are permitted to general 
trade unions could gravely violate the right to education of students (2011Hun-Ba32 
etc., August 28, 2014).

In the case to review constitutionality of a provision of the Public Official Act, 
which bans and criminalizes the public officials’ act of participating in the 
planning of an election campaign or in the implementation of such planning, 
the Constitutional Court found that the provision infringes upon the freedom of 
political expression of public officials if applying the provision even to acts which 
do not involve taking advantage of public official status. In its reasoning, the 
Court stated if the objective of the provision is to fulfil public officials’ obligation 
for impartiality in elections by restricting unjust exercise of influence or other 
acts affecting election results with the view to ensure fair election, the purpose 
is sufficiently served solely by stopping the public officials from “abusing their 
status” in planning election campaigns (2006Hun-Ma1096, May 29, 2008). 

(f) National security

In the case to review the constitutionality of a provision of the National Security 
Act which punishes the act of praising or encouraging anti-state groups and 
producing treasonous material, the Constitutional Court held that although some 
terms in the provision are found to be vague, the contested provision does not 
violate the Constitution only as it applies to the limited circumstances clearly 
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threatening national security and the basic order of free democracy (89Hun-Ka113, 
April 2, 1990).

(g) Regulations on press agencies

The part of the former Newspaper Act that prohibits the dominant stockholder 
of daily from acquiring or holding not less than 1/2 of shares or equities that 
are issued by any corporation that runs any news agency does not infringe on 
the freedom of newspapers, for the regulation is within necessary extent of 
restriction to guarantee the diversity of press. However, the part that wholly 
prohibits multiple possession of newspapers by the dominant stockholder of daily 
newspapers restricts the freedom of newspapers beyond the necessity, as it could 
be taken into account that the multiple possession has the occasion that does not 
hinder the diversity of newspapers or, on the contrary, contributes to it (2005Hun-
Ma165, etc., June 29, 2006). 

3. Prohibition of censorship

Constitution of the Republic of Korea
Article 21
(2) Licensing or censorship of speech and the press, and licensing of assembly 
and association shall not be permitted.

Article 21(2) of the Constitution does not permit licensing or censorship of speech 
and the press. The provision is aimed at heightening the level of protection for the 
freedom of expression provided in Section 1 of said Article and understood as a 
way to stipulate the use of licensing as a restrictive means, even provided by law, 
is prohibited. This is because censorship, if permitted, would debilitate originality 
and creativity of people’s artistic activities and pose a grievous danger to their 
mental functions and may enable administrative institutions to suppress in advance 
the ideas adverse to the ruler, leaving at large only the opinions controlled by the 
government or innocuous ideas to it (93Hun-Ka13, etc., October 4, 1996) (for 
more specific standards, see below C.2.).

In the past, the Constitutional Court viewed that censorship is exceptionally 
not prohibited on advertisement with commercial purpose (2006Hun-Ba75, 
July 29, 2010). However, the Court changed its view to include commercial 
advertisements as a subject matter where censorship is wholly prohibited, on 
grounds that objective standard of categorization is not guaranteed in the process 
of designating a certain area where censorship is exceptionally not prohibited, 
and thus, eliminating the possibility of suppressing in advance the ideas adverse 
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to the government or the ruler is not possible (2016Hun-Ka8, etc., June 28, 2018; 
2015Hun-Ba75, December 23, 2015).

C. Standards of review

1. Landmark cases on the limits to the restriction of the freedom of expression

(a) Cases on Principle against Excessive Restriction

(i) Case on the Registration of Periodicals [90Hun-Ka23, June 26, 1992]

The Court ruled that the provision of the Registration, etc. of Periodicals Act, 
which required the publisher of periodicals to register after preparing a rotary 
press and etc., is excessive restriction when it is interpreted that the publisher must 
own the aforesaid facilities and, hence, violates the principle against excessive 
restriction under Article 37(2) of the Constitution. 

The Court found that the registration requirement is about a standard on physical 
facilities necessary to publish periodicals and the mandatory registration is not 
infringement of the essential nature of the freedom. Besides, it could not simply 
declare the provision at issue unconstitutional because Article 21(3) of the 
Constitution grants to the National Assembly the legislative discretion to impose 
the regulation that the press and publishers are required to have a certain level 
of physical facilities in the scope needed to ensure their growth and function. 
However, the printing equipment necessary to publish a newspaper can be 
procured by rent or lease. Consequently, the Court decided that it violates the 
principle against excessive restriction to interpret that the facilities above should 
be personally possessed.

(ii)     Case on the Restrictions on Medical Advertisement [2003Hun-Ka3, October 
27, 2005]

The Court found that a blanket ban on medical service commercials on 
examination and treatment methods of specific medical institution or medical 
person is an excessive restriction that goes beyond the scope needed to serve 
the legislative purpose. It explained that the complete ban would be able to stop 
health care consumers from having important medical information and eventually 
interfere with an efficient circulation of information even though the medical 
service requires highly advanced knowledge and skills and has direct connection 
with the public health and, subsequently, the medical service commercials need 
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a reasonable regulation to protect the consumers and also prevent unfair and 
excessive competition among medical persons. 

(b) Cases on Censorship

(i)     Case on the Pre-Inspection of Motion Pictures [93Hun-Ka13, etc., October 4, 
1996] 

The Court decided that the provision of the former Motion Picture Act, which 
specified the prior censorship on motion pictures by the Public Performance 
Ethics Committee, violates the principle of prohibition of censorship under the 
Constitution.

It believed that a motion picture is in the domain that protects freedom of 
expression pursuant to Article 21(1) of the Constitution as it is also a means of 
expression. Furthermore, the provision at issue is regarded to meet the condition 
of censorship prohibited by the Constitution based on the following reasons: all 
motion pictures are obliged to go through prior review by the Public Performance 
Ethics Committee before they are shown; the Public Performance Ethics 
Committee is an administrative body practically since its members are appointed 
by the Minister of Culture and Sports and required to report the review result 
to the Minister; and, any motion picture that does not undergo prior review is 
prohibited from being released and violating it would lead to criminal punishment.

(ii)    Case on Withholding the Rating of Motion Pictures [2000Hun-Ka9, August 
30, 2001]

The Court also ruled that the provision of the Promotion of the Motion Pictures 
Industry Act, which enabled the Korea Media Rating Board to ban screening of 
a particular film indefinitely by withholding a rating, is tantamount to censorship 
prohibited by the Constitution.

According to this Act, all films must be rated by the Board before they were shown. 
The Court found this censorship in consideration of the following: the Korea Media 
Rating Board can withhold a rating of a motion picture by reviewing it before it 
was shown to the public; the members of the Board are appointed by the President 
of the Republic and the necessary matters regarding its composition and procedure 
are to be determined by the presidential decree; the Board can be subsidized by the 
national treasury and, thus, practically seen as an administrative agency; and, any 
film is banned from being shown without a rating and violating the ban would lead 
to criminal punishment and the Board can prohibit showing of a film for an indefinite 
period of time because no limit is set as to how many times it can defer a rating.
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(iii)    Case on the Prior Review of Medical Advertisements [2015Hun-Ba75, 
December 23, 2015]

The issue of this case was a provision of the Medical Service Act that banned 
medical service advertisement that did not go through a prior review. The Court 
found that the medical service advertisement is also subject to the principle of 
prohibition of prior censorship, and respective medical associations conducting 
the prior review practically serves as administrative agencies as it is hard to see 
that they do it independently and autonomously away from the influence of the 
administrative authorities. 

2. Standards of review

(a) Review Standard under Article 37(2) of Constitution

(i) Meaning of Principle against Excessive Restriction

Whether restriction of the fundamental right by statutes is constitutional pursuant 
to Article 37(2) of the Constitution is determined by the principle against excessive 
restriction (principle of proportionality). The principle against excessive restriction 
refers to legitimacy of purpose where a statute restricting the fundamental right 
should have a legitimate purpose; appropriateness of means where the statute 
should have an appropriate means to serve its purpose; minimum restriction 
where the means that applies to serve the legislative purpose should be the one 
that least restricts the individual freedom among equally appropriate multiple 
measures; and, balance of interests where the private disadvantage caused by the 
fundamental right restriction should be outweighed by the public interests coming 
from the statute. 

(ii) Intensifying or Easing Review Standard

a) Whether it is contents-neutral restriction

Restricting contents of expression is allowed under a strict condition when it is 
inevitable to realize significant public interests in principle. However, restricting 
the way of expression that is irrelevant with contents is permissible in a wider 
scope for reasonable public interests. The Court ruled before that a provision 
of the Enforcement Decree of the Outdoor Advertisements, Etc. Control Act, 
which prohibited transportation means like an automobile from being used as 
advertisement media for others, does not infringe upon the freedom of expression, 
explaining that it imposes a limit on the way of expression regardless of the 
contents (2000Hun-Ma764, December 18, 2002). 



224   Freedom of Expression: Experience of AACC Members

b) Whether it is political or civic expression

As freedom of political expression refers to the freedom in all areas that include 
political speech, the press, publication, assembly and association, the right has 
superior effect to other fundamental rights as a component of the democratic basic 
order (2001Hun-Ma710, March 25, 2004). The Court found that the legislature 
should choose the least restrictive means within a concrete and evident scope 
in serving the legislative purpose when the constitutional status of the freedom 
of political expression and the nature and importance of the freedom of election 
campaign are taken into account (2007Hun-Ma1001, etc., December 29, 2011).

On the other hand, commercial advertisement differs from political and civic 
expression on ideas or knowledge and does not have a significant impact on 
manifesting personality or promoting individuality. Therefore, reviewing the 
principle of minimum restriction under the principle of proportionality should be 
eased to an extent that reviews “whether it is in the scope necessary to serve the 
legislative purpose” (2003Hun-Ka3, October 27, 2005).

(b) Review Standard based on Principle against Prior Censorship

Article 21(2) of the Constitution bans censorship. The banned censorship lists 1) 
compulsory submission of expression materials for permission; 2) prior review 
conducted by administrative authorities; 3) prohibiting expression of unapproved 
opinion; and, 4) compulsory measure that enables the censoring process (93Hun-
Ka13, etc., October 4, 1996), which are absolutely prohibited.

Prior censorship refers to prior review on expressed contents. Subsequently, a 
permission procedure to respond to risks arising from a specific form or way of 
simply expressing ideas regardless of the expressed contents is not censorship. 
If censorship is put in place to merely regulate a type, shape, size, color and 
indication of advertisement or a way or period of its installation but not to monitor, 
select or control the contents in advance, there will be no room for the principle 
against prior censorship to be a problem (96Hun-Ba2, February 27, 1998).

The principle against censorship does not prohibit a post judicial regulation that 
comes only after presentation of mental artworks. Therefore, ban on showing a 
motion picture according to judicial proceedings, i.e. preliminary injunction and 
etc. caused by defamation or copyright infringement or confiscation resulting from 
violation of penal codes (obscenity, defamation, etc.) that practically has the same 
effect with such a ban does not violate the principle against censorship under the 
Constitution (93Hun-Ka13, etc., October 4, 1996).
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The principle against censorship does not ban all prior examinations on motion 
pictures. It is censorship to have a deliberation institute make final decisions on 
whether the films can be shown through an approval process. However, it is not 
censorship, for instance, to rate them in advance in a bid to stop them from violating 
the law in effect and also manage them effectively in the distribution stage when 
they are deemed inappropriate for juveniles (93Hun-Ka13, etc., October 4, 1996).

Whether the administrative authority is the body that carries out prior examination 
should be determined by the substance. For example, all three of the Public 
Performance Ethics Committee, the Korea Media Rating Board and the medical 
associations mentioned in C. 1. (b) above are administrative bodies in substance.    

(c) Clear and Present Danger Doctrine

The clear and present danger doctrine means that the freedom of expression can 
be restricted only when the causality between expression and danger is clear 
and the danger becomes imminent and present. The Court ruled that a provision 
of the National Security Act, which provided the ground to punish anyone who 
praises and encourages activities of an anti-state group, does not violate the 
Constitution as long as it is narrowly interpreted to apply to the activities that 
may pose a clear threat to the integrity and the security of the state and the basic 
order of free democracy (see B. 2. (f) for more information, 89Hun-Ka113, April 
2, 1990).

(d) Principle of Clarity

Freedom of expression is indispensable to realize the people’s sovereignty in 
a modern democracy. In the light of this, regulating it based on unclear norms 
may create a chilling effect on the freedom of expression protected under the 
Constitution and subsequently neutralize its essential function. Hence, the 
Constitution demands that the law regulating the freedom of expression state the 
concept of the restricted expression clearly and specifically (2012Hun-Ba37, June 
27, 2013). 

The Court decided that ‘obscenity’ does not violate the principle of clarity because 
precedents of both the Constitutional Court and the Supreme Court established a 
standard for objective interpretation of the term; therefore arbitrary interpretation 
and enforcement of law as to which expression is obscene can be excluded; also, 
it is remarkably hard to enumerate all obscene conducts via legislation (2006Hun-
Ba109, etc., May 28, 2009). It also defined that ‘insult’ as an element of crime is an 
expression of abstract judgment or derogatory emotion to simply undermine one’s 
social reputation without presenting facts. Accordingly, the Court declared that 
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criminalizing insult does not violate the principle of clarity, explaining that it does 
not appear to be significantly difficult for an ordinary citizen to think about what 
kind of acts are prohibited; and, there is no concern for the concept to be arbitrarily 
interpreted when the legal interest and legislative purpose, etc. of criminalizing 
insult are taken into account (2012Hun-Ba37, June 27, 2013). Besides, the Court 
decided that the meaning of the political opinions in a provision, which prohibits 
public servants from wearing clothes that indicate or symbolize political opinions 
during performance of their duties (2009Hun-Ma705, etc., May 31, 2012), and the 
meaning of “acts which make improper influences to elections and may influence 
the result of elections” in a provision of the Public	Official	Election	Act, which 
specifies public officials’ responsibility for neutrality, do not violate the principle 
of clarity (2007Hun-Ma700, January 17, 2008). 

In the meantime, the Court had a case that dealt with a provision of the Promotion 
of the Movie Industries Act that defines a movie rated as restricted screening is 
“a movie that needs certain limitation in showing and advertising”. In this case, 
the Court found the provision is against the principle of clarity in the sense that 
the legal provision does not provide specific information as to what contents the 
restricted screening rated movie has (2007Hun-Ka4, July 31, 2008). It also ruled 
that ‘indecency’ (95Hun-Ka16, April 30, 1998), a ground to revoke registration of 
a publisher, etc., violates the principle of clarity.

3. Role of the international law in adjudication

It has not been usual for the Court to specifically and directly apply the 
international law such as a treaty for the freedom of expression. However, there 
have been some examples, such as when the Court had a case to decide whether 
the provision of Criminal Act prescribing insult infringed upon the freedom 
of expression. In their dissenting opinion, three Justices cited the International 
Covenant on Civil and Political Rights (ICCPR) as one of the grounds to 
assume that the provision violates the principle against excessive restriction. The 
dissenting opinion explained that the ICCPR has the same effect as the domestic 
law pursuant to Article 6(1) of the Constitution. They added that criminalizing 
insult does not meet the international human rights standards for the following 
reasons: General Comment No. 34 on Article 19 (freedoms of opinion and 
expression) adopted by the Human Rights Committee established under the 
ICCPR states that the mere expression of opinions, not factual arguments, is not 
sufficient to justify the imposition of legal responsibility; and, the UN Special 
Rapporteur on the right to freedom of opinion and expression also pointed out 
that criminalizing defamation represents a limitation on the freedom of expression 
(2012Hun-Ba37, June 27, 2013). 
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III. Impact of the internet

A. Relevant laws and regulations

1. Constitutional or legislative provisions on the right to access the internet

No constitutional or legal provision explicitly specifies the internet access right. 
However, there are legal provisions about the internet access right when it is 
classified into (1) the aspect of requiring the state to eliminate obstruction to the 
internet access (namely, internet access right as freedom), and (2) the aspect of the 
state’s active duty to ensure universal access to the internet and address negative 
effects of information gap (namely, internet access right as welfare).

First of all, in the perspective of (1) the internet access right as freedom, several 
provisions prohibit internet intermediaries77 from unreasonably refusing to provide 
services or unfairly discriminating users (Article 3(1) and (2), and Article 50(1)5 
of the Telecommunications Business Act). A bill is proposed in a bid to expand 
the contents of the provisions above and the Guideline on Network Neutrality 
and Internet Traffic Management78 presented by the government in 2011 and 
eventually regulate network neutrality in general.

Telecommunications Business Act 
Article 3 (Duties to Provide Services) 
(1)    No telecommunications business operator may refuse to provide any 

telecommunications service, without justifiable grounds. 
(2)    A telecommunications business operator shall perform his or her business 

in a fair, swift and accurate manner.

77  ���The term “internet intermediary” refers to a wide range of service providers, which facilitate interactions on 
the internet. Examples include the following: “telecommunications business operator” under Subparagraph 8 
of Article 2 of the Telecommunications Business Act, which means a person that provides services mediating 
a third party's communications through telecommunications equipment or to provide telecommunications 
equipment for a third party's communications; “provider of information and communications services” under 
Article 2(1)3 of the Act on Promotion of Information and Communications Network Utilization and Information 
Protection, etc., which means the “telecommunications business operator” above and any other person who 
provides information or intermediates to provide information commercially by utilizing services provided by a 
telecommunications business operator; “online service provider” under Subparagraph 8 of Article 2 of the Act 
on	the	Protection	of	Children	and	Youth	against	Sex	Offenses, which means a person who provides services 
for other people to utilize online materials through an information and communications network; and etc. Due 
to their facilitative roles, internet intermediaries can exert great influence on the freedom of expression on the 
internet.

78  ���The Guideline stipulates the five basic principles about network neutrality: protecting user rights, ensuring 
transparent management of the internet traffic, forbidding obstruction of the lawful internet traffic, outlawing 
unfair discrimination and assuring legitimate management of the internet traffic.
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Article 50 (Prohibited Acts) 
(1)    No telecommunications business operator may engage in any of the 

following conduct (hereinafter referred to as “prohibited acts”) which 
undermine or are likely to undermine fair competition or users’ interests, 
or allow other telecommunications business operators or third parties to 
engage in such conduct:

(…)
5.    Providing telecommunications services in a manner different from 

the terms and conditions of use, or in a manner which substantially 
undermines telecommunications users’ interests;

(…)
(3)    Matters necessary for categories of and standards for the acts prohibited 

under paragraph (1) shall be prescribed by Presidential Decree.79

Second, in the perspective of (2) the internet access right as welfare, there are legal 
provisions that require the state and local governments to build policies necessary for 
all citizens and especially for those who may have particular difficulties in accessing 
information, such as the disabled and the elderly, to have better access to the internet 
(Article 31 and Article 32(1) of the Framework Act on National Informatization).

Framework Act on National Informatization
Article 31 (Establishment of Policies for Narrowing Digital Divide) 
National agencies and local governments shall establish policies necessary 
to enable the practical enjoyment by all members of the society of the basic 
right to efficient access to information and its beneficial use.

Article 32 (Guaranteeing Access to and Use of Information by Persons 
with Disabilities and Aged Persons) 
(1) National agencies, etc. shall guarantee accessibility in providing 
information or services through the information and communications 
network so that persons with disabilities, aged persons, etc. can easily access 
websites and application softwares installed in a mobile communications 
terminal device.

79     The Enforcement Decree of the Telecommunications Business Act designates acts of unfair user discrimination as 
one of the prohibited acts and enumerates specific acts. (Article 42(1) [Table 4] 5. e.).
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2. Internet contents regulation

The Constitution does not state anything about restricting certain contents on 
the internet but many legal provisions do. The contents regulated by laws can be 
classified into the following types:

(a) Unlawful Information

There is a provision which prohibits certain information criminalized under the 
Criminal Act and individual laws, such as obscene contents, defaming others 
or leaking national secrets and etc. from circulating online (Article 44-7(1) of 
the Act on Promotion of Information and Communications Network Utilization 
and Information Protection, etc.). First, when such information is circulated 
on the internet, the Korea Communications Standards Commission (KCSC), 
an institution independent from the state, may deliberate the information and 
demand that internet intermediaries delete the information or block access to it, or 
suspend or stop the information distributor from using the service (Subparagraphs 
3 and 4 of Article 21 of the Act on the Establishment and Operation of Korea 
Communications Commission). If the demand by the KCSC is not complied with, 
the Korea Communications Commission, a state agency, shall order the internet 
intermediaries to reject, suspend or restrict management of the information 
(Article 44-7(2) and (3), which deals with the Information and Communication 
Deliberation System, of the Act on Promotion of Information and Communications 
Network Utilization and Information Protection, etc.).80 

Act on Promotion of Information and Communications Network 
Utilization and Information Protection, etc.
Article 44-7 (Prohibition on Circulation of Unlawful Information)
(1)    No one may circulate any of the following information through an 

information and communications network.
1.    Information with obscene content distributed, sold, rented, or displayed 

openly in the form of code, words, sound, images, or motion picture;
2.    Information with content that defames other persons by divulging a fact 

or false information, openly and with intent to disparage the person’s 
reputation; 

3.    Information with content that arouses fear or apprehension by reaching 
other persons repeatedly in the form of code, words, sound, image, or 
motion picture; 

80  ���The Court decided in many cases that the Information and Communication Deliberation System is constitutional 
(2008Hun-Ma500, February 23, 2012; 2011Hun-Ka13, February 23, 2012; 2012Hun-Ba325, September 25, 
2014; 2012Hun-Ba415, October 21, 2015).
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4.    Information with content that compromises, destroys, alters, or forges 
an information and communications system, data, a program, or similar 
or that interferes with the operation of such system, data, program, or 
similar without a justifiable ground; 

5.    Information with content that amounts to a media product harmful to 
youths under the Youth Protection Act and that is provided for profit 
without fulfilling the duties and obligations under the relevant statutes 
and regulations, including the duty to verify the subject’s age and the 
duty of labeling; 

6.    Information with content that amounts to speculative activities 
prohibited by statutes and regulations; 

6-2.    Information regarding content of transactions of personal information 
in violation of this Act or other statutes and regulations regarding the 
protection of personal information; 

6-3.    Information regarding methods or drawings, etc. for manufacturing 
firearms or explosives (including things with a yield that may expose 
people to risk of life or bodily injury);

7.    Information with content that divulges a secret classified under statutes 
and regulations or any other State secret; 

8.    Information with content that violates the National Security Act;  
9.    Other information with content that attempts to commit, aids, or abets a 

crime.
(2)    The Korea Communications Commission may order a provider of 

information and communications services or a manager or an operator 
of a message board to reject, suspend, or restrict information under 
subparagraphs 1 through 6, 6-2 and 6-3 of paragraph (1), subject to 
deliberation by the Communications Standards Commission: Provided, That 
if the information falls under paragraph (1) 2 or 3, the Commission shall not 
issue an order to reject, suspend, or restrict such management against the 
intention specifically manifested by the victim of the relevant information. 

(3)    The Korea Communications Commission shall order a provider of 
information and communications services or a manager or an operator 
of a message board to reject, suspend, or restrict management of 
information under paragraph (1) 7 through 9, if the information falls 
under all of the following:

1.    There was a request from the head of a related central administrative 
agency [including requests from the head of an investigative agency for 
photos or copies of such photos (including copies of such copies) under 
Article 14 of the Act on Special Cases concerning the Punishment of 
Sexual Crimes out of the information referred to in paragraph (1) 9]; 
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2.    A demand for correction was made pursuant to subparagraph 4 of 
Article 21 of the Act on the Establishment and Operation of Korea 
Communications Commission after deliberation by the Communications 
Standards Commission within seven days from the date the request 
under subparagraph 1 had been received; 

3.    The provider of information and communications services or the 
manager or operator of the message board has not complied with the 
demand for correction.

Act on the Establishment and Operation of Korea Communications 
Commission
Article 21 (Duties of the Korea Communications Standards Commission)
Duties of the Korea Communications Standards Commission shall be as 
follows:
3.    Deliberation on matters falling under Article 44-7 of the Act on 

Promotion of Information and Communications Network Utilization and 
Information Protection, etc. 

4.    Deliberation on information prescribed by Presidential Decree as 
necessary for nurturing sound communications ethics, from among 
information disclosed to the public and distributed via telecommunication 
circuits, or requests for correction

There are other legal provisions that regulate obscene contents among the lawful 
information. Web storage providers among the internet intermediaries should take 
measures to detect obscene information and restrict searching or transmitting it 
(Article 22-3(1)2 of the Telecommunications Business Act). Besides, all internet 
intermediaries should take measures such as deleting or blocking access to any 
video showing people’s body recorded against their will when they obviously 
perceive that such contents are in circulation (Article 22-5 of the same Act). They 
should also take actions to detect child or youth pornography and take technical 
measures to delete it and prevent or suspend its transmission upon detection (Article 
17(1) of the Act	on	the	Protection	of	Children	and	Youth	against	Sex	Offenses).81

81  ���The Court ruled that the provision, which compels detection and deletion of child and youth pornography and 
prevention of its transmission, is constitutional (Constitutional Court, 2016Hun-Ka15, June 28, 2018).
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Telecommunications Business Act
Article 22-3 (Technical Measures of Special Value-Added Telecommunications 
Business Operators)
(1)    Each person82 who falls under subparagraph 13 (a) of Article 2 among 

persons whose special value-added telecommunications business have 
been registered pursuant to Article 22 (2) shall take the following 
technical measures:

2.     Technical measures prescribed by Presidential Decree to prevent 
dissemination of unlawful information prescribed in Article 44-7 (1) 1 
of the Act on Promotion of Information and Communications Network 
Utilization and Information Protection. 

Article 22-5 (Prohibition of Circulation of Illegal Photos by Value-Added 
Telecommunications Business Operators) 
Where a person who has filed a report on the value-added telecommunications 
business pursuant to Article 22 (1) (including persons specified in any 
subparagraph of Article 22 (4)) clearly recognizes, through filing a report, 
requesting deletion, etc., the circumstances where any photos83 or copies 
(including reproduced copies) specified in Article 14 of the Act on Special 
Cases concerning the Punishment of Sexual Crimes are circulated, among the 
information made available to the public and circulated through the information 
and telecommunications networks he or she operates and manages, the person 
shall promptly take measures necessary to prevent the circulation of the relevant 
information, such as deleting the information and blocking access thereto.

Act on the Protection of Children and Youth against Sex Offenses
Article 17 (Obligations of Online Service Providers)
(1) Any online service provider who fails to take measures prescribed by Presidential 
Decree to detect child or youth pornography in the information and communications 
network managed by himself/herself or who fails to immediately delete the detected 
child or youth pornography and take technical measures to prevent or block 
transmission thereof shall be punished by imprisonment with labor for not more than 
three years or by a fine not exceeding 20 million won: Provided, That this shall not 
apply where the online service provider has not been negligent in paying due attention 
to detect the child or youth pornography in the information and communications 
network or where substantial technical difficulty exists even though he/she has tried to 
prevent or block the transmission of the detected child or youth pornography.

82     This refers to the online service provider who aims principally at enabling interactive transmission of works, etc. 
by using computers between other persons (Article 104(1) of the Copyright Act).

83     They refer to filming people’s body against their will that can arouse sexual desire or humiliation by using a 
camera or a machine with functions similar to it.
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(b) Media Products Harmful to Youth

If information circulating on the internet is not regarded unlawful as mentioned 
above but harmful to youth, the KCSC may determine the media product as 
harmful to youth (Article 7(1) of the Youth Protection Act). 

A person who intends to provide a media product harmful to youth by using the 
internet shall verify the age and identity of the user (Article 16(1) of the same 
Act), indicate that it is a media product harmful to youth (Article 42 of the Act 
on Promotion of Information and Communications Network Utilization and 
Information Protection, etc.)84, and cannot transmit to youth advertisement about 
a media product harmful to youth or display it without taking any action to restrict 
access by youth (Article 42-2 of the same Act). The internet intermediaries are 
required to immediately delete any contents that violate the provision above upon 
finding them (Article 44-2(3) of the same Act).

Besides, mobile network operators (MNO) have to provide means to block media 
products harmful to youth such as installing a filtering software in the smart devices 
that the youth will use in entering into a contract for mobile communications 
services with them (Article 32-7(1) of the Telecommunications Business Act).

Youth Protection Act
Article 16 (Prohibition of Sale, etc.)
(1) A person who intends to sell, lend, or distribute a media product specified 
by Presidential Decree as harmful to youth to a person or provide such product 
to a person for viewing, watching, or using shall verify the age and identity of 
the other party and shall not sell, lend, or distribute such product to a youth or 
provide such product to a youth for viewing, watching, or use.

Act on Promotion of Information and Communications Network 
Utilization and Information Protection, etc.
Article 42 (Labeling of Media Products Harmful to Youths) 
A person who provides information to the general public purposely 
to make it public through telecommunications services rendered by a 
telecommunications business entity (hereinafter referred to as “information 
provider”) and who intends to provide any media product harmful to youths 
defined in subparagraph 3 of Article 2 of the Youth Protection Act among 
the media referred to in subparagraph 2 (e) of Article 2 of the aforesaid Act, 
shall put a label indicating that the information is a media product harmful 
to youths by the labeling method prescribed by Presidential Decree.

84  ���The Court declared that the provision compelling indication of media products harmful to youth is constitutional 
(2001Hun-Ma894, January 29, 2004).
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Article 42-2 (Prohibition on Advertisement of Media Products Harmful 
to Youths) 
No one may transmit, to a youth defined in subparagraph 1 of Article 2 of 
the Youth Protection Act, any information containing an advertisement of 
a media product harmful to youths defined in subparagraph 3 of Article 
2 of the aforesaid Act among the media referred to in subparagraph 2 (e) 
of Article 2 of the aforesaid Act in the form of code, letter, voice, sound, 
image, or motion picture through an information and communications 
network or display such medium to the general public without taking any 
measure to restrict access by a youth.

Article 44-2 (Request for Deletion of Information) 
(3) If there is any media product harmful to youths published in violation of 
the labeling method under Article 42 in the information and communications 
network operated and managed by a provider of information and 
communications services or if a content advertising any media product 
harmful to youths is displayed in such network without any measures to 
restrict access by youths under Article 42-2, the provider shall delete such 
content without delay.

Telecommunications Business Act
Article 32-7 (Blocking Media Products Harmful to Youth)
(1) In entering into a contract for the provision of telecommunications services 
with a youth who is subject to the Youth Protection Act, a telecommunications 
business operator who uses frequencies allocated under the Radio Waves Act shall 
provide means to block media products harmful to youth defined in subparagraph 
3 of Article 2 of the Youth Protection Act and information with obscene content 
referred to in Article 44-7 (1) 1 of the Act on Promotion of Information and 
Communications Network Utilization and Information Protection.

(c) False Information in Election

There are provisions that ban dissemination of false information about public 
official election candidates or their relatives and criminalize any violation of the 
ban.

Public Official Election Act
Article 82-4 (Election Campaigns by Utilizing Information and 
Communications Networks)
(2) No one shall disseminate untrue facts about a candidate (including a 
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person who intends to become a candidate; the same shall apply hereafter 
in this Article), his/her spouse, or any of his/her lineal ascendants or 
descendants or siblings through an information and communications 
network under Article 2 (1) 1 of the Act on Promotion of Information and 
Communications Network Utilization and Information Protection, etc. 
(hereinafter referred to as “information and communications network”): 
Provided, That the foregoing shall not apply where true facts are related to 
public interests.

Article 96 (Prohibition of False Criticism or Report)
(2)    A person who operates or manages a broadcasting company, newspaper, 

news agency, magazine, or any other periodical or a person who edits, 
collects, writes, and reports news or articles shall not commit any of the 
following acts: 

1.    Purposely reporting an untrue fact with regard to an election or reporting 
a falsified fact or making a comment based on a falsified fact in order to 
aid and abet a particular candidate to win or lose in the election

Article 253 (False Indication of Names, etc.) 
Any person who communicates by means of mail, telegram, telephone, or 
other ways of telecommunication, with a name, denomination, or status 
contrary to the truth, with the intention of getting elected or getting another 
person to be or not to be elected, shall be punished by imprisonment with 
prison labor for not more than three years or by a fine not exceeding six 
million won.

When information violating the Public Official Election Act is circulating on 
the internet, the Election Commission or a candidate can request the internet 
intermediary to delete the information or refuse, suspend or restrict handling.

Public Official Election Act 
Article 82-4 (Election Campaigns by Utilizing Information and 
Communications Networks) 
(3)    When the election commission of each level (excluding the Eup/Myeon/

Dong election commission) or a candidate has found that any information 
violating the provisions of this Act was posted on the Internet homepage 
or its bulletin board or chatting page etc., or that the fact of transmitting 
it through the information and communications networks, it may demand 
the person who manages or operates the Internet homepage posting the 
relevant information to delete the relevant information, or may demand 
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the manager or operator of the Internet homepage handling the transmitted 
information, or the provider of information and communications services 
under the provisions of Article 2(1) 3 of the Act on Promotion of Information 
and Communications Network Utilization and Information Protection, etc. 
(hereinafter referred to as “provider of information and communications 
services”) to refuse, suspend or restrict the said handling. If a person who 
manages or operates an Internet homepage or a person who provides 
information and communications services does not comply with a candidate’s 
request in such cases, the candidate may notify the election commission 
having jurisdiction over the relevant constituency of the fact in writing, 
while if the election commission having jurisdiction over the relevant 
constituency finds that the information that the candidate requests to delete 
or the information the handling of which the candidate requests to refuse, 
suspend, or restrict violates any provision of this Act, it may request the 
person who manages or operates the Internet homepage or the person who 
provides information and communications services to delete the information 
or to refuse, suspend, or restrict the handling of such information.

(4)    The manager or operator of the Internet homepage or the provider of 
information and communications services who has received a demand from an 
election commission pursuant to paragraph (3) shall promptly comply with it.  

(d) Others

Provisions that directly regulate fake news, hate speech and right to be forgotten 
do not exist yet. However, there are active discussions about the issue and related 
bills have been proposed. In 2016, the government established the Guideline for 
Claiming to Take down Unwanted Self-Postings on the Internet85 regarding the 
right to be forgotten.

3. Legal provisions on the legal liability of internet intermediaries

(a) Establishment of liability

There is no legal provision that specifies establishment of legal liability of the 
internet intermediaries that offer online posting space that has expression of 
defamation or privacy infringement.      

85  ���When someone who wrote an online post wants to delete that post but cannot do so because of lost ID, 
withdrawal from membership or unavailable service/deleting function, he/she can demand that the internet 
posting manager exclude access to it such as by hiding it or ask the search engine service provider to exclude it 
from the search list. If a poster is dead, the bereaved family can make the request. However, this is inapplicable 
to the articles written by a third party.
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(i) Liability of Aider

However, the internet intermediaries may be found to have aided the expressions 
and, thus, bear liability for damages resulting from aiding illegal conducts 
under the Civil Act. The Supreme Court made a following decision about the 
requirements as to establishing liability for defamatory postings (Supreme Court, 
2008Da53812, April 16, 2009). 

①    The unlawfulness of defamatory posting is evident in light of its purpose, 
contents, period and method of posting, degree of damage, relationship 
between the poster and victim, response of both parties related to objections 
or deletion requests, etc.

②    The internet information providers86 are well aware of the defamatory nature 
of the postings upon receiving specific delete and block requests from the 
victims of defamation or upon not receiving such requests; and management 
and control is feasible from a technological and economic standpoint.

③    Victims suffer losses due to the providers not taking proper measures for a 
considerable period.

(ii) Liability of Speaker

Exceptionally, if an internet intermediaries receives articles from a media and 
keeps them in its computer database and selectively chooses and posts them on 
its own news service website beyond simply providing the function to search and 
access articles written and kept by the media, the internet information service 
provider just like the media is liable for tort damages toward victims of defamation 
under the Civil Act (Supreme Court, 2008Da53812, April 16, 2009). 

(iii) Mitigation and Exemption 

There are special provisions regarding mitigation and exemption of the 
aforementioned liability of the internet intermediaries. Victims of privacy 
infringement or defamatory information may request them to delete the 
information and etc. (Article 44-2(1) of the Act on Promotion of Information 
and Communications Network Utilization and Information Protection, etc.) The 

86  ���This is a term used by the Supreme Court in its judgement, and refers to a “provider of information and 
communications services” under Article 2(1)3 of the Act on Promotion of Information and Communications 
Network Utilization and Information Protection, etc., which means providers that offer total services on the 
internet, such as providing search function by category as to information posted on cyberspace, creating spaces 
for internet users to post, save, share, and exchange information and opinions (such as blogs, personal web 
pages, clubs, and cafes), and offering e-mail and game services.
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internet intermediaries shall take measures to delete the information or block 
access to it for a period no longer than 30 days, known as “temporary measures” 
(Paragraph 2 and 4 of the same Article)87 and such measures may grant them 
mitigation and exemption of liability caused by the information (Paragraph 6 of 
the same Article).

Act on Promotion of Information and Communications Network 
Utilization and Information Protection, etc.
Article 44-2 (Request for Deletion of Information) 
(1)    Where information provided through an information and communications 

network purposely to be made public intrudes on other persons’ privacy, 
defames other persons, or violates other persons’ right otherwise, the 
victim of such violation may request the provider of information and 
communications services who managed the information to delete the 
information or publish a rebuttable statement (hereinafter referred to as 
“deletion or rebuttal”), presenting explanatory materials supporting the 
alleged violation.

(2)    Upon receiving a request for deletion or rebuttal of the information 
under paragraph (1), a provider of information and communications 
services shall delete the information or take a temporary or any other 
necessary measure and shall notify the applicant and the publisher of the 
information immediately. In such cases, the provider of information and 
communications services shall make it known to users that he or she has 
taken necessary measures by posting a public notification on the relevant 
message board or in any other way.

(4)    Notwithstanding a request for deletion of the information under paragraph 
(1), if it is impracticable to judge whether information violates any right 
or it is anticipated that there will probably be a dispute between interested 
parties, a provider of information and communications services may take 
a measure to block access to the information temporarily (hereinafter 
referred to as “temporary measures”). In such cases, the period for the 
temporary measure shall not exceed 30 days.

(6)    If a provider of information and communications services takes necessary 
measures under paragraph (2) for the information circulated through the 
information and communications network operated and managed by 
himself or herself, the provider may have his or her liability to indemnify 
loss incurred by such information mitigated or discharged.

87  ���The Court ruled that the temporary measure clause is constitutional (Constitutional Court, 2010Hun-Ma88, May 
31, 2012).
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B. Judicial interpretation

1. Jurisprudence on the freedom of expression on the internet 

(a)    Case on the Ban on Subversive Communication on the Internet [99Hun-Ma480, 
June	27,	2002]

Article 53(1) of the Telecommunications Business Act, which states that a person 
in use of telecommunications shall not make communications with contents that 
harm the public peace and order or social morals and good customs, was found 
unconstitutional.

In the decision, the Court explained that the internet is the most participatory 
market or the media encouraging expression of individuals as it has a lower 
entrance barrier, ensures interactive expression and calls for proactive and planned 
behavior in using it unlike the broadcast media and, accordingly, an attempt to 
regulate the expression on the internet based on order-oriented thinking would 
greatly hamper development of the freedom of expression. It also pointed out 
that new and diverse means of regulation should be created in the framework of 
the Constitution because technological development of the expression media is 
widening the scope of the freedom of expression and bringing a quality change.

In this perspective, the Court ruled that regulating expression contents 
comprehensively based on vague suspicion about harmfulness or possible 
harmfulness under a very unclear and ambiguous concept of “harmful to public 
peace and order or social morals and good customs” violates the principle of 
clarity and principle against excessive restriction and, therefore, infringes upon the 
freedom of expression.

  
(b)    Case on Criminal Penalty on False Communication [2008Hun-Ba157, etc., 

December	28,	2010]

In this case, Article 47(1) of the Electrical Telecommunication Act, which penalized 
anybody who makes a false communication through the electric telecommunications 
facilities and equipment with the intent to harm the public interest, was found 
unconstitutional.

Stressing that the provision is a restrictive legislation on the freedom of expression, 
the Court ruled it violates the principle of clarity required by the freedom of 
expression because the meaning of the public interest is unclear and abstract and 
it fails to notify ordinary citizens of what purpose of communication is prohibited 
among generally permitted false communications.
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(c)    Case on the Prohibition of Internet Use for Election Campaign [2007Hun-
Ma1001,	etc.,	December	29,	2011]

The Court made a decision of conditional unconstitutionality over Article 93(1) of 
the Public	Official	Election	Act, which bans anyone from distributing and posting 
the contents supporting, recommending or opposing a political party or candidate 
through various media in order to influence the election besides the ways permitted 
by the Act from 180 days before the election day to the election day. It explained 
that the provision is unconstitutional as long as it is interpreted to include the act 
of posting writings, videos or other information on Internet websites or bulletin 
boards or chatting rooms, or transmitting electronic mails via the information and 
communication networks.

The Court argued that, in consideration of the fact that the internet is easily 
accessible and very inexpensive, serving the purpose of the Public Official 
Election Act of promoting equal opportunity, transparency and low cost, and the 
recipient obtains the information by choosing (clicking) the source voluntarily 
and actively, banning political expression related to the election on the internet 
is not an appropriate means to serve the legislative purpose of preventing unfair 
competition resulting from disparities in economic power among candidates or 
from the use of negative publicity as well as any consequential harm to peace 
and fairness of the election and, therefore, the provision violates the principle of 
excessive restriction, infringing upon the freedom of expression.

(d)				Identity	Verification	System	on	Internet	[2010Hun-Ma47,	etc.,	August	23,	2012]

Article 44-5(1)2 and etc. of the Act on Promotion of Information and Communications 
Network Utilization and Information Protection, etc., which requires internet 
intermediaries with more than a certain number of daily visitors or sales to 
introduce a user identity verification system that users have to go through to be able 
to use the message board of the service providers, was found unconstitutional.

In this case, the Court admitted that the identity verification system discourages 
people from uploading defamatory or illegal information and also helps secure 
basic data to specify a perpetrator. Yet, it concluded that the provision violates 
the principle against excessive restriction and infringes upon the freedom of 
expression under anonymity considering the fact that the perpetrator can be 
identified by tracing of the IP address while remedy for victims can also be fully 
obtained by blocking of distribution of the information with deletion or temporary 
measures, post-damage claims or criminal punishment, and evidence is not found 
that the illegal information significantly declined after the identity verification 
system was introduced in 2007.
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2. Changes in the scope of the freedom of expression and the legitimate restrictions

(a)	Affirming	Wide	Scope	of	Protecting	Freedom	of	Expression

The decisions of the two cases above, 2008Hun-Ba157, etc. and 2010Hun-
Ma47, etc., affirmed that expression of false information and expression under 
anonymity are also included in the scope of protecting the freedom of expression. 
Consequently, the provisions that generally prohibit expression of false 
information except for certain contexts such as elections no longer exist and the 
recent discussion about regulating fake news is also taking this significant issue 
into account. 

Critics also say that the freedom of expression under anonymity is infringed 
upon by the identity verification system that still applies to the message board 
of public agencies (Article 44-5(1)1 of the Act on Promotion of Information and 
Communications Network Utilization and Information Protection, etc.) and to the 
bulletin board of online media during the election campaign period (Article 82-6 
of the Public	Official	Election	Act). The Court is hearing to decide whether the 
two provisions are unconstitutional.

(b) Emphasis on Clarity of Restrictive Legislation on Freedom of Expression

The cases of 99Hun-Ma480 and 2008Hun-Ba157, etc. stressed that the restrictive 
legislation on the freedom of expression needs to be far clearer than the legislation 
on other areas to avoid regulating the expressions that should not be restricted. 
And this is even more needed when development of the internet and technology is 
helping people increasingly enjoy the freedom of expression.

After the decision for 99Hun-Ma480, the provisions on Information and Communication 
Deliberation System now in effect (see Ⅲ.A.2.(a)) lists the type of prohibited 
information in great detail (Article 44-7(1) of the Act on Promotion of Information and 
Communications Network Utilization and Information Protection, etc.).

(c) Always Allowing Political Expression for Election on Internet

An election campaign may be allowed during the period from the commencing 
date of election period to the day before the election day according to the law. 
After the decision for 2007Hun-Ma1001, etc., however, a new provision was 
established, which allows a person to work on the election campaign at all times 
including the election day by posting a writing or video clip on an internet website 
or its bulletin board or chatting room or sending an e-mail (Article 59(3)3 of the 
Public	Official	Election	Act). It can be acknowledged that the restriction imposed 
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on the time for giving political expression on the internet in general was practically 
eliminated because the concept of the election campaign was broad (Article 58(1) 
of the Public	Official	Election	Act).

C. Other relevant issues

If an investigation agency investigates a case for online defamation, internet 
intermediaries may comply with the investigation agency’s request for personal 
information of a service user who writes the defamatory contents according to the 
following provision (namely, communications data provision system).  

Telecommunications Business Act
Article 83 (Protection of Confidentiality of Communications) 
(3)  A telecommunications business operator may comply with a request for 

the perusal or provision of any of the following data (hereinafter referred 
to as “provision of communications data”) from a court, a prosecutor, 
the head of an investigative agency (including the head of a military 
investigative agency, the Commissioner of the National Tax Service, 
and the Commissioner of a Regional Tax Office; hereinafter the same 
shall apply) or the head of an intelligence and investigation agency, 
for the purpose of conducting a trial or an investigation (including the 
investigation of a violation committed by means of a telephone, the 
Internet, etc. among the offenses prescribed in Article 10 (1), (3) and (4) of 
the Punishment of Tax Offenses Act), executing a sentence, or collecting 
information aimed at preventing any harm to the guarantee of national 
security:

1. Names of users;
2. Resident registration numbers of users;
3. Addresses of users;
4. Phone numbers of users;
5.    User identification word (referring to the identification codes of users used to 

identify the rightful users of computer systems or communications networks);
6. Dates on which users subscribe or terminate their subscriptions.

Some people find the provision legitimate, arguing that the personal information 
needs to be secured quickly to specify the suspect in the early investigation 
stage; the internet intermediaries can decide whether to provide the information 
at their discretion; and, the information is not about a specific communication 
but about basic personal information. However, others believe the provision 



6. Republic of Korea   243

is unconstitutional, reasoning that it allows obtaining sensitive personal 
information without a confiscation warrant while adopting no prior or post notice 
procedure; the internet intermediaries cannot help responding to the request of 
the investigation agency and are practically responding to it; and, failure to fully 
ensure the freedom of expression under anonymity on the internet would have a 
chilling effect on the users. In 2014, the National Human Rights Commission of 
Korea recommended that the provision be deleted. Meanwhile, a case arguing for 
its unconstitutionality is still pending at the Constitutional Court.

Annex 1: List of cited legal provisions

Constitution of the Republic of Korea 
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Case 1

Identification

a) Republic of Korea, b) Constitutional Court of Korea, c) 4 October 1996, d) 
93Hun-Ka13, etc., e) Constitutional Review of Statutes, f) Case on the Pre-
Inspection of Motion Pictures 

Headnotes

The power of pre-inspection by the Public Ethics Committee provided under 
Article 12(1) and (2) and Article 13(1) of the Motion Picture Act (MPA) was 
struck down as being in violation of the constitutional principle of the prohibition 
of censorship. The prohibition of censorship is stipulated in Article 21(2) of the 
Constitution. Even without explicit constitutional provisions, censorship should 
not be permitted since censorship undermines an essential part of the freedom of 
the press in a democratic constitution.

Summary

Facts

The Public Performance Ethics Committee (hereafter ‘Ethics Committee’) 
was empowered by virtue of Article 12 Motion Picture Act (hereafter ‘MPA’) 
to conduct pre-inspection of motion pictures. Pre-inspection is required for all 
motion-pictures, as provided by Article 12(1) and (2), Article 13(1) and Article 
32(v). Failure to be pre-inspected is punishable by imprisonment of up to two 
years or a fine up to five million Korean Won.

The applicants were criminally charged at the Seoul District Criminal Court for 
violating the MPA by respectively showing the movies Opening the Closed Gate 
to the School in 1992 and Oh, Country of Dream in 1989 without pre-inspection 
by the Ethics Committee. The first applicant filed a motion for constitutional 
review during prosecution, and with the court’s acceptance the case was referred 
to the Constitutional Court. The second applicant was already convicted and was 
fined one million Korean Won. The appeal was denied, and accordingly the second 
applicant filed a constitutional complaint with the Constitutional Court.

Reasoning and judgment

Since motion pictures are a form of expression, its production and screening are 
protected by Article 21(1) of the Constitution, which protects freedom of speech 



6. Republic of Korea   249

and the press. Motion pictures are also protected under Article 22(1) of the 
Constitution, which protects the freedom of science and arts, since motion pictures 
can show results of academic research as well as be a form of art. Furthermore, 
Article 21(2) of the Constitution explicitly forbids censorship.

A violation of constitutional rights has occurred, since the administrative act of 
censorship debilitates originality and creativity of the people’s artistic activities 
and poses a grave danger to their mental functions and may suppress in advance 
the ideas which the government does not agree with. Censorship would leave at 
large only the opinions controlled by the government or other ideas that are not 
critical of the government.

Article 37(2) of the Constitution allows for the limitation of constitutional 
rights. However, since censorship is explicitly prohibited by Article 21(2) of the 
Constitution, censorship cannot be considered as a means to limit freedom of the 
press and publication, even if censorship is authorized by a statute. The Ethics 
Committee is an administrative body for all practical purposes, and the powers 
it enjoys under Article 12 MPA fulfills all the elements of censorship. What the 
Ethics Committee is statutorily empowered to do is therefore in fact expressly 
forbidden by the Constitution. 

In light of the above, the actions of the Ethics Committee and the relevant 
statutory norms are therefore unconstitutional. The Constitutional Court struck 
down the requirement of pre-inspection by the Ethics Committee and the relevant 
norms Article 12(1) and (2) and Article 13(1) MPA.

Case 2

Identification

a) Republic of Korea, b) Constitutional Court of Korea, c) 27 June 2002, d) 
99Hun-Ma480, e) Constitutional Complaint (pursuant to Art. 68(1) Constitutional 
Court Act), f) Case on the Ban on Subversive Communication on the Internet

Headnotes 

Article 53 of the Telecommunications Business Act is unconstitutional as being 
in violation of the rule of clarity and the principle against excessive restriction. 
Unlike the broadcast media, Internet is “the most participatory media”, or 
“media encouraging expression of individuals.” The barrier to entry is low; 
mutual exchange of expression is possible; and active and premeditated action 
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by participants is necessary. Technological advance about the media continue to 
widen the scope of freedom of expression and bring about changes in the quality of 
such expression. In this light, new regulatory measures within constitutional limits 
should be developed to keep up with the continuously changing environment in 
this field.

Summary 

Facts

The complainant is a university student, and has signed up to Nownuri, a 
comprehensive computer network service under the user ID of “I-ui-je-ki”.88 On 
June 15, 1999, the complainant posted a message entitled “Exchange of Gunfire 
in the West Sea, Sloppy Kim Dae-Jung!”89 on the message board of the internet 
community. On June 21, a system manager for Nownuri deleted this message from 
the board, and suspended the complainant’s use of Nownuri service for one month 
according to an order of the Minister of Information and Communication.

On August 11, 1999, the complainant filed a constitutional complaint against 
Article 53 of the Telecommunications Business Act, alleging that the provision 
infringes on his freedom of expression as well as freedom of science and arts, is 
against due process, and violates the principle against excessive restriction.

Reasoning and judgment

The rule of clarity is especially important in legislation that regulates freedom of 
expression. When it is unclear what kind of expression is being prohibited by such 
legislation, it is very likely that a person would abstain from expressing himself 
lest he should be punished for making such expression when he is not certain 
that what he is about to express is subject to regulation or not. Therefore, it is 
constitutionally required that statutes regulating freedom of expression should be 
specific and clear about what expression is the subject of regulation. 

Improper communication, defined as communication with contents that could 
“harm the public peace and order or social morals and good customs”, is too 
unclear and ambiguous. Different individuals would make different judgments 
about whether a particular expression is harmful to “the public peace and order” 
or “social morals and good customs” because of differences in individual value 

88  ���Meaning: “Request for correction”.
89  ���Kim Dae-Jung was President of the Republic of Korea 1998-2003.
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systems or ethical views. Furthermore, it would be difficult to objectively define 
their meaning through the ordinary interpretation of law by enforcement agencies.

Article 53 of the Telecommunications Business Act regulates communication 
that could “harm the public peace and order or social morals and good customs.” 
Ambiguity, abstractness, and comprehensiveness of the concept of improper 
communication inevitably results in the regulation of communication that should 
not be regulated, and leads to the violation of the rule against excessive restriction. 
It could be employed to regulate expressions regarding sexuality, marriage, or 
family system for harming “social morals and good customs,” and it could be used 
to regulate expressions regarding sensitive political or social issues by labelling 
them as harmful to “the public peace and order.” This would violate the essential 
features of freedom of expression.

Dissenting opinion by three Justices

“Public peace and order” or “social morals and good customs” used as standards 
for delegation of legislation in the instant statutory provisions could be construed 
as the “minimum level of public order or social morals and good customs that 
all citizens should abide by and comply with.” It cannot be argued that the above 
terms do not function as effective guidelines for administrative regulation or that 
they inevitably result in excessive regulation of those expressions that should not 
be regulated, and they provide a relatively clear standard for the delegation of the 
rule-making power.

While the above statutory provisions may not be the best possible legislation, in 
terms of the rule of clarity, it is constitutional as long as it is not impermissible 
under the rule against blanket delegation because of the vagueness of the concepts 
employed by these statutory provisions. In other words, the statutory provisions 
are constitutional as long as any citizen can predict the basic features concerning 
the standard and scope of improper communication that would be regulated by the 
provisions of the presidential decree based on delegation by the Act.

The instant statutory provision does not impose any legal responsibility on such 
individuals. It is clear that an independent order for deletion of a particular 
expression would not be effective as the means to deal with improper 
communications when communications in cyberspace posts a problem. Closure of 
the website operated by a particular internet service provider (ISP) or suspension 
of use of a specific user ID are only confined to a particular service managed by 
the ISP. The user would not be prevented from using online services offered by 
other service providers. In this light, the statutory provision does not violate the 
principle of proportionality, thereby encroaching on the freedom of expression.
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Case 3

Identification

a) Republic of Korea, b) Constitutional Court of Korea, c) 29 December 2011, 
d) 2007Hun-Ma1001, etc., e) Constitutional Complaint (pursuant to Art. 68(1) 
Constitutional Court Act), f) Case on the Prohibition of Internet Use for Election 
Campaign

Headnotes

This case concerns interpretation of the language “the like” in Article 93(1) of 
the Public Official Election Act (hereinafter “Instant Provision”). Article 93(1) 
and Article 255(2)5 of the Public Official Election Act prohibit and punish the 
act of distributing or posting, with the intention to influence the election, of 
documents and pictures the content of which support, recommend or oppose a 
political party or candidate, or refer to the name of a political party or candidate, 
during the period of 180 days before the election day. The Constitutional Court 
held that interpreting “the like” to include “the act of posting writings, videos or 
other information on Internet websites or bulletin boards or chatting rooms, or 
transmitting electronic mails” infringes on the freedom of political expression and 
the freedom of election campaign in violation of the principle against excessive 
restriction, and thus is unconstitutional.

Summary

Facts

When the National Election Commission announced its regulatory standards 
on December 19, 2008, which included User Created Content (UCC) among 
regulated matters under the Instant Provision, the complainants brought this 
constitutional complaint on September 5, 2007, arguing that the Instant Provision 
infringes on their freedom to express political opinions (2007Hun-Ma1001).

Reasoning and judgment

The Instant Provision intends to avoid unfair competition in election campaigns, 
ill-effects of disparities in economic power among candidates, and any 
consequential harm to peace and fairness of elections. This legislative purpose is 
legitimate (legitimacy of the purpose). A defamatory statement or publication 
of false information against a candidate is directly prohibited and punished under 
provisions of the Public Official Election Act. Because these provisions set 
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penalties more severe than the penalty under the Instant Provision, the effect is that 
only those political expressions not containing false information or defamatory 
statement remain subject to punishment under the Instant Provision. In this regard, 
prohibiting the use of the Internet for political expression concerning election 
or for election campaigning during 180 days before the election day cannot 
be deemed to be an appropriate means to achieve the legislative purpose (the 
appropriateness of the means). The fact that political expression and election 
campaigning may carry negative features including defamatory statements and 
false information cannot justify the complete ban and punishment of online 
campaigning for a certain period of time. The ban and punishment is excessive 
and therefore fails to satisfy the requirement of least restrictiveness (the least 
restrictiveness). While fairness of elections achieved from implementation of the 
Instant Provision by banning online political expression and election campaigning 
is neither clear nor concrete, the disadvantage caused by the complete ban of using 
the Internet for such a long period of time is great, especially considering the 
reality that communication through the Internet has become common. Therefore, 
the Instant Provision fails to satisfy the requirement of balance among legal 
interests  (balance of legal interests).

Accordingly, interpreting the language “the like” in the Instant Provision to 
include the Internet and thereby prohibiting and punishing its use infringes on the 
complainants’ freedom of political expression and freedom of election campaign 
in violation of the principle against excessive restriction.

Dissenting opinion by two Justices

The Instant Provision has a legitimate legislative purpose. The harm to peace and 
fairness of election can be greater if expressions affecting outcome of the election, 
including false information, defamatory statements, and exaggerated propaganda, 
are limitlessly released by general voters, as well as political parties, candidates and 
related groups, from the election campaign period until day of election. Therefore, 
the appropriateness of the means is found. There is virtually no other alternative to 
effectively achieve the legislative purpose other than banning the act of expression 
itself that affects the election. Therefore, the restriction on fundamental rights is 
limited to the least. Further, compared to the public interest in achieving peace 
and fairness of elections by ensuring equal opportunity in election campaigns and 
avoiding overheated competitions among candidates, the disadvantage of being 
prevented from engaging in acts of expression is not substantial. The requirement 
to strike balance among legal interests is thus satisfied.  

Hence, the Instant Provision, in restricting freedom of political expression, does 
not violate the principle against excessive restriction. 
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Case 4

Identification

a) Republic of Korea, b) Constitutional Court of Korea, c) 23 August 2012, d) 
2010Hun-Ma47, 252 (consolidated), e) Constitutional Complaint (pursuant to 
Art. 68(1) Constitutional Court Act), f) Case on the Real-Name Verification 
Requirement on the Internet

Headnotes

Article 44‐5(1)2 of the Act on Promotion of Information and Communications 
Network Utilization and Information Protection and Article 29 and Article 30(1) 
of the Enforcement Ordinance of the same Act regulate the so‐called identity 
verification system by imposing duties of adopting means to confirm identity of 
internet message board users and maintaining those users’ identity information on 
the service providers installing and operating those boards of the website under 
which a message user can upload information on message boards only after he 
or she goes though identity verification process. These were deemed to violate 
the rule against excessive restriction and thus infringed on the complainants’ 
basic rights such as freedom of expression, right of self‐determination on private 
information and freedom of press.

Summary

Facts

By imposing duties of adopting means to confirm identity of internet message 
board users and maintaining those users’ identity information on the service 
providers installing and operating those boards of the website where the average 
number of users reaches or exceeds 100,000 per day, Article 44‐5(1)2 of the 
Act on Promotion of Information and Communications Network Utilization and 
Information Protection and Article 29 and Article 30(1) of the Enforcement 
Ordinance of the same Act regulate so‐called identity verification system under 
which a message user can upload information on those boards only after he or she 
goes through identity verification process. 

Accordingly, message board operators had to take measures for identity 
verification process so that users can be confirmed of their identity, which 
denied those users from uploading information anonymously. In response, the 
complainants filed this case with the Court, asserting that such identity verification 
scheme infringes on the freedom of speech of information and communications 
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service providers who operate such message board and intend to form and 
distribute public opinions based on those users’ opinions freely expressed on such 
board.

Reasoning and judgment

Identity verification scheme pursued by the Instant Provisions is for restraining 
illegal acts so that sound and healthy internet culture can be promoted. However, 
by broadly expanding the scope of its application without taking account of the 
nature of internet communication, identity verification scheme at issue leaves 
too much room for law enforcement authorities to make arbitrary enforcement 
of relevant laws, whereas legislative purpose of the Instant Provisions can be 
accomplished by other means such as tracing or confirming internet addresses, 
deleting information or taking temporary measures or post-crime compensation or 
criminal punishment without restricting freedom of expression and right of self‐
determination on private information of internet users. For the foregoing reasons, 
the identity verification scheme sought by the Instant Provisions shall not be 
regarded as the least restrictive one. 

In the instant case, it is hard to find evidence showing that, after the implementation 
of identity verification scheme, the number of illegal information such as 
defamatory information posted on internet sites has been meaningfully decreased. 
Rather, domestic internet users have been fleeing overseas, and there has been 
difficulties in implementing the Instant Provisions and relevant laws due to 
disputes on discriminatory enforcement of those laws favoring foreign business 
entities over domestic ones or arbitrary enforcement. 

On the contrary, under the identity verification scheme, domestic internet users are 
more likely to give up their freedom of expression, the message board operators 
competing with other operators with new communication means are unfavorably 
restricted in carrying out day‐to‐day business. Moreover, there is a high chance 
that private information of message board users is stolen and exploited. Therefore, 
the Instant Provisions do not strike balance between legal interests concerned 
because the disadvantage on message board users and service providers of 
information and communications cannot be considered to be less important than 
the public interests sought by those provisions. 

Therefore, the Instant Provisions violate the rule against excessive restriction and 
thus, infringe on the complainants’ basic rights – freedom of expression, right to 
self‐determination on private information and freedom of press.  
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Case 5

Identification

a) Republic of Korea, b) Constitutional Court of Korea, c) 24 April 2014, d) 2011Hun-
Ka29, e) Constitutional Review of Statutes, f) Case on Request for a Constitutional 
Review of Article 10 etc. of the former Assembly and Demonstrations Act

Headnotes

The former Assembly and Demonstrations Act Article 10 prescribes the ban on 
outdoor assembly or demonstration scheduled before sunrise and after sunset with 
the proviso that a district police chief may exceptionally permit outdoor assembly 
under certain conditions. As this proviso is a measure to alleviate restriction 
imposed by the main text of the abovementioned provision, it is not deemed as 
“granting general permission for outdoor assembly in advance” prohibited by the 
Constitution. Further, Article 10 and Item 3 of Article 20 – the latter punishes the 
person who participates in an assembly or demonstration violating Article 10 – 
are unconstitutional if these provisions are applicable to an “outdoor assembly or 
demonstration from sunset to midnight (24:00) of the same day” for the reasons 
that the provisions violate the principle against excessive restriction and thus 
infringes on the right to assembly. Hence, “before sunrise and after sunset” in 
the provisions should not be interpreted as applicable to the time “from sunset to 
midnight of the same day.”

Summary

Facts

Article 10 of the former Assembly and Demonstration Act prohibited outdoor 
assemblies and demonstrations scheduled before sunrise and after sunset, with 
the proviso that a district police chief may exceptionally permit such outdoor 
assembly under certain conditions. This statutory prohibition was complemented 
by a relevant penal provision, found in Item 3 of Article 20 of the same Act. 
During a trial at the Seoul Central District Court on the violation of this law due to 
a demonstration from 19:10 to 21:45, the issue of constitutionality was raised. An 
application for constitutional review of these provisions was therefore made to the 
Constitutional Court.

Reasoning and judgment

The proviso in Article 10 relieves the severity of the restriction imposed by the 
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main text of the provision, and thus does not run against the principle of the 
prohibition of advance permit promulgated by the Constitution. Meanwhile, as the 
proviso is not applied to demonstration, whether or not the provision violates the 
constitutional “prohibition of advance permit” related to night-time demonstration 
is not at issue.

Prohibiting outdoor assembly or demonstration before sunset and after sunrise, a 
period of time that is very extensive and changeable, is an excessive restriction that 
goes beyond the necessary scope of use to achieve the goal of the provision for 
being inconsiderate to work and study schedules of workers and students as well 
as lifestyle in modern society and, thus, violates the principle of the prohibition of 
excessive restriction.

The Constitutional Court of Korea issued a decision of limited constitutionality 
on the “demonstration” part of the Assembly and Demonstration Act Article 
10 (2010Hun-Ka2, etc.). As it is likewise necessary for the Court to screen 
unconstitutionality out of the provisions at issue in this case, Article 10, which 
prohibits an assembly or demonstration before sunrise or after sunset, and Item 
3 of Article 20, which punishes a person who participates at such an assembly 
or demonstration that violates Article 10, are unconstitutional if these provisions 
are applicable to an “outdoor assembly or demonstration from sunset to midnight 
(24:00) of the same day.”

Dissenting opinion by three Justices

The dissenting opinion also sees the provision as unconstitutional due to excessive 
restriction on the freedom of demonstration. However, the dissenting opinion 
is opposed to delivering a decision of conditional unconstitutionality. Instead, it 
argues that a decision of unconstitutionality should be made, since it is preferable 
for the legislature to determine the specific methods of how to coordinate public 
safety and order, and serenity of privacy. If the Constitutional Court opts to 
apply a certain time frame to determine the limits of unconstitutional parts and 
constitutional parts of the provisions in question, it may violate the separation 
of powers principle and the nature of the constitutional review of statutes, 
since it would be restricting the legislative powers and responsibilities of the 
legislature. In conclusion, the entire provisions in question should be declared as 
unconstitutional, since the unconstitutional parts of the provisions are not clearly 
distinguished and specified according to a certain time frame.
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Annex 4: Case statistics

Since establishment (Sep. 1988 – Dec. 2019)

Type Total
Constitu-

tionality of 
Statutes

Impeach-
ment

Dissolu-
tion of a 
Political 

Party

Compe-
tence 

Dispute

Constitutional Complaint

Sub 
total

Art. 
68(1)

Art. 
68(2)

Filed 38,374 988 2 2 110 37,272 29,602 7,670

Settled 37,261 937 2 2 99 36,221 28,981 7,240

D
ec

id
ed

 b
y 

Fu
ll 

Be
nc

h

Unconstitutional 645 287 358 112 246

Nonconformity 255 78 177 73 104

Conditionally  
Unconstitutional 70 18 52 20 32

Conditionally 
Constitutional 28 7 21 21

Constitutional 2,681 351 2,330 4 2,326

Upholding 730 1 1 19 709 709

Rejected 7,768 1 22 7,745 7,745

Dismissed 2,067 73 1 39 1,954 1,584 370

Other 10 10 8 2

Withdrawn 998 123 19 856 730 126

Pending 1,113 51 11 1,051 621 430
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2019

Type Total
Constitu-

tionality of 
Statutes

Impeach-
ment

Dissolu-
tion of a 
Political 

Party

Compe-
tence 

Dispute

Constitutional Complaint

Sub 
total

Art. 
68(1)

Art. 
68(2)

Filed
(2018 pending+2019 
newly filed)

3,632 69 16 3,547 2,567 980

Settled 2,519 18 5 2,496 1,946 550

D
ec

id
ed

 b
y 

Fu
ll 

Be
nc

h

Unconstitutional 8 5 3 3

Nonconformity 7 1 6 4 2

Conditionally  
Unconstitutional

Conditionally 
Constitutional

Constitutional 142 11 131 131

Upholding 34 2 32 32

Rejected 206 2 204 204

Dismissed 2,076 1 1 2,074 1,663 411

Other

Withdrawn 46 46 40 6

Pending 1,113 51 11 1,051 621 430
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7. Kyrgyz Republic

Constitutional Chamber of the Supreme Court

Overview
Article 31 of the Constitution proclaims the right of everyone to freedom of 
thought and opinion, freedom of expression of opinion, freedom of speech and 
press, and that no one can be forced to express or deny his/her opinion. Article 
33 covers the right to freely seek, receive, keep, use and disseminate information. 
Importantly, the Constitution also stipulates that the constitutional prohibition 
of coerced expression or denial of opinion, religious or other beliefs, and the 
constitutional right to freedom of thought and opinion, are not subject to any 
limitations (see Article 20(4)(7) and Article 20(5)(4)). Examples of legislation 
relevant to the freedom of expression include those on the mass media, the 
protection of journalists, and access to information. The Kyrgyz Republic is a 
state party to the International Covenant on Civil and Political Rights (ICCPR). 
Article 20(2) of the Constitution enumerates general grounds for the restriction 
of rights, but also states that rights restrictions should be commensurate to the 
declared objectives. Specifically regarding freedom of expression, Article 31(4) 
bans the promotion of national, ethnic, racial, and religious hatred, gender and 
other social superiority, and any calls for discrimination, hostility or violence. 
The Constitutional Chamber’s legal positions on observing the principle of 
proportionality are of great importance to the legislator when establishing 
prohibitions and rights restrictions. Regarding freedom of expression on the 
internet, examples of relevant legislation are the Law “On Electronic Governance” 
and the Law “On Electrical and Postal Service”. Further relevant laws are those 
on topics such as citizens’ appeals, the health and development of children, 
advertising, and personal information. The Constitutional Chamber has not yet 
considered cases related to freedom of expression on the internet.

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet

Annex: 
 1.   List of cited legal provisions
 2.   List of cited cases
	 3.			Summaries	of	significant	cases
 4.   Case statistics
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I. Defining freedom of expression

A. Scope and character 

The Constitution of the Kyrgyz Republic (hereinafter, the “Constitution”) 
proclaims the right of everyone to freedom of thought and opinion, freedom 
of expression of opinion, freedom of speech and press, and also establishes 
that no one can be forced to express his opinion or deny it (Article 31, parts 1, 
2, 3). Article 33 of the Constitution stipulates a provision according to which 
everyone shall have the right to freely seek, receive, keep and use information 
and disseminate it orally, in writing or otherwise. Everyone shall have the right 
to acquaint with the information on himself/herself in state authorities, local self-
governance bodies, institutions and organizations. Everyone shall have the right to 
obtain information on the activity of state authorities, local self-governance bodies 
as well as officials thereof, legal entities with the participation of state authorities 
and local self-governance bodies as well as organizations financed from the 
republican and local budgets.

Moreover, the Constitution of the Kyrgyz Republic stipulates that the guarantee 
of the prohibition on coercion to express opinions, religious or other beliefs or 
denial thereof (Article 20, part 4, section 7) and the right to freedom of thought 
and opinion (Article 20, part 5, section 4) established by the Constitution are not 
subject to any limitations.

This edition of the Constitution of the Kyrgyz Republic was adopted by 
referendum (by popular vote) on June 27, 2010 and is currently in force.

The constitutional guarantee for freedom of expression (speech, thoughts and 
ideas) was proclaimed in various interpretations in all editions of the Constitution 
of the Kyrgyz Republic since the adoption of the first Constitution on May 5, 
1993 after the declaration of the Kyrgyz Republic as an independent, sovereign 
democratic state in 1991. 

The Law of the Kyrgyz Republic “On Mass Media” (1992) is directed to free 
functioning of mass media, governs their relations with state bodies, public 
associations, the companies, the organizations and citizens. This law provides 
registration procedure of mass media. Unreasonable failure in registration of mass 
media or its delay can be appealed to the court (Article 6). Article 15 establishes 
the right of the bodies of mass media to receive information. At the request of 
mass media employees, state bodies, public associations, and officials shall 
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have the right to present the data available, and facilitate familiarization with 
appropriate documents.

In order to protect citizens from the dissemination of false information, the 
law provides for the right to refute false information (Article 17 of the above-
mentioned law).

This law stipulates the right of a journalist to collect and disseminate information, 
as well as the obligation to verify authenticity of his messages (Article 20). 
The activities of journalists are regulated by the Law “On the Protection of the 
Professional Activities of a Journalist” (1997). In this law, the rights of journalists 
are more clearly defined. Thus, when carrying out professional activities, a 
journalist has the right to express his opinion and distribute prepared messages 
and materials through the mass media under his signature or under a pseudonym 
(Article 5 of the Law “On the Protection of the Professional Activities of a 
Journalist”).

The state has established guarantees for the professional activity of journalists. 
Professional rights, honor and dignity of a journalist are protected by law. 
Journalists while executing professional duties enjoy the guarantee of personal 
inviolability. Prosecution of the journalist for the publication of critical materials is 
not allowed (Article 8). Journalists have the right to make journalistic investigation 
(Article 9).

The foreign journalist accredited in the Kyrgyz Republic has rights and obligations 
equal to the journalist of the Kyrgyz Republic (Article 11). A foreign journalist has 
the right to appeal to a court the decision of the Ministry of Foreign Affairs about 
termination of accreditation (Article 12).

This law establishes measures of responsibility for violation of the legislation on 
protection of professional activity of the journalist (Article 13). 

In 1997, the Law of the Kyrgyz Republic “On Guarantees and Free Access to 
Information” was adopted. Subsequently, on November 14, 2006, a new Law “On 
Access to Information Held by State Bodies and Local Self-Government Bodies 
of the Kyrgyz Republic” was adopted. The law guarantees the right of access to 
information held by state bodies and local self-government.

The law establishes the procedure for the promulgation of information about 
the activities of state bodies and local authorities (Articles 16-21), the procedure 
for providing direct access to documents and materials of state bodies and local 
authorities (Articles 22-25), as well as the procedure for access to meetings of state 
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bodies and bodies of local self-government (Articles 26-29) and the procedure for 
organizing access to information held by state bodies and local self-government 
(Articles 30-32).

The Code on Minor Offences provides for liability for obstructing the journalist’s 
legitimate professional activities by forcing him to disseminate or refuse to 
distribute information and shall be punished by a fine of category I. The same 
act committed by a person using his official position is punishable by a fine of 
category II or deprivation of the right to hold certain positions or engage in certain 
activities of category II (Article 89).

Refusal to provide information may be appealed in court. Challenging in courts 
of actions of officials who refused to provide information is not sufficiently 
developed due to the lack of awareness of citizens.

Article 33 of the Constitution stipulates a provision according to which no one 
may be subject to criminal prosecution for the dissemination of information which 
abases or humiliates honor and dignity of a person. Thus, the criminal liability for 
defamation is excluded from the Criminal Code.

The Advocacy as a self-governing professional community of advocates, among 
other functions, expresses and protects the interests of advocates (Law “On Bar 
and the Advocacy of the Kyrgyz Republic”, Article 2, part 1). The same law 
establishes that advocates cannot be held liable for their opinions when expressed 
in the process of carrying out his/her professional activities (Article 29, part 3).

When providing and processing personal data in cases stipulated by law, the 
consent of the subject of this data is required in writing (Law “On Personal Data”, 
Articles 3 and 9).

The Law “On Electronic Governance” sets one of the tasks to create conditions 
for effective and sustainable interaction of individuals and legal entities with the 
state, to develop the technical and technological basis for the formation of the 
information society (Article 3).

The Constitution states that international treaties to which the Kyrgyz Republic 
is a party that have entered into force under the established legal procedure and 
also the universally recognized principles and norms of international law shall be 
the constituent part of the legal system of the Kyrgyz Republic (Article 6, part 3). 
In this regard, the Kyrgyz Republic ratified the following international treaties 
containing provisions on the freedom of expression:



264   Freedom of Expression: Experience of AACC Members

1) The International Covenant on Civil and Political Rights New York, 16 
December 1966 (Article 19), the Kyrgyz Republic joined by the Decree of 
the Parliament of the Kyrgyz Republic on January 12, 1994, No. 1406-XII;

2) The International Convention on the Elimination of All Forms of Racial 
Discrimination, New York, 7 March 1966, (Article 5), the Kyrgyz Republic 
joined by the Law of the Kyrgyz Republic on July 26, 1996, No. 48;

3) Convention on the Rights of the Child, New York, 20 November 1989, 
(Article 13), the Kyrgyz Republic joined by the Resolution of the 
Parliament of the Kyrgyz Republic on January 12, 1994 No. 1402-XII;

4) Convention on the Privileges and Immunities of the Specialized Agencies, 
the Kyrgyz Republic joined by the Law of the Kyrgyz Republic on June 
10, 2015 No. 127;

5) Convention on the Privileges and Immunities of the United Nations, the 
Kyrgyz Republic joined by the Law of the Kyrgyz Republic on January 16, 
1999 No. 8;

6) The Convention of the Commonwealth of Independent States on Human 
Rights and Fundamental Freedoms, Minsk, 26 May, 1995, (Article 11), 
ratified by the Law of the Kyrgyz Republic on August 1, 2003 No. 182;

7) Convention on the Standards of Democratic Elections, Electoral Rights 
and Freedoms in the Member States of the Commonwealth of Independent 
States, Chisinau, October 7, 2002, (Articles 1, 9), ratified by the Law of the 
Kyrgyz Republic on August 1, 2003 No. 185.

The Decisions of the Constitutional Chamber of the Supreme Court of the Kyrgyz 
Republic have expressed a number of legal positions affecting the issue of freedom 
of expression.

Thus, in the Decision dated December 29, 2014, it was noted that the right 
to freedom of expression, freedom of speech and press is considered by the 
Constitution of the Kyrgyz Republic as a single and inextricable right to freely 
think and freely express one’s thoughts, without fear of persecution by the state. 
The exercise of the right to freedom of expression, speech and the press cannot 
be violated; this right is exercised responsibly and to the extent that it does not 
violate the rights and freedoms of other persons established by the Constitution 
of the Kyrgyz Republic (Article 31, part 4 of the Constitution) and the laws of the 
Kyrgyz Republic.

Also, according to the legal position expressed in the Decision dated June 24, 
2015, freedom of expression and freedom of speech and press are necessary 
conditions for self-expression of a person, the formation of his active life position, 
his awareness of his own significance and value, satisfaction of the need to be 
heard and hear others. The guarantee of freedom of expression is to protect 
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individuals from being restricted in their ability to think freely and independently. 
Consequently, an opinion cannot manifest itself freely if it is not possible to 
express it freely. Freedom of speech is manifested in a person’s ability to publicly 
express, publicize, freely express, spread his thoughts, opinions and beliefs in any 
way. Freedom of the press is the personal and political right of citizens to freely 
establish the print media, to freely publish and distribute any printed materials. 
The right to freedom of information established in part 1 of Article 33 of the 
Constitution should be considered as a derivative and, at the same time, as an 
additional guarantee of the right to freedom of expression and freedom of speech. 
The right to campaign is not comparable with the right to freedom of expression, 
freedom of speech and information. It is implemented in a strictly defined order, 
only during the election campaign and exclusively within the framework of 
electoral legal relations.

Furthermore, in the Decision of November 27, 2015,90 it was noted that the 
guarantee of freedom of expression is to protect a person from restricting the 
ability to think freely and independently, an opinion cannot manifest itself freely if 
it is impossible to express it freely; freedom of speech is manifested in a person’s 
ability to publicly express, publicize, freely express, spread his thoughts, opinions 
and beliefs in any way.

According to the legal position set out in the Decision dated January 14, 2015,91 
the media report on the commission of a crime, giving rise to a criminal case, 
contributes to the implementation of pre-trial and judicial proceedings, however, 
the invalidity of such a report cannot be regarded as knowingly false and does not 
constitute a crime under Article 329 of the Criminal Code of the Kyrgyz Republic. 
A different understanding and application of Article 329 of the Criminal Code that 
differs from the meaning disclosed by the Constitutional Chamber in this decision 
would violate everyone’s constitutional rights to freedom of expression, speech 
and press (Articles 31 and 33 of the Constitution).

In the Decision of October 17, 2018,92 it was noted that defamation damages 
the authority of the state in the eyes of the public and is aimed not at the person 
himself, but at the official endowed with a special constitutional legal status, 

90  ���Decision of the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic on review of 
constitutionality of Article 22(11) of the Constitutional Law of the Kyrgyz Republic “On Elections of the President 
of the Kyrgyz Republic and Deputies of the Jogorku Kenesh (Parliament) of the Kyrgyz Republic”, № 15-P, 
November 27, 2015.

91  ���Decision of the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic on review of 
constitutionality of the provisions of the Law of the Kyrgyz Republic “On Amending Certain Legislative Acts of 
the Kyrgyz Republic” № 01-P, January 14, 2015.

92  ���Decision of the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic on review of 
constitutionality of Article 4 of the Law of the Kyrgyz Republic “On Guarantees of the Activities of the 
President of the Kyrgyz Republic”, № 07-P, October 17, 2018.
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performing the function of head of state. According to the doctrine of political and 
public figures, the limits of criticism of the actions and words of politicians are 
interpreted more widely than for individuals. Public persons should be tolerant of 
criticism to the extent that it does not violate the boundaries of honor and dignity 
of these persons as individuals.

B. Rights holders 

Everyone shall be the subject of freedom of expression based on the provisions of 
Article 31 of the Constitution.

It should be noted that the restrictions associated with the right of expression 
directly relate to civil servants, whose activities are regulated by the Law of the 
Kyrgyz Republic “On State Civil Service and Municipal Service”. Thus, Article 
22 of the Law states that it is prohibited for an employee to disclose or use for 
purposes not related to the performance of official duties information that is 
classified in accordance with the law as restricted information that has become 
known to him in connection with the performance of official duties; engage in 
election campaigning during referenda and election campaigns during office hours; 
publicly condemn the actions of a higher authority or official, with the exception 
of proven cases of damage to state, local or public interests by them.

C. Obligations 

Regarding the positive legal obligations of the state in guaranteeing the freedom of 
expression, the Constitutional Chamber expressed its legal position on this issue in 
its Decision of June 24, 2015 in the case on the verification of the constitutionality 
of part 16 of Article 22 of the constitutional Law “On the Election of the President 
of the Kyrgyz Republic and Deputies of the Parliament of the Kyrgyz Republic”. 
The Constitutional Chamber noted that:

• guarantee of freedom of expression is to protect a person from restricting 
the ability to think freely and independently. Consequently, an opinion 
cannot manifest itself freely if it is not possible to express it freely;

• freedom of speech is manifested in a person’s ability to publicly 
express, publicize, freely express, spread his thoughts, opinions and 
beliefs in any way;

• freedom of the press is the personal and political right of citizens to 
freely establish the print media, to freely publish and distribute any 
printed materials.
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It is noted about the special role of the mass media, guarantees of protection and 
specific characteristics of their activities, which are enshrined in law, including 
in the issue of ensuring election campaigning. The key points and the limits of 
expression of the will of the citizens during the formation of public authorities 
through the institution of elections, as well as constitutional guarantees for the 
protection of honor and dignity (Article 29, part 1) in relation to the relay of local 
and foreign TV and radio programs are disclosed. The text of this decision is 
available in Annex 3.

Another example of the positive legal obligations of the state in guaranteeing the 
freedom of expression is the Decision of the Constitutional Chamber of November 
27, 2015 in the case on the verification of the constitutionality of the provision of 
part 11 of Article 22 of the constitutional Law “On the Election of the President 
of the Kyrgyz Republic and Deputies of the Parliament of the Kyrgyz Republic”. 
This decision indicates that the legal nature of the institution of voting is such 
that during the election, citizens, guided by their own beliefs, express their will 
by electing or not electing specific candidates, a list of candidates pretending 
to represent the people in positions or public authorities. Also, legal positions 
have been developed on the features and guarantees presented to citizens during 
voting, which are legally enshrined, including in matters of ensuring election 
campaigning. The text of this decision is available in Annex 3.

Non-state actors have no direct or indirect obligations to guarantee the freedom 
of expression. Issues of violation of freedom of expression of private individuals 
belong to the sphere of civil law and are resolved in courts of general jurisdiction. 
So, according to Article 18 of the Civil Code of the Kyrgyz Republic, a citizen 
has the right to demand in court the refutation of information defaming his honor, 
dignity or business reputation, and the legal entity – the information defaming his 
business reputation. At the request of interested persons, it is allowed to protect 
the honor, dignity and business reputation of a citizen even after his death. If 
information defaming the honor, dignity or business reputation of a citizen, as well 
as information defaming the business reputation of a legal entity, is disseminated in 
the media, they must be refuted in the same media.

If the specified information is contained in a document issued by the organization, 
such a document shall be replaced or revoked.

The procedure for confutation in other cases is established by court.

A citizen or legal entity in respect of which the mass media published information 
that infringes on his rights or interests protected by law, has the right to publish his 
response in the same mass media.
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If the court’s decision has not been executed, the court has the right to impose 
a fine on the violator, recovered in the amount and manner provided for by the 
procedural legislation, in state revenue. Payment of the fine does not release the 
violator from the obligation to perform the action stipulated by the court decision.

A citizen in respect of whom information defaming his honor, dignity or business 
reputation is disseminated, as well as a legal entity in respect of which information 
defaming his business reputation is disseminated, shall have the right, along with 
the refutation of such information, to demand compensation for losses and moral 
damage caused by their dissemination. 

If it is impossible to identify a person who disseminated information defaming the 
honor, dignity or business reputation of a citizen, as well as information defaming 
the business reputation of a legal entity, the person with respect to whom such 
information is disseminated has the right to apply to the court with a statement that 
the disseminated information is not true.

II. Legitimate restrictions

A. Model of restrictions

In accordance with the Constitution of the Kyrgyz Republic (Article 20, part 2), 
the rights and freedoms of man and citizen may be limited by the Constitution and 
laws in order to protect national security, public order, protect public health and 
morality, and protect the rights and freedoms of others. Such restrictions may also 
be imposed taking into account the specifics of the military or other public service. 
The restrictions imposed must be proportionate to the specified goals. At the same 
time, in parts 4 and 5 of Article 20 of the Constitution of the Kyrgyz Republic 
there are constitutional guarantees of a ban on restricting certain constitutional 
rights that are not subject to any restriction. 

According to Article 20, part 4, section 7 of the Constitution of the Kyrgyz Republic, 
guarantees established by the Constitution on the prohibition of coercion to 
express opinions, religious or other beliefs or denial thereof are not subject to any 
restrictions. However, it should be borne in mind that the application of this rule 
cannot be absolute in its legal content, since part 4 of Article 31 of the Constitution 
provides for a ban on the promotion of national, ethnic, racial, religious hatred, 
gender and other social superiority, calling for discrimination, hostility or violence.
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In accordance with the Constitution (Article 20, part 3), a law may not impose 
restrictions on rights and freedoms for other purposes and to a greater extent 
than provided for by the Constitution. The adoption of by-laws and regulations 
restricting the rights and freedoms of individuals and citizen is prohibited (Article 
20, part 2).

B. Content of restrictions

Human rights and freedoms are supreme values of the Kyrgyz Republic. 
Fundamental human rights and freedoms are inalienable and belong to each person 
from birth. They are directly applicable and define the meaning and content of the 
activity of all state authorities, local self-governing authorities and their officials. 
The Kyrgyz Republic shall respect and ensure human rights and freedoms to all 
persons on its territory and under its jurisdiction (Article 16, parts 1, 2, 3). Human 
rights and freedoms in the Kyrgyz Republic, as in most countries, are not absolute 
and may be subject to restrictions based on constitutionally significant values   
defined in part 2 of Article 20 of the Constitution (national security, public order, 
health and morale of the population, rights and freedoms of other persons). The 
principle of Roman Law that “the rights of one person ends where the rights of 
another begins” is still relevant today, as evidenced by the norms of international 
law and world practice.

In determining the scope of human and civil rights and freedoms, the Kyrgyz 
Republic proceeds from the principles of a sovereign, democratic, legal, secular, 
social state, the peculiarities of its historical development and the challenges of 
our time. Possible restrictions are introduced taking into account the criteria of 
proportionality, fairness, clarity and unambiguity of their application in specific 
legal relations, as well as aimed at ensuring a balance of rights and legitimate 
interests of all participants in legal relations. The legislator protecting national 
interests is obliged to proceed from the inadmissibility of distorting the very 
essence of constitutional law and freedom, as well as from the fact that he does 
not have unlimited freedom of discretion in this matter. Accordingly, he can use 
only those means and methods of protection which, for a specific law enforcement 
situation, exclude the possibility of disproportionate restriction of the rights and 
freedoms of man and citizen. At the same time, the public interests listed in part 
2 of Article 20 of the Constitution can justify restrictions on rights and freedoms 
only if they are adequate to the desired result and will be timely eliminated as 
the reasons that necessitate their introduction change. Such legal positions have 
been developed by the Constitutional Chamber and are applied in the course of its 
activities in the preparation of final acts.
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The issues of protecting national security, public order, public health and morality, 
the rights and freedoms of others in various interpretations were provided for in 
all editions of the Constitution of the Kyrgyz Republic, since the Kyrgyz Republic 
adopted the first edition of the Constitution on May 5, 1993 after the Kyrgyz 
Republic was declared an independent, sovereign democratic state in 1991. 
While the possibility of restricting human and civil rights and freedoms, taking 
into account the specifics of military or other public service, was introduced on 
December 28, 2016, when amendments to the Constitution of the Kyrgyz Republic 
were introduced.

When considering the impact of decisions of the Constitutional Chamber on the 
formation of legislation, it is necessary to pay attention to the legal positions of 
the Constitutional Chamber, which should be understood as normative and inter-
pretative provisions, legal conclusions given by the Chamber in support of the 
final conclusion, contained in the operative part of its decisions.

Through legal positions, the Constitutional Chamber actively contributes to the 
constitutionalization of the legislative process, focusing the legislator on the 
consistent and targeted implementation of constitutional norms in the legislation, 
development and protection of constitutional values and goals.

The legal positions of the Constitutional Chamber on observing the principle 
of proportionality are of great importance to the legislator when establishing 
prohibitions and restrictions on the implementation of the rights of citizens and 
legal entities. The Constitutional Chamber formulated the content of this principle, 
which follows from part 2 of Article 20 of the Constitution, which consists in the 
fact that any restriction should pursue constitutionally significant goals and should 
be dictated by the need to protect constitutionally recognized values, as well as be 
necessary and proportionate to ensure the necessary balance between the interests 
of the individuals, states and society.

This is the approach that the legislator should take when establishing prohibi-
tions and restrictions in order to avoid violations of constitutional rights and 
freedoms.

Thus, in its Decisions of April 30, 201493 and February 22, 2017,94 the 
Constitutional Chamber when considering cases on the constitutionality of the 

93  ���Decision of the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic on review of 
constitutionality of the provisions of the Law of the Kyrgyz Republic “On Public Service” № 27-P, April 30, 
2014.

94  ���Decision of the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic on review of 
constitutionality of the provision of the Law of the Kyrgyz Republic “On Notary”, № 04-P, February 22, 2017.
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provisions of the Law “On Public Service”, according to which the service in 
a state body is terminated on the initiative of the administration of a state body 
when a civil servant reaches the age limit, as well as the provision of the Law 
“On Notary”, which restricts admission to notarial activities of persons with 
a previous conviction for a deliberate crime, even if it has been removed or 
expunged from official records, noted that restrictions regarding the conditions 
for filling certain positions are permissible in all areas of legal regulation and 
are related to differences in the legal status of persons belonging to different 
categories depending on the specific nature of the type and conditions of activity. 
In accordance with part 2 of Article 20 of the Constitution, objectively justified 
restrictions imposed by the legislator that are proportionate to generally valid 
constitutional goals cannot be considered as a violation of the principle of equal 
rights and the prohibition of discrimination.

In another Decision of January 27, 201695 in the case reviewing the constitutionality 
of the provisions of the Law “On Local State Administration”, according to which 
a citizen of the Kyrgyz Republic who has a criminal record for committing a 
crime cannot be an Akim (the head of a local government), even if it has been 
removed or expunged from official records. Constitutional Chamber indicated 
that the legislative body, when determining ways and means of protecting the 
interests of the state and society, should abandon the disproportionate restriction 
or deprivation of man and citizen rights. And in order to maintain public and state 
security, correctly assessing social needs, in order to prevent the criminal elements 
from seeking power, the legislative body needs to consider the issue of reasonable 
restriction of citizens’ rights to public office in government bodies depending on 
the severity of the crime and the object of public danger.

Another illustrative example of the impact of Decisions of the Constitutional 
Chamber on legislation is the position of the Constitutional Chamber when 
considering Decrees of the Provisional Government of the Kyrgyz Republic, when 
it recognized that Decrees of the Provisional Government cannot be the subject of 
judicial proceedings in the framework of constitutional or any other type of legal 
proceedings. The Constitutional Chamber reasoned its conclusions by the fact that 
the contested Decrees were adopted outside established legislative procedures. 
Accordingly, acts of the provisional authority on nationalization adopted in 
extraordinary conditions with the restoration of the constitutional order and in the 
conditions of functioning of the state and its bodies in the legal regime should be 
formalized in accordance with the procedure established by current legislation. 

95  ���Decision of the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic on review of 
constitutionality of the provisions of the Law “On Local State Administration”, № 01-P, January 27, 2016.
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In cases where the rights and legitimate interests of individuals and legal enti-
ties were violated during the seizure of property on the basis of Decrees, their 
legitimate claims should be considered by the competent state authorities. In this 
regard, the Constitutional Chamber indicated that in order to study in detail the 
issues covered by the disputed Decrees and ensure the right of access to justice 
to interested parties, it is necessary to take appropriate measures and develop a 
mechanism for resolving disputes within the current legal framework. 

Media censorship is not allowed in the Kyrgyz Republic. No one has the right to 
require a journalist to seek pre-approval of messages and materials, as well as to 
demand to change the text or completely remove the material or message from 
the press (broadcast). A journalist’s access to information of public interest that 
affects the rights, freedoms and legitimate interests of citizens cannot be restrict-
ed (Article 4 of the Law “On the Protection of the Professional Activities of a 
Journalist”).

C. Standards of review

December 29, 2014, the Constitutional Chamber declared constitutional 
the provision of the Criminal Code criminalizing contempt of court. The 
Constitutional Chamber noted that the Constitution considers the right to freedom 
of expression, freedom of speech and the press as a single and inextricable right to 
freely think and freely express one’s thoughts in words, without fear of persecution 
by the state. At the same time, the exercise of the right to freedom of expression, 
freedom of speech and press, cannot be violated if it is exercised responsibly 
and to the extent that it does not violate the rights and freedoms of other persons 
established by the Constitution and the laws of the Kyrgyz Republic. Provisions 
of contempt of court are necessary as a means of ensuring the rights to a fair and 
unhindered system of justice and as a tool to protect the proper administration of 
justice, but these rules should be limited to circumstances where the offending act 
does not fall within the definition of any other criminal offense.

On January 14, 2015, the Constitutional Chamber adopted a Decision recognizing 
the Law “On Amending Certain Legislative Acts of the Kyrgyz Republic” dated 
May 17, 2014 No. 68 as constitutional. According to this Law, Article 329 of the 
Criminal Code previously called “knowingly false denunciation” was set forth 
in the new edition as “knowingly false report of a crime”, as well as the words 
“knowingly false denunciation” in part 3 of Article 151 of the Criminal Procedure 
Code were replaced by the words “knowingly false message.” The Constitutional 
Chamber, in the indicated decision, noted that the knowingly false report of 
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a crime is considered to be completed from the moment of receipt of a false 
message to the authorities and their officials, who, in accordance with the criminal 
procedure legislation have the right to initiate a criminal proceedings, regardless 
of whether a criminal case has been initiated on this fact. The Constitution 
guarantees everyone the right to freely seek, receive, keep and use information and 
disseminate it orally, in writing or otherwise.

The fulfillment by the media of such a social function as informing the public 
on socially significant issues is designed to contribute to the formation of public 
opinion, views and positions about events around.

UN General Assembly resolution 59 (I) of 1946 and subsequent resolutions noted 
that the basic principle of freedom of information is the obligation to strive to 
identify objective facts and to disseminate information without malicious intent.

The requirements of the Law “On Mass Media” correspond to the UN Resolutions, 
in accordance with which the journalist is obliged to verify the reliability of his 
messages (Article 20). This means that the journalist is responsible for every word 
written in the article or uttered in a TV or radio broadcast if he prepared distributed 
material. The obligation to comprehensively verify the disseminated information, 
in turn, lies at the heart of socially responsible journalism, which is safeguarded 
by media law. In accordance with Article 150 of the Criminal Procedure Code of 
the Kyrgyz Republic, a media report is one of the reasons for initiating a criminal 
case. In this case, the basis for initiating a criminal case is the availability of 
sufficient data indicating the commission of a crime.

The forms of media reporting by the mass media can be very different (article, 
essay, reportage, interviews, feuilleton, documentary, etc.). Typical of these reports 
is that the information contained in them is not addressed directly to the authorities 
and officials conducting criminal prosecutions, is not aimed at disrupting the 
normal activities of courts and law enforcement agencies, and is not aimed at 
harming the interests of justice, but is designed to attract public attention.

Thus, a media report on the commission of a crime, giving rise to a criminal case, 
contributes to the implementation of pre-trial and trial proceedings; however, the 
invalidity of such a report cannot be regarded as knowingly false and does not 
constitute a corpus delicti provided for in Article 329 of the Criminal Code of 
the Kyrgyz Republic. A different understanding and application of Article 329 
of the Criminal Code, which is at variance with the meaning disclosed by the 
Constitutional Chamber in this decision, will violate everyone’s constitutional 
rights to freedom of expression, freedom of speech and press.
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In addition, the contested norm of the criminal law does not contain any exemption 
or discriminatory grounds in relation to the subject of the crime, and does not 
violate the constitutional principle of equality of all before the law and the court, 
acting in relation to an indefinite circle of persons falling under the grounds of the 
subject of the crime. Therefore, it cannot be recognized as contradicting parts 2 
and 3 of Article 16 of the Constitution. Also, the contested norm does not violate 
the freedom of creativity in any way and cannot be recognized as contradicting 
part 1 of Article 49 of the Constitution.

On June 24, 2015, the Constitutional Chamber considered the case on checking the 
constitutionality of the regulatory provisions of part 16 of Article 22 of the Law “On 
the Election of the President of the Kyrgyz Republic and Deputies of the Jogorku 
Kenesh (Parliament) of the Kyrgyz Republic”, in terms of the implementation 
of the relay of foreign television and radio programs in the recording period, the 
prohibition of relaying television and radio programs that disseminate information 
defaming the honor, dignity and business reputation of candidates, as well as the 
responsibility of local media in such cases for disseminating information defaming 
honor, dignity and business reputation of candidates.

The Decision included the following arguments regarding freedom of speech.

Thus, during the electoral process, freedom of speech and freedom of information 
are integrated in a certain way into the overall structure of the election institution, 
creating the political information space necessary for the conscious expression of 
the will of the people, and the mass media occupy a special place in this.

The election process is a specific area of   the media, where on the one hand, 
they carry out the functions of a communication channel, and on the other hand, 
campaign tools.

Informing voters about elections is directly related to the exercise of the right to 
freedom of information and freedom of expression and is an essential democratic 
function of the media, which, along with state bodies, local authorities, electoral 
commissions, legal entities and individuals, are active participants in this process. 
At the same time, the media are not subjects of campaigning. The right to 
campaign belongs to the citizens of the Kyrgyz Republic, candidates and political 
parties. The media is simply a conduit for information services, a tool in election 
campaigning.

Thus, the right to pre-election campaign is not comparable to the right to freedom 
of expression, freedom of speech and information. It is implemented in a strict 
manner, only during the election campaign and exclusively within the framework 
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of the electoral legal relations.

The method of legal regulation used by the legislator should be considered as 
a legal mechanism to forestall the facts of interference in the internal affairs of 
a sovereign state. The existence of such legal statutes cannot be considered as 
a violation of the constitutional right of everyone, including foreign media, to 
freedom of expression and freedom of information. By retransmitting foreign 
television and radio programmes, they are not deprived of the right of access to 
full information on elections and the electoral process.

The Constitution puts individuals and their rights first in all spheres of public 
life, thus guaranteeing to all the right of protection of honour and dignity (part 
1 of Article 29). No one should be restricted in their right to defend honour and 
dignity and related rights and freedoms before the court. In each case, there must 
be real protection of the rights and legitimate interests of persons whose honour 
and dignity has suffered damage due to the spread of negative information. At 
the same time, it is not possible to resolve issues of rebuttal in defense of honour, 
dignity and business reputation of the candidate in the foreign media, when such a 
possibility should be provided on a mandatory basis according to the law.

The structure of the contested norm, which requires the retransmission of 
foreign TV and radio programmes in the recording, as well as the prohibition 
of retransmission of TV and radio programmes which disseminate information 
discrediting the honor, dignity and business reputation of candidates, implies that 
the violation by local media of the pre-recording and assessment of the content of 
the transmitted information, which entailed negative consequences, creates a legal 
basis for their liability.

Therefore, due to the lack of mechanisms other than proactive, protecting the 
honor and dignity of candidates, assigning responsibility to the local media 
engaged in the retransmission of TV and radio programmes for dissemination of 
information discrediting the honor, dignity and business reputation of candidates, 
political parties, is reasonable and consistent with the General rule of adaptation of 
the content of retransmission of TV and radio programmes of foreign mass media 
to the requirements of the legislation of the Kyrgyz Republic.

By a Decision of the Constitutional Chamber of November 27, 2015, the 
provisions of part 11 of Article 22 of the Constitutional Law “On the Election 
of the President of the Kyrgyz Republic and Deputies of the Jogorku Kenesh 
(Parliament) of the Kyrgyz Republic” establishing that during the election 
campaign, citizens of the Kyrgyz Republic have the right to conduct election 
campaigning requiring funding only by agreement with candidates, political 
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parties that have nominated lists of candidates, and through their election funds, 
have been recognized as constitutional.

Justifying the constitutionality of the contested norm, the Constitutional Chamber 
noted that the normative regulation of the contested normative provision is aimed 
at regulating the campaigning activities of a candidate or a political party that has 
nominated a list of candidates during an election campaign that requires funding 
from the electoral fund. This is due to the essence of the campaign process and 
the need to establish uniform rules of conduct that apply to all participants in the 
election campaign, excluding various kinds of arbitrary actions that could lead to 
a violation of the principles of the electoral system, and only apply to registered 
candidates.

Accordingly, the conduct of election campaigning by citizens against all 
candidates goes beyond the legal regulation of the contested normative provision. 
Therefore, the arguments of the appealing party that the contested normative 
provision contains a ban on conducting election campaigning directed against all 
candidates by citizens personally at the expense of their own funds are not viable.

The Decision of the Constitutional Chamber of October 17, 2018 contained legal 
positions concerning the issue of freedom of expression related to criticism of 
the President by the media. The contested norm regulated the protection of the 
President’s honor and dignity by the Prosecutor General.

The decision noted that according to the doctrine of political and public figures, 
the limits of criticism of the actions and words of politicians are interpreted 
more widely than for individuals. Public persons should be tolerant of criticism 
to the extent that it does not violate the boundaries of honor and dignity of these 
persons as individuals. The exercise of the right to freedom of speech under the 
International Covenant on Civil and Political Rights imposes special duties and 
responsibilities, and the restriction on the use of this right is intended “to respect 
the rights and reputations of others” (Article 19). Consequently, the honor and 
dignity of a person is a kind of restriction of the right to freedom of speech for 
cases of abuse of this right by both representatives of the media and other entities.

The contested norm, according to which the Prosecutor General is vested with the 
right to defend the honor and dignity of the President without his knowledge and 
consent, gives him broad discretionary powers to exercise the procedural rights 
and obligations of the plaintiff or defendant, whereas the exercise of this right by 
the Prosecutor General, taking into account the dispositive nature of the restoration 
of the violated right, requires the expression of consent of the head of state.
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In this regard, the Prosecutor General in civil law, within the framework of the 
implementation of the powers granted to him by the contested norm, can apply to 
the court on behalf of the President for the protection of his honor and dignity only 
with the consent of the President.

In this regard, the Constitutional Chamber recognized the contested norm as 
unconstitutional only in the part of the absence of a procedure for obtaining 
the consent of the President to protect his honor and dignity by the Prosecutor 
General.

The Constitutional Chamber also uses international documents to justify its 
conclusions. An analysis of the decisions of the Constitutional Chamber shows 
that the Constitutional Chamber refers to international human rights treaties. 
In particular, the Universal Declaration of Human Rights and the International 
Covenant on Civil and Political Rights. In some cases (once), the Basic Principles 
of the Independence of the Judiciary, the European Convention on Citizenship 
and UN General Assembly Resolution 50 \ 152 (decision of 03/29/2017),96 the 
CIS Convention on Human Rights and Fundamental Freedoms (decision of 
10/18/2016)97 are indicated. The mentioned references are only informative and 
indicate that the norms of the Constitution correspond with the norms of the 
relevant international treaties.

III. Impact of the internet

A. Relevant laws and regulations

In accordance with the Constitution (Article 33, Part 1), everyone has the right to 
freely seek, receive, keep and use information and disseminate it orally, in writing 
or otherwise.

It should be noted that in many of the laws of the Kyrgyz Republic, the term 
“Internet” is used in the light of expression, receipt or exchange of information by 
electronic means. Thus, in particular, according to article 6-1 of the Law “On the 

96  ���Decision of the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic on review of 
constitutionality of the provisions of Article 6 of the Law of the Kyrgyz Republic “On the Introduction of 
Amendments to Certain Legislative Acts in the Sphere of Countering Terrorism and Extremism”, № 05-P, 
March 29, 2017.

97  ���Decision of the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic on review of 
constitutionality of the Article 20(1) of the Law “On General Principles of Amnesty and Pardon”, № 05-P, 
October 18, 2016.
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Procedure for Consideration of Citizens’ Appeals”, in order to receive electronic 
appeals from citizens, a state authority or a local self-government body registers 
its official email address on the Internet. The email address of the state body or 
local government should be posted on the official website of the state body or local 
government, and in case of its absence – on the official website of the Government 
of the Kyrgyz Republic. At the same time, Resolution of the Government of the 
Kyrgyz Republic dated August 11, 2014 No. 463 approved the Regulation on the 
Procedure for the consideration of electronic communications received through 
the Internet portal of electronic communications.

Also, one of the objectives of the Law “On Electronic Governance” is to create 
conditions for effective and sustainable interaction of individuals and legal entities 
with the state, development of the technical and technological basis for the 
formation of the information society.

One of the principles of activity in the field of electrical and postal services is 
the equal access of all legal entities and individuals to public telecommunication 
networks and services and postal services. A telecommunication network is a 
wired, radio, optical or other electromagnetic system for sending, switching 
or transmitting telecommunication messages, including voice, sound, visual 
messages, data and image transmission, as well as any elements of such messages 
(Law “On Electrical and Postal Service ”, Articles 1, 2).

In accordance with Article 29 of the Constitution, everyone has the right to 
inviolability of one’s private life and protection of honor and dignity. Everyone 
has the right to secrecy of correspondence, telephone and other conversations, 
postal, telegraphic, electronic and other communications. The limitation of these 
rights is allowed only in accordance with law and solely on the basis of a court 
order. Collection, storage, use and dissemination of confidential information 
as well as information on private life of a person without his/her consent is not 
allowed except for cases envisaged in the law. Everyone is guaranteed protection, 
including judicial defense, from illegal collection, storage and dissemination of 
confidential information and information on private life of a person; the right for 
the compensation of material and moral damage caused by illegal action is also 
guaranteed.

In accordance with Article 2 of the Law “On Measures to Prevent Harm to the 
Health of Children, their Physical, Intellectual, Mental, Spiritual and Moral 
Development in the Kyrgyz Republic” children are prohibited from staying at the 
facilities of legal entities, which are designed to provide access to the “Internet” 
information and telecommunication network (in Internet cafes, Internet clubs), 
regardless of the time of day.
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Unauthorized distribution of advertisements (spam) via the Internet, mobile 
phones and faxes is prohibited (Law “On Advertising”, Article 5).

When transmitting personal data via the global information network (Internet), the 
holder (owner) of personal data transmitting such data is required to ensure the 
necessary means of protection, while respecting the confidentiality of information 
(Law “On Personal Information”, Article 25).

It also provides for criminal liability for certain types of crimes that use the 
Internet (terrorism, extremism, incitement of racial, ethnic, national, religious or 
inter-regional hostility, organization and conducting gambling).

The issue of prosecution is decided by the courts of general jurisdiction.

B. Legal Interpretation

The Constitutional Chamber has not considered cases related to freedom of 
expression on the Internet.

Annex 1: List of cited legal provisions

Constitution of the Kyrgyz Republic:

• Article 6(1), (3)
• Article 16(1), (2), (3)
• Article 20(2), (3), (4, section 7), (5, section 4)
• Article 29(1), (2), (3), (4)
• Article 31(1), (2), (3), (4)
• Article 33(1)
• Article 97(6)

Legal norms from the legislation of the Kyrgyz Republic:

Constitutional Laws
• Constitutional Law of the Kyrgyz Republic “On the Election of the 

President of the Kyrgyz Republic and Deputies of the Jogorku Kenesh 
(Parliament) of the Kyrgyz Republic” - Article 22(11)
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Codes
• Civil Code of the Kyrgyz Republic - Article 18
• Criminal Code of the Kyrgyz Republic - Article 329
• Criminal Procedure Code of the Kyrgyz Republic - Articles 150, 151(3)
• Code on Minor Offences of the Kyrgyz Republic - Article 89

Laws
• Law of the Kyrgyz Republic “On Access to Information held by State 

and Local Self-Government Bodies of the Kyrgyz Republic” - Articles 
from 16 to 32

• Law of the Kyrgyz Republic “On Advertising” - Article 5
• Law of the Kyrgyz Republic “On the Bar of the Kyrgyz Republic and 

Advocacy” - Articles 2(1), 29(3)
• Law of the Kyrgyz Republic “On Electric and Postal Communications” - 

Articles 1, 2
• Law of the Kyrgyz Republic “On Electronic Management” - Article 3
• Law of the Kyrgyz Republic “On Mass Media” - Articles 6, 15, 17, 20
• Law of the Kyrgyz Republic “On Measures to Prevent Harm to the 

Health of Children, their Physical, Intellectual, Mental, Spiritual and 
Moral Development in the Kyrgyz Republic” - Article 2

• Law of the Kyrgyz Republic “On Personal Information” - Articles 3, 9, 
25

• Law of the Kyrgyz Republic “On the Procedure for Consideration of 
Citizens’ Appeals” - Article 6-1

• Law of the Kyrgyz Republic “On Protection of Professional Activity of a 
Journalist” - Articles 4, 5, 8, 9, 11, 12, 13

• Law of the Kyrgyz Republic “On State Civil Service and Municipal 
Service” - Article 22

Annex 2: List of cited cases

• Case on review of constitutionality of Article 321 of the Criminal Code of the 
Kyrgyz Republic, [63-P, 29 December 2014]

• Case on review of constitutionality of the Law of the Kyrgyz Republic “On 
Amendments to Certain Legislative Acts of the Kyrgyz Republic” dated May 
17, 2014 No. 68 [01-P, 14 January 2015]

• Case on review of constitutionality of Article 22(16) of the Constitutional Law 
of the Kyrgyz Republic “On Elections of the President of the Kyrgyz Republic 
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and Deputies of the Jogorku Kenesh (Parliament) of the Kyrgyz Republic” [09-
P, 24 June 2015]

• Case on review of constitutionality of the normative provision of Article 
22(11) of the Constitutional Law of the Kyrgyz Republic “On Elections of 
the President of the Kyrgyz Republic and Deputies of the Jogorku Kenesh 
(Parliament) of the Kyrgyz Republic” [15-P, 27 November 2015]

• Case on review of constitutionality of Article 4 of the Law of the Kyrgyz 
Republic “On Guarantees of the Activities of the President of the Kyrgyz 
Republic” [07-P, 17 October 2018]

Annex 3: Summaries of significant cases

Identification
a) Country, b) Name of the Court, c) Date of the decision given, d) Reference 
number of the decision, e) Jurisdiction, f) Title of the decision

Case 1

Identification

a) Kyrgyz Republic, b) Constitutional Chamber of the Supreme Court of the 
Kyrgyz Republic, c) 29 December 2014, d) 63-P, e) constitutional review of laws 
and other normative acts, f) case on review of constitutionality of Article 321 of 
the Criminal Code of the Kyrgyz Republic

Headnotes

Criminal liability for contempt of a court is a special measure applied for attacks 
not on the honor and dignity of the individual, but on public relations in the field 
of justice, and cannot be considered as a violation of the right to freedom of 
expression, freedom of information and the right to judicial protection.
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Summary 

The Constitutional Chamber recognized that the Article 321 of the Criminal Code 
of the Kyrgyz Republic, which provides for criminal liability for contempt of a 
court, did not contradict to the Constitution.

The Constitutional Chamber noted in this decision that the Constitution considers 
the right to freedom of expression, speech and the press as a single and indivisible 
right to think freely and express their thoughts freely orally, without fear of 
prosecution by the state.

At the same time, the exercise of the right to freedom of expression, speech and the 
press cannot be violated if it is exercised responsibly and to the extent that it does 
not violate the rights and freedoms of other persons established by the Constitution 
(part 4 of Article 31 of the Constitution) and the laws of the Kyrgyz Republic.

Rules for contempt of a court are necessary as a means of ensuring the rights 
to a fair and unimpeded system of justice and as a tool to protect the proper 
administration of justice, but they should be limited to circumstances where the 
offending act does not fall within the definition of any other criminal offence.

Case 2

Identification

a) Kyrgyz Republic, b) Constitutional Chamber of the Supreme Court of the 
Kyrgyz Republic, c) 14 January 2015, d) 01-P, e) constitutional review of laws 
and other normative acts, f) case on review of constitutionality of the Law of the 
Kyrgyz Republic “On Amending Certain Legislative Acts of the Kyrgyz Republic” 
dated May 17, 2014 No.68

Headnotes

The invalidity of a media report on a crime cannot be regarded as knowingly false/
misleading, and does not constitute a crime, as provided for by the norm of the 
Criminal Code.

Summary 

The social function of mass media representatives, such as informing the public on 
socially significant issues, is designed to help the public to form opinions, views 
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and positions about the events taking place around them.

The forms of information presentation by mass media can be different (article, 
essay, report, interview, documentary, etc.). It is characteristic of these reports that 
the information contained in them is not addressed directly to the authorities and 
officials conducting criminal prosecutions, is not aimed at disrupting the normal 
activities of courts and law enforcement agencies and is not aimed at harming 
the interests of justice, but is designed to attract public attention on the basis of 
objective facts and reliable reports.

The Constitutional Chamber noted that a message in the media about committing 
a crime, addressing the reason for instituting criminal proceedings, promotes the 
implementation of the pre-trial and judicial proceedings, however, the invalidity 
of such a message cannot be regarded as knowingly false/misleading and does not 
constitute an offense under Article 329 of the Criminal Code.  

Another/different understanding and application of article 329 of the Criminal 
Code that differs from the meaning disclosed by the Constitutional Chamber in the 
decision will violate the constitutional rights of everyone to freedom of expression, 
speech and the press.

In addition, the contested norm of the criminal law does not contain any exception 
and is applicable to an indefinite circle of subjects of crime; therefore it does not 
entail a violation of the constitutional principle of the equality of all before the law 
and the court.

Case 3

Identification

a) Kyrgyz Republic, b) Constitutional Chamber of the Supreme Court of the 
Kyrgyz Republic, c) 24 June 2015, d) 09-P, e) constitutional review of laws and 
other normative acts, f) case on review of constitutionality of article 22(16) of the 
Constitutional Law of the Kyrgyz Republic “On Elections of the President of the 
Kyrgyz Republic and Deputies of the Jogorku Kenesh (Parliament) of the Kyrgyz 
Republic”

Headnotes

The rule prohibiting the retransmission of foreign television and radio programmes 
which disseminate information discrediting the honour, dignity and business 
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reputation of candidates cannot be considered a violation of the right to freedom 
of expression and freedom of information.

Summary 

Petitioners claimed that the regulation restricted citizens’ right to freedom 
of expression and information and that local media was unfairly bearing the 
responsibility for disseminating material which discredited the honour, dignity and 
business reputation of candidates.

The Constitutional Chamber observed that the right to campaign belongs to the 
citizens of the Kyrgyz Republic, candidates and political parties. The media is 
simply a conduit for information services, a tool in election campaigning.

The right to pre-election campaign is not comparable to the right to freedom 
of expression, freedom of speech and information. It is implemented in a strict 
manner, only during the election campaign and exclusively within the framework 
of the electoral legal relations.

The right of a State to regulate the electoral process does not require conformity 
with other international bodies. The existence of such legal statutes cannot be 
considered as a violation of the constitutional right of everyone, including foreign 
media, to freedom of expression and freedom of information. By retransmitting 
foreign television and radio programmes, they are not deprived of the right of 
access to full information on elections and the electoral process.

The Constitution puts individuals and their rights first in all spheres of public 
life, thus guaranteeing to all the right of protection of honour and dignity (Article 
29.1 of the Constitution). No one should be restricted in their right to defend 
honour and dignity and related rights and freedoms before the court. There must 
be real protection of the rights and legitimate interests of persons whose honour 
and dignity has suffered damage due to the spread of negative information. At 
the same time, it is not possible to resolve issues of rebuttal in defense of honour, 
dignity and business reputation of the candidate in the foreign media, when such a 
possibility should be provided on a mandatory basis according to the law.

Case 4

Identification

a) Kyrgyz Republic, b) Constitutional Chamber of the Supreme Court of the 
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Kyrgyz Republic, c) 27 November 2015, d) 15-P, e) constitutional review of laws 
and other normative acts, f) case on review of constitutionality of Article 22(11) 
of the Constitutional Law of the Kyrgyz Republic “On Elections of the President 
of the Kyrgyz Republic and Deputies of the Jogorku Kenesh (Parliament) of the 
Kyrgyz Republic”

Headnotes

During the election campaign, citizens of the Kyrgyz Republic have the right to 
conduct pre-election campaigning that requires funding only by agreement with 
candidates, political parties that have nominated lists of candidates, and through 
their election funds

Summary 

According to the applicants, the contested normative provision implies a ban on 
citizens personally campaigning against all candidates included in the ballot, at 
their own expense.

The applicants indicate that the contested normative provision provides for the 
possibility of citizens to conduct election campaigning that requires funding only 
by agreement with the candidates, political parties that have nominated lists of 
candidates, and through their election funds. Thus, a citizen does not have the right 
to conduct election campaign against all candidates, lists of candidates for his own 
money; he is obliged to do this through the election funds of candidates, political 
parties.

Justifying the constitutionality of the contested norm, the Constitutional Chamber 
noted that the normative regulation of the contested normative provision is aimed 
at organizing the campaigning activities of a candidate or a political party that has 
nominated a list of candidates during an election campaign that requires funding 
from the electoral fund. This provision provides for the possibility of citizens and 
political parties to campaign under two conditions: as agreed with the candidates, 
political parties which nominated lists of candidates, and through the election 
funds of these persons. This is due to the essence of the campaign process and 
the need to establish uniform rules of conduct that apply to all participants in the 
election campaign and exclude various kinds of arbitrary actions that can lead to 
violations of the principles of the electoral system, and only relate to registered 
candidates.

Accordingly, the conduct of election campaigning by citizens against all candidates 
goes beyond the legal regulation of the contested normative provision. Therefore, the 
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arguments of the appealing party that the contested normative provision contains 
a ban on the conduct of election campaigning directed against all candidates by 
citizens personally at the expense of their own funds are not consistent.

The lack of appropriate legal regulation of the election campaign against all 
candidates cannot serve as a basis for recognizing the contested normative 
provision as contradicting the Constitution of the Kyrgyz Republic.

Legal relations connected with the election campaign against all require a separate 
legal regulation, since they are derived from the recognized by the legislator 
ability of voters to express their will by filling out the column “against all” in the 
ballot.

Case 5

Identification

a) Kyrgyz Republic, b) Constitutional Chamber of the Supreme Court of the 
Kyrgyz Republic, c) 17 October 2018, d) 07-P, e) constitutional review of laws 
and other normative acts, f) case on review of constitutionality of Article 4 of the 
Law of the Kyrgyz Republic “On Guarantees of the Activities of the President of 
the Kyrgyz Republic”

Headnotes

A higher level of protection in civil lawsuits enhancing the protection of the 
honour and dignity of the President, as provided by Article 4 of the Law on 
Guarantees of the Activity of the President, and which is only based on the 
President’s specific official position, puts the other participants of the trial in an 
unequal position, which contradicts the constitutional principle of the equality of 
all before the law and the court. The General Prosecutor must only apply to the 
courts to protect the honour and dignity of the President if the President consented 
to the proceedings and determined the amount of compensation.

Summary 

On 17 October 2018, the Constitutional Chamber of the Supreme Court examined 
the constitutionality of Article 4 of Law on Guarantees of the Activity of the 
President, which states that the President is under State protection. Moreover, the 
honour and dignity of the President are protected by Law.
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In the case of dissemination of information discrediting the honour and dignity of 
the President, the Prosecutor General is obliged, if other prosecutorial response 
measures have not yielded the necessary results, to apply to the court on behalf of 
the President to protect the President’s honour and dignity.

The Constitutional Chamber justified its decision by the following conclusions:

The President, who is elected by the Kyrgyz nation, in order to ensure the full 
functioning of public authority, represents and ensures the implementation of the 
interests of the entire nation. In this capacity, the President, implementing the 
functions of coordination and unification of all branches of power, ensures the 
unity of the state. This means that the Head of State has a special place and role in 
the system of State power.

In this regard, the Constitutional Chamber held that, taking into account the 
constitutional and legal status of the President, the law may establish a special 
procedure for the procedural protection of the honour and dignity of the Head 
of State. The procedure, in which the protection of the honour and dignity of the 
President is entrusted to the Prosecutor General, is one of the elements of legal 
immunity, which is ensured by law. The procedure is of a public law nature and 
designed to provide increased protection for the President by virtue of the state 
functions carried out by the President and the special status enshrined in the 
Constitution.

At the same time, the Prosecutor General, who acts as a representative of the 
President in a civil proceeding to protect the President’s honour and dignity, is 
endowed with the same procedural rights and bears all the procedural obligations 
of the plaintiff, in the same manner as ordinary citizens, and without any 
exemptions or preferences. However, the contested norm, according to which the 
Prosecutor General has the right to defend the President’s honour and dignity, 
without the President’s knowledge and consent, provides the Prosecutor General 
with broad discretionary powers to exercise procedural rights and obligations 
of the plaintiff or the defendant. The Constitutional Chamber found that the 
implementation of this right by the General Prosecutor, taking into account the 
eventual restoration of the violated right, requires the consent of the Head of State.

In particular, the Constitutional Chamber held that the Prosecutor General may 
only apply to the courts on behalf of the President in order to protect their honour 
and dignity under civil law, and within the framework of the powers granted to 
the Prosecutor General by the contested norm, with the consent of the President. 
Taking into account that the claim for the protection of honour and dignity may 
also lead to compensation for moral damages, the amount of the compensation 
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should also be determined directly by the Head of State.

The Constitutional Chamber held that otherwise, the right to decide whether to 
defend the rights guaranteed by the Constitution and the interests protected by law 
in the court system is violated, because the Prosecutor General might, against the 
wishes of the Head of State, appeal to the court for protection of the President’s 
honour and dignity, and autonomously determine the amount of moral damages, 
which, ultimately, is not correlated with the constitutional principle of equality 
before the law and the courts.

In this regard, the Constitutional Chamber found the contested norm to be partly 
unconstitutional to the extent that it lacks a procedure for obtaining the consent 
of the President for the protection of his honour and dignity by the General 
Prosecutor.

Annex 4: Case statistics

Since establishment (July 2013 – December 2019)

Type Total

Constitutionality 
of laws and other 

normative regulatory 
acts (Judgments)

Constitutionality 
of International 

agreements
(Pronouncements)

Constitutionality of 
draft law on changes 
to the Constitution
(Pronouncements)

Filed 605 - - -

Accepted 168 - - -

Judgments, 
pronouncements

97 96 - 1

Constitutional 65 64 - 1

Unconstitutional  
or partly 
unconstitutional

32 32 - -

Rejected 419 - - -

Withdrawn 16 - - -
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8. Malaysia

Federal Court

Overview
The constitutional provision on freedom of expression is found in Article 10 of 
the Federal Constitution. Malaysian citizens are guaranteed the freedom of speech 
and expression in Article 10(1)(a), the freedom of assembly in Article 10(1)(b), 
and freedom of association in Article 10(1)(c). Examples of legislation relevant 
to the freedom of expression include the Defamation Act 1957, the Sedition 
Act 1948, the Printing Presses and Publications Act 1984, and the Police Act 
1967. Malaysia is not a state party to the International Covenant on Civil and 
Political Rights (ICCPR). Fundamental rights are not absolute and are subject 
to extensive regulation by Parliament on grounds permitted by the Constitution. 
Specific grounds for restrictions on the freedom of speech and expression are 
laid down in Article 10(2)(a). Other constitutional provisions, such as those 
related to subversion (Article 149) and emergency (Article 150), present further 
potential restrictions on freedom of expression. The scope of Parliamentary power 
to impose restrictions on fundamental rights has been subject to adjudication in 
various cases, such as Lau Dak Kee v. Public Prosecutor (1976), PP v. Ooi Kee 
Saik & Ors (1971), and Madhavan Nair v. Public Prosecutor (1975). Malaysia’s 
ethnic, cultural, and religious diversity is considered an aspect of public 
interest that is of utmost priority in supporting the rule of law in the context of 
adjudication. Regarding freedom of expression and the internet, it is important to 
note that Article 10 would also cover the issue of “electronic speech”, since the 
internet is a powerful and positive forum for free expression. Relevant laws and 
regulations for freedom of expression on the internet include the Communications 
and Multimedia Act 1998 and the Malaysian Communications and Multimedia 
Content Code.

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet

Annex: 
 1.   List of cited legal provisions
 2.   List of cited cases
	 3.			Summaries	of	significant	cases
 4.   Case statistics
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I. Defining freedom of expression

A. Scope and character 

1. Constitutional provisions

The provision on freedom of expression is reflected in Article 10 of the Federal 
Constitution. Article 10 of the Constitution of Malaysia guarantees Malaysian 
citizens the right to freedom of speech, freedom of assembly and freedom of 
association.  

Article 10 provides the following:
 
“Freedom of speech, assembly and association 

10. (1) Subject to Clauses (2), (3) and (4)—
  (a) every citizen has the right to freedom of speech and expression;
  (b) all citizens have the right to assemble peaceably and without arms; 
  (c) all citizens have the right to form associations. 

(2) Parliament may by law impose—
(a)  on the rights conferred by paragraph (a) of Clause (1), such 

restrictions as it deems necessary or expedient in the interest of the 
security of the Federation or any part thereof, friendly relations with 
other countries, public order or morality and restrictions designed to 
protect the privileges of Parliament or of any Legislative Assembly 
or to provide against contempt of court, defamation, or incitement to 
any	offence;	

(b)  on the right conferred by paragraph (b) of Clause (1), such 
restrictions as it deems necessary or expedient in the interest of the 
security of the Federation or any part thereof or public order;

(c)  on the right conferred by paragraph (c) of Clause (1), such restrictions 
as it deems necessary or expedient in the interest of the security of the 
Federation or any part thereof, public order or morality. 

(3) Restrictions on the right to form associations conferred by paragraph 
(c) of Clause (1) may also be imposed by any law relating to labour or 

education. 
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(4) In imposing restrictions in the interest of the security of the Federation or 
any part thereof or public order under paragraph (a) of Clause (2), Parliament 
may pass law prohibiting the questioning of any matter, right, status, 
position, privilege, sovereignty or prerogative established or protected by the 
provisions of Part III, Article 152, 153 or 181 otherwise than in relation to the 
implementation	thereof	as	may	be	specified	in	such	law.

Drafting history of Article 10 of the Federal Constitution

The Federal Constitution of Malaysia is the supreme law of Malaysia. Its 
precursor is the Constitution of the Federation of Malaya which was drafted by 
the Reid Commission headed by Lord William Reid aiming to formulate a written 
constitution in preparation of a fully self-governing and independent Federation of 
Malaya eventually becoming the Federation of Malaysia.

The report of the Reid Commission was published in February 1957 in which it 
suggested that the Constitution should protect individual fundamental rights and 
to ensure a democratic way of living. In order to achieve these objectives, the 
Reid Commission formulated the Constitution by giving significance to four vital 
features in the constitution which are federalism, separation of powers, entrenched 
human rights and a procedure for constitutional amendment. However, the idea 
of absolute fundamental freedoms as seen in the British constitutional structure 
is rejected in the Federal Constitution in Malaysia as Malaysia is a multiracial 
society necessitating adequate preservation of public order. 

Article 10 is placed in Part II of the Federal Constitution on ‘Fundamental Liberties’ 
though the rights it guarantees are not absolute. Article 10(2) allows for the 
imposition of restrictions to protect the security of the federation, friendly relations 
with other countries, public order, morality, privileges of Parliament, contempt of 
court, defamation and the incitement of offenses. 

The provision of Article 10(4) was inserted into the Federal Constitution in 1971 
and came into force on 10 March 1971 in response to the racial conflict of 13 
May 1969 which in turn caused the declaration of a State of Emergency. The 
Federal Constitution was also amended to prohibit anyone including members of 
Parliament during Parliamentary sessions from questioning Part III of the Federal 
Constitution on Citizenship, Article 152 on National Language, Article 153 on the 
special position of Malays and natives of Sabah and Sarawak as regards quotas for 
public service posts, permits and university enrolments, and Article 181 on saving 
for Rulers’ sovereignty.
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2. Legal provisions in ordinary legislation

The only legislation which provides for freedom of expression is in Article 10 of 
the Federal Constitution. While every citizen has the right to freedom of speech 
and expression nevertheless that freedom is subject to several restriction as set out 
in clauses (2), (3), and (4) of Article 10. These restrictions manifest in several laws 
passed by Parliament of which some examples include the Defamation Act 1957, 
Sedition Act 1948, the Printing Presses and Publications Act 1984 and Police Act 
1967. 

A. Defamation Act 1957 [Act 286]

The Defamation Act 1957 was enacted to prohibit a person from expressing 
libelous or slanderous words calculated at damaging another person’s 
reputation in the eyes of the public. Libel relates to the malicious damaging 
of reputation including speaking, writing, printing or anything otherwise 
written. If the defamatory statement is printed or broadcast through the 
media to the third party, it is also considered as libel. If the defamatory 
statement is oral it is slander. The three elements of defamation must be 
fulfilled in order to charge the defendant under the Defamation Act 1957. 
First, the statement made must be defamatory; second, the statement must 
be published to a third party; and third, it must refer to the plaintiff himself. 

B. Sedition Act 1948 [Act 15]

Based on Act 15, “seditious” is a word when applied to or used in respect of any 
act, speech, words, publication or other thing qualifies the act, speech, words, 
publication or other thing as one having a seditious tendency. Section 3 explains 
“Seditious Tendency” as follows:

1. (1) A “seditious tendency” is a tendency—

(a)         to bring into hatred or contempt or to excite disaffection against 
any Ruler or against any Government;

(b)         to excite the subjects of any Ruler or the inhabitants of any 
territory governed by any Government to attempt to procure in 
the territory of the Ruler or governed by the Government, the 
alteration, otherwise than by lawful means, of any matter as by law 
established;

(c)									to	bring	into	hatred	or	contempt	or	to	excite	disaffection	against	the	
administration of justice in Malaysia or in any State;

(d)									to	raise	discontent	or	disaffection	amongst	the	subjects	of	the	Yang	
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di-Pertuan Agong or of the Ruler of any State or amongst the 
inhabitants of Malaysia or of any State;

(e)									to	promote	feelings	of	ill	will	and	hostility	between	different	races	
or classes of the population of Malaysia; or 

(f)         to question any matter, right, status, position, privilege, sovereignty 
or prerogative established or protected by the provisions of Part 
III of the Federal Constitution or Article 152, 153 or 181 of the 
Federal Constitution.”

For instance, in the case of PP v. Azmi Sharom (2014) 8 CLJ 921 the defendant, 
a university professor, was charged under the Sedition Act 1948 for certain 
statements he made in a local newspaper. He then raised the constitutionality of 
the Sedition Act, arguing whether the Act contradicts the fundamental right of 
speech under Art 10(1)(a). Arifin Zakaria CJ held that Article 10(1)(a) provides 
for freedom of speech, assembly and association. It is, however, commonly 
acknowledged that the rights conferred by the said Article are not absolute, which 
is clear from Art 10(2), which states that the rights conferred by Articles 10(1)(a), 
(b) and (c) are subject to sections (2), (3) and (4). There are concerns about the 
kinds of restrictions which may be imposed under Article 10(1)(a). His Lordship 
posited that under Article 10(2), Parliament has the right to impose such restriction 
as it deems necessary or expedient in the interest of the security of the Federation, 
but such restriction cannot be imposed as they fancy; the restriction must, as 
decided in the case of Madhavan Nair & Anor v. PP [1975] 1 LNS 94, fall within 
the parameters set out by Clause (2)(a) of Art 10.

C. Printing Presses and Publications Act 1984 (PPPA) [ACT 301] 

The Printing Presses and Publications Act (PPPA) 1984 (Act 301) was based on 
the Printing Presses Ordinance 1948 used during the Emergency period caused 
by communist insurgency. The Ordinance was revised in 1971 because of the 13 
May 1969 riots to provide the power to revoke the licenses of newspapers that 
aggravated national sensitivities or were detrimental to national development 
goals. The Ordinance became the PPPA in 1984. PPPA has also been used to 
strengthen and tighten the law regarding the monitoring of ownership of printing 
presses and the production of materials such as books, papers and magazines.

Under Section 7 of the PPPA, the government may at its discretion ban the 
publication, import and circulation of any manuscripts deemed prejudicial to 
‘public order, morality, security, the relationship with any foreign country or 
government, or which is likely to alarm public opinion, or which is otherwise 
prejudicial to public interest or national interest’.
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An example can be seen in the case of Irene Fernandez v. Utusan Melayu (M) 
Sdn Bhd & Anor [2008] 2 CLJ 814 where the charges related to “maliciously 
publishing false news” relating to the plaintiff’s documentation of allegations 
of ill-treatment, sexual abuse and denial of adequate medical care to migrant 
workers, held as alleged illegal immigrants in detention camps. The plaintiff, a 
director of Tenaganita Sdn Bhd), a public figure and well-known social activist 
in primarily migrant workers’ rights and women’s rights, claimed damages and a 
permanent injunction for defamation. The allegations included reports of a series 
of deaths caused by malnutrition, beri-beri and other treatable illnesses. The High 
Court held that the impugned words in the impugned Article were capable of and 
were defamatory of the plaintiff. All the defenses pleaded by the defendants were 
rejected. The defendants herein were liable. It must be considered that the plaintiff 
was and is a person of public standing and well known as an activist having 
represented Malaysia and spoken and presented papers at various international 
conferences. She had suffered adverse consequences because of the publication 
of the impugned Article in one of the largest Malay Language daily newspaper 
in Malaysia which had a nationwide circulation. The impugned Article and the 
impugned words levelled serious allegations of dishonesty and lack of integrity.

D. Police Act 1967

The Police Act 1967 is an Act of Parliament which governs the constitution, 
management, employment, recruitment, funds, discipline, duties and powers of 
the Royal Malaysia Police. It includes the Royal Malaysia Police Reserve and the 
Royal Malaysia Police Cadet Corps. The act was first enacted in 1967 as Act 41 
but was then amended in 1988 as Act 344 of 1988. In order to be more in line with 
international human right practices, there have been several attempts to amend 
the Police Act. As stated in Article 10, every citizen has the right to assembly 
peacefully. However, with the existence of Police Act 1967, every assembly must 
obtain a permit from the police. Indirectly, the freedom as stated in Article 10 was 
restricted.

According to the Police Act 1967, the permit for the event or an assembly must be 
applied nine days before that particular event or assembly to get the permit. One is 
not to have an assembly without having such a permit.

3. International treaties

Malaysia is a party to the following human rights documents:

a)         Convention on the Right of the Child - Acceded on 17 February 1995;
b)         Convention on the Elimination of All Forms of Discrimination against 
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Women - Acceded on 5 July 1995 but with reservation;
c)         Supplementary Convention on the Abolition of Slavery, the Slave 
Trade	and	Institution	and	Practices	similar	to	Slavery	-	Ratified	on	18	
November 1957; 

d)         Convention on the Nationality of Married Women - Ratified on 24 
February 1959; 

e)         Convention on the Prevention and Punishment of the Crime of Genocide 
-	Ratified	on	20	October	1994;	and	

f)         Convention on the Rights of Persons with Disabilities - Signed the 
convention on 8 April 2008.

Malaysia has not ratified or acceded to the International Convention on Civil 
and Political Rights (ICCPR), the International Covenant on Economic, Social 
and Cultural Rights (ICESCR), International Convention on the Elimination of 
All Forms of Racial Discrimination (CERD) and the Convention on the Status of 
Refugees 1951.

4. Scope of the freedom of expression

Freedom of speech and expression includes: the right to express, or disseminate, 
information and ideas; the right to seek information and ideas; the right to receive 
information and ideas; the right to impart information and ideas; etc.

Forms of freedom of speech and expression includes word of mouth, signs, 
symbols and gestures, through works of art, music, sculpture, photographs, films, 
videos, and publications such as books and magazines.

B. Rights holders 

Based on Article 10 of the Federal Constitution, all citizens are entitled to the right 
to freedom of expression as stipulated in Article 10 of the Federal Constitution.

However, Malaysia’s Houses of Parliament (Privileges and Powers) Act 1952 
[Act 347] provides immunity to Members of the Parliament from any liability 
with respect to anything done or said in the House of Parliament. The relevant 
provisions can be referred to in Sections 3, 7 and 8 of Act 347. The provisions are 
read as follows:

“Section 3. Freedom of speech and debate.
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There shall be freedom of speech and debate or proceedings in the House and such 
freedom of speech and debate or proceedings shall not be liable to be impeached 
or questioned in any court or tribunal out of the House.”

“Section 7. Immunity of members from civil or criminal proceedings for anything 
done or said before the House.

No member shall be liable to any civil or criminal proceedings, arrest, 
imprisonment, or damages by reason of any matter or thing which he may have 
brought by petition, bill, resolution, motion, or otherwise, or have said before the 
House or any committee.”

“Section 8. Exemption from liability in damages for any act done under the 
authority of the House.

No person shall be liable in damages or otherwise for any act done under the 
authority of the House, and within its legal powers or under any warrant issued by 
virtue of those powers.”

C. Obligations 

The Federal Constitution of Malaysia lists certain rights, known as Fundamental 
Liberties, in Part II of the Constitution. The Reid Commission that drafted the 
Constitution provided in Chapter IX, entitled Fundamental Rights, intended that 
a federal constitution should define and guarantee certain fundamental individual 
rights which are generally regarded as essential conditions for a free and 
democratic way of life.

Taking into consideration Article 4 of the Federal Constitution which declares that 
“this Constitution is the supreme law of the federation and any law passed after 
Merdeka Day which is inconsistent with this Constitution shall, to the extent of the 
inconsistency, be void”. This therefore suggests that the fundamental rights in Part 
II of the Federal Constitution is part of supreme law that can only be removed or 
denied within the limits set by the Federal Constitution itself.

However, it must be noted that the Federal Constitution allows certain reasonable 
restrictions to be imposed on the aforementioned fundamental rights, and the 
authority for such restrictions is found within the Federal Constitution itself. This 
restriction can be found in the legislation as listed and explained earlier (see Part 
I.A.2).
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Article 10 of the Federal Constitution clearly states that the application of this 
Article is for citizens of Malaysia. Hence, it must be read together with Article 14 
of the Federal Constitution on Citizenship which provides clear explanation on 
who can become a citizen of Malaysia.

Be that as it may, it must be noted that the word “citizen” is not defined as 
individual only as the reference can be made to the interpretation of the word 
“person” provided in the Interpretation Acts 1948 and 1967, which defined 
“person” to include a body of persons, corporate or unincorporated. 

Further, the extension of the application can be seen in the legislation related 
to Article 10 of the Federal Constitution which had been explained above. For 
example, in the case of Irene Fernandez v. Utusan Melayu (M) Sdn Bhd & Anor 
[2008] 2 CLJ 814 – a case under the PPPA portion.

II. Legitimate restrictions

A. Model of restrictions
Fundamental rights

In response to the humanitarianism of the era, the Constitution, in Articles 5 to 13 
and elsewhere, protects a large number of political, civil, cultural and economic 
rights.  It seeks to protect fundamental freedoms and to reconcile the irreconcilable 
conflict between the might of the state and the rights of the citizens. The chapter on 
fundamental liberties, the existence of an independent judiciary, the provision for 
judicial review, the institution of popular elections and representative parliament 
are clearly meant to create a democratic and responsible government under the law.

The Constitution in Articles 5-13 confers a number of civil and political liberties, 
among them the right to life and liberty, abolition of slavery and forced labour, 
protection against retrospective criminal laws and repeated trials, equality before 
the law, freedom of movement and protection against banishment, freedom 
of speech, assembly and association, freedom of religion, rights in respect of 
education, and right to property. Elsewhere in the Constitution, there is a right to 
vote and to seek elective office, protection for public servants, and some protection 
for preventive detainees. A number of ordinary statutes confer rights on women, 
children, workers, pensioners, consumers, trade unionists etc.
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However, it must be noted that fundamental rights are not absolute and are subject 
to extensive regulation by Parliament on grounds (like public order, national 
security and morality) permitted by the Constitution. So significant is Parliament’s 
power to restrict fundamental liberties that their description as “fundamental” 
poses problems in political philosophy.

Emergency powers

The communist insurgency cast a dark shadow on constitutional development. The 
forefathers of the Constitution, through Articles 149 and 150 of the Constitution, 
armed Parliament and the executive with overriding powers to combat subversion 
and emergency.  These special powers have been employed extensively to restrict 
many fundamental rights.

“Legislation against subversion, action prejudicial to public order, etc. 

149. (1) If an Act of Parliament recites that action has been taken or 
threatened by any substantial body of persons, whether inside or outside 
the Federation— 

(a)         to cause, or to cause a substantial number of citizens to fear, 
organized violence against persons or property; or 

(b)         to excite disaffection against the Yang di-Pertuan Agong or 
any Government in the Federation; or 

(c)									to	promote	feelings	of	ill-will	and	hostility	between	different	
races or other classes of the population likely to cause 
violence; or 

(d)         to procure the alteration, otherwise than by lawful means, of 
anything by law established; or 

(e)         which is prejudicial to the maintenance or the functioning of 
any supply or service to the public or any class of the public 
in the Federation or any part thereof; or 

(f)         which is prejudicial to public order in, or the security of, the 
Federation or any part thereof, 

any provision of that law designed to stop or prevent that action is 
valid notwithstanding that it is inconsistent with any of the provisions 
of Article 5, 9, 10 or 13, or would apart from this Article be outside the 
legislative power of Parliament; and Article 79 shall not apply to a Bill 
for such an Act or any amendment to such a Bill. 

      (2) ………
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Proclamation of emergency 

150.	(1)	If	the	Yang	di-Pertuan	Agong	is	satisfied	that	a	grave	emergency	
exists whereby the security, or the economic life, or public order in the 
Federation or any part thereof is threatened, he may issue a Proclamation 
of	Emergency	making	therein	a	declaration	to	that	effect.	

       (2) A Proclamation of Emergency under Clause (1) may be issued 
before the actual occurrence of the event which threatens the security, or 
the economic life, or public order in the Federation or any part thereof if 
the	Yang	di-Pertuan	Agong	is	satisfied	that	there	is	imminent	danger	of	the	
occurrence of such event. 

        (2a) ……….”

Judicial review

The supremacy of our Constitution is supported by judicial review. The 
Constitution in Articles 4(1), 4(3), 4(4), 128(1) and 128(2) is explicit about the 
power of the superior courts to examine the constitutionality of all executive and 
legislative actions. In relation to unlawful interference with fundamental rights 
there are hundreds of applications to the courts. 

One prominent case is that of Fathul Bari Mat Jahya v Majlis Agama Islam 
NS (2012) – the Plaintiff was prosecuted for lecturing on Islam without a letter of 
authority (tauliah) from the State authorities. He submitted, unsuccessfully, that 
the requirement of a prior permit was a violation of his freedom of speech and 
freedom of religion.

 
On violation of constitutional amendment procedure there are cases like The 
Government of Kelantan v The Government of the Federation of Malaya and 
Tunku Abdul Rahman Putra Al-Haj (1963) 29 MLJ 355. In this case Kelantan 
argued unsuccessfully that in admitting Sabah, Sarawak and Singapore into the 
Federation of Malaya to constitute the new Federation of Malaysia, the consent of 
all states including Kelantan should have been obtained.

 
On the exercise or abuse of emergency powers we have the Privy Council case 
of Teh Cheng Poh v PP [1979] 1 MLJ 50, 2 MLJ 238, [1980] AC 458 and Abdul 
Ghani Ali @ Ahmad v PP [2001] 3 MLJ 561.
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Restrictions in Article 10 of the Constitution

In the Federal Constitution, Article 10 is a key term in Part II of the Constitution. 
It is part of the Fundamental Liberties. In general, Article 10 simply means the 
rules, regulations and restrictions on a Malaysian’s freedom of speech, assembly 
and association. However, in Article 10(2)(a), (b) and (c), the Federal Constitution 
clearly states that Parliament has the power to impose restrictions on them.

By looking at the Federal Constitution, Malaysians do have the right to enjoy the 
freedoms of speech and expression as stated in Article 10. However, the freedom 
is only qualified in terms of national security, public order, ethics or morality as 
stated in Article 10 (2). The freedom is restricted and certain issues like the status 
of the national language, the special position of the Malays and the natives of 
Sabah and Sarawak, the status of Islam as the national religion and other matters 
which cannot be questioned as stated in the Federal Constitution. In general, the 
freedoms of speech and expression in Malaysia is not absolute.

The freedom of expression in Malaysia is not absolute and restrictions have been 
provided under Federal Constitution, provisions and decided cases.

Article 10 Clause 1(a) though guaranteed the freedom of speech and expression, 
is subject to clauses (2) and (4) of the Article. Article 10(2) and (4) of the Federal 
Constitution allows Parliament to impose limits, if necessary, in the interest of 
national security, public order or morality or on issues relating to the position 
of the National Language, the special status of Malays and natives of any of the 
states of Sabah and Sarawak and the legitimate interest of other communities and 
the sovereignty of the rulers. 

This has led to many laws being passed controlling freedom of expression in 
Malaysia. The limitation of freedom of expression provided in paragraph (a) 
clause 2. 

“(2) Parliament may by law impose- 
(a)         on the rights conferred by paragraph (a) of Clause (1), such 

restriction as it deems necessary or expedient in the interest of the 
security of the Federation or any part thereof, friendly relations with 
another countries, public order or morality and restrictions designed 
to protect the privileges of Parliament and Legislative Assembly or to 
provide against contempt of court, defamation, or incitement to any 
offence.”

The provision expressly stipulates that Parliament may by law impose restrictions 
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on such rights as it deems necessary or expedient in the interest of the security of 
the Federation or any part thereof, friendly relations with other countries, public 
order or morality and restriction designed to protect the privileges of Parliament or 
of any legislative assembly or to provide against contempt of court, defamation or 
incitement of any offence. 

However, the freedom is only qualified in terms of national security, public order, 
ethics or morality as stated in Article 10(2). In Article 10 clause (2) paragraph (a), 
Parliament may by law impose on the rights conferred by paragraph (a) Clause (1), 
such restrictions as it deems necessary or expedient in the interest of the security 
of the Federation or any part thereof, friendly relations with other countries, public 
order or morality and restrictions designed to protect the privileges of Parliament 
or any Legislative Assembly or to provide against contempt of court, defamation, 
or incitement to any offence. 

Article 10(4) of the Federal Constitution in imposing restrictions in the interest of 
the security of the Federation or any part thereof or public order under Clause (2)(a), 
Parliament may pass law prohibiting the questioning of any matter, right, status, 
position, privilege sovereignty or prerogative established or protected by provision 
of part III, Article 152, 153 or 181 otherwise than in relation to the implementation 
thereof as may be specified in such law. 

 Article 10 - Freedom of speech, assembly and association 

(1) …. — 
(a) every citizen has the right to freedom of speech and expression;
……….

(2) parliament may by law impose –
(a)         on the rights conferred by paragraph (a) of Clause (1), such 

restrictions as it deems necessary or expedient in the interest 
of the security of the Federation or any part thereof, friendly 
relations with other countries, public order or morality and 
restrictions designed to protect the privileges of parliament or of 
any Legislative Assembly or to provide against contempt of court, 
defamation, or incitement to any offence.

……….

(4) in imposing restrictions in the interest of the security of the 
Federation or any part thereof or public order under paragraph (a) 
of Clause (2), parliament may pass law prohibiting the questioning 
of any matter, right, status, position, privilege, sovereignty or 
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prerogative established or protected by the provisions of part 
iii, Article 152, 153 or 181 otherwise than in relation to the 
implementation thereof as may be specified in such law.

Freedom of speech restricted by other laws 

Freedom of speech has been restricted by the Official Secrets (Amendment) 
Act 1972. Section 3 of this Act imposes restrictions to collect, obtain, publish or 
communicate information to other people. If any person does anything which is 
harmful to the safety of Malaysia, they shall be guilty of an offence under the Act. 
For example, if any person enters any prohibited place or makes any document 
or disclosure of any secret official code to others which is harmful to the State or 
neighbouring State, they shall be punished under this Act. For this reason, it is 
clear that the Official Secret Act is a barrier to free speech.  

At the same time, freedom of speech is also restricted by the Printing Presses and 
Publication Act 1984. Under this Act, if any person prints, imports, publishes, 
sells, distributes or offers to sell, publish and distribute any document which is 
obscene, against public decency or which is likely to lead to a breach of the peace, 
the person shall be guilty of an offence.  Any authorised officer has the power of 
seizure or detaining a printing press or publication under this Act.  So, it is clear 
that freedom of speech has also been restricted by this Act.

Freedom of speech has also been restricted by the Sedition Act. According to this 
Act “any person who prints, publishes, sells even give offers for sale, distributes 
or reproduces any seditious publication; or imports any seditious publication shall 
be guilty of an offence.” The Sedition Act also states that a seditious tendency is 
a tendency (a) to bring into hatred or contempt or to excite disaffection against 
any Ruler or against any government; (b) to excite the subjects of any Ruler or the 
inhabitants of any territory governed by any Government to attempt to procure in 
the territory of the Ruler or governed by the Government, the alteration, otherwise 
than by lawful means, of any matter as by law established; (c) to bring into 
hatred or contempt or to excite disaffection against the administration of justice 
in Malaysia or in any State; (d) to raise discontent or dissatisfaction among the 
subjects of the Yang di-Pertuan Agong or of the Ruler of any State or amongst the 
inhabitants of Malaysia or of any State; or (e) to promote feelings of ill-will and 
hostility between different races or classes of the population of Malaysia; (f) to 
question any matter, right, status, position, privilege, sovereignty or prerogative, 
established or protected by the provision of part III (Citizenship) of the Federal 
Constitution or Article 152, (National Language), 153 (Reservation of quotas of 
public service, permits, etc., for Malays etc.), or 181 (Rulers sovereignty of the 
Federal Constitution). 
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From the above, it is clear that freedom of speech and expression is not open 
to restrictions under the Malaysian Federal Constitution but has indeed been so 
restricted by certain national laws. The restrictions are imposed to protect the 
security of the state, public health or morality.

B. Content of restrictions

Background

In the aftermath of the Malayan Union, the Federation of Malaya 1948, and the 
preparations for independence, a conference took place in early 1956 in London 
at which agreement was reached on 31 August 1957 as the date for Malayan 
independence. Prior to the London conference, the Reid Commission had been 
established, led by Lord Reid as Chairman and with four other Western and 
Western-educated members (Sir Ivor Jennings, a constitutional expert from the 
United Kingdom; William McKell, an ex-general governor from Australia; B. 
Malik, a former judge from India; and Abdul Hamid, a judge from Pakistan) 
to establish a constitution for Malaya. The Reid Commission accepted the 
inclusion of the right to freedom of speech in the constitution after considering 
views expressed in the 131 memoranda sent by many different organisations and 
individuals, including the Perikatan (Alliance) Party, which was represented by 
UMNO, MCA and MIC under the leadership of Malayan Chief Minister Tunku 
Abdul Rahman. The Perikatan memorandum tackled sensitive and controversial 
issues such as citizenship, Malay special rights, language, religion and many more, 
including human rights. The 1957 Federal Constitution had many of the elements 
of a democratic state, including the rule of law, institutions and rights setting out 
people’s freedoms. 

Some provisions in the Constitution did not amount just to ‘translations’ of other 
constitutions, but were based on the differences between British and Malayan 
societies. The Constitution was drawn up with racial considerations explicitly 
in mind, and some of its clauses laid down basic rules on this. Anti-subversion 
powers of detention (Articles 149 and 150) also had a pro-Malay aspect, because 
they were directed mainly against those involved in the Emergency, very few of 
whom were Malays. Malaya achieved independence in 1957 while the country 
was still in a state of emergency against the Communist insurgency. Although 
Malaya had a constitution guaranteeing several civil liberties, including freedom 
of speech, these were nullified by the Emergency Regulations, which suspended 
those civil liberties. The Emergency Regulations did not end until 1960 when the 
Emergency was declared terminated and most civil liberties were restored. Yet 
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even with the end of the Emergency, the period of transitional justice continued. 
Freedom of speech is formally assured by Part II of the Federal Constitution 
under Article 10(1) entitled ‘Freedom of Speech, Assembly and Association’ as 
mentioned before. 

The provision of Article 10(4) was part of the amendment of the Federal 
Constitution in 1971 and came into force on 10 March 1971 as a reaction to the 
racial violence of 13 May 1969. The constitution and other laws, however, have 
provisions that seek to punish those who are found to be exceeding their right of 
expression by expressing controversial views on issues such as the special position 
of the Malays and other indigenous people (bumiputera), Islam as national 
religion, the rights of immigrant races (especially of the Chinese and Indians) 
to citizenship, the position of the King, the status of the Malay language as the 
national language, and a host of other issues that could potentially be sensitive in 
the context of the fragile race relations in the country. 

It is argued that Malaysia as a multiracial society liable to racial conflict requires 
such laws to prohibit the propagation of racial prejudice and religious bigotry. 
The constitution also prohibits speech that advocates the forcible overthrow of the 
government. Freedom of speech, it is argued, must be circumscribed by the need 
for national stability and racial harmony.

Development of restrictions

In many Commonwealth constitutions, such as those of Malta, Jamaica and India, 
Parliament is empowered to enact ‘reasonable restrictions’ on free speech. This 
requires the setting down of reasons and justifications for restricting some forms 
of speech that are considered harmful to society. The significance of the word 
‘reasonable’ is that courts are invested with the power to review the validity of 
legislation on the grounds of reasonableness, harshness or undemocratic nature of 
the curbs. However, the drafters of Malaysia’s basic charter deliberately excluded 
the word ‘reasonable’ from the law. Article 10(2) states that ‘Parliament may by 
law impose such restrictions as it deems necessary or expedient’ on a number of 
prescribed grounds.

Article 4(2)(b) makes Parliament the final judge of the necessity or expediency of 
a law and bars judicial review on the grounds of lack of necessity or expediency. 
In Articles 10(2), 10(4), 149 and 150 of the Constitution, Parliament is authorised 
to restrict free speech on 14 broad grounds. So wide is its sweep of power that 
the government has no difficulty in defending laws such as the Sedition Act (SA), 
Official Secret Act (OSA), and Printing Presses and Publications Act (PPPA) as 
being fully in accord with the basic charter. Even some existing statutes, such 
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as the PPPA, Sections 3(3), 6(1) and 12(2), confer on the Minister ‘absolute 
discretion’ to grant, refuse or revoke an annual licence or permit. Section 13A 
makes the Minister’s decision final and not questionable in a court of law. 

However, Parliament is not supreme. The Constitution supplies the ultimate 
yardstick against which every law can be measured. In the case of Dewan 
Undangan Negeri v. Nordin Salleh (1992) it was held that Parliament may 
restrict free speech only on the grounds specified in the Constitution. Similarly, in 
the case of Madhavan Nair v. Public Prosecutor (1975) ruled that any condition 
limiting freedom of speech not falling within the four corners of Article 10 clauses 
(2), (3) and (4) cannot be valid. Thus, the general grounds of ‘public interest’, 
‘good government’, ‘state necessity’, ‘public policy’, ‘efficiency’ and ‘common 
sense’ are not constitutionally permitted grounds for depriving a citizen of his 
right. Restrictions on free speech must be confined to those articulated in the 
Constitution.

Censorship

It is a contemporary debate that freedom of speech is restricted by censorship 
laws. Censorship means the act of changing or suppressing speech or writing 
that is considered subversive to the common phenomenon. In the past, most 
governments believed that their duty is to regulate the moral values of their people 
by the country’s laws; but with the right of freedom of speech, censorship became 
objectionable.

The Printing Presses and Publications Act 1984

The Printing Presses and Publications Act (PPPA) 1984 (Act 301) was based on 
the Printing Presses Ordinance 1948 used during Emergency period caused by 
the communist insurgency. This Ordinance was revised in 1971 because of the 
rioting on 13 May 1969 to provide the power to revoke the licenses of newspapers 
that aggravated national sensitivities or were detrimental to national development 
goals. The Ordinance became the PPPA in 1984. PPPA has also been used to 
strengthen and tighten the law regarding the monitoring of ownership of printing 
presses and the production of materials such as books, papers and magazines.  

Section 3 requires each publication to apply for a license or permit from Home 
Minister annually. This can be withdrawn without judicial review. Section 3 states: 
‘The Minister may in his absolute discretion grant to any person a license to keep 
for use or use a printing press for such a period as may be specified in the license 
and he may in his absolute discretion refuse any application for such license 
or may at any time revoke or suspend such license for any period he considers 
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desirable’. Under Section 7 of the PPPA, the government may at its discretion 
ban the publication, import and circulation of any manuscripts deemed prejudicial 
to ‘public order, morality, security, the relationship with any foreign country or 
government, or which is likely to alarm public opinion, or which is otherwise 
prejudicial to public interest or national interest’.

The PPPA further provides in Section 8A(1) for a jail term and/or heavy fine 
of RM 20,000 for editors, journalists, publishers, and printers if found guilty of 
‘maliciously publishing false news’, defined as ‘not taking reasonable measures to 
verify the news’.

Film Censorship Laws In Malaysia 

The film censorship laws in Malaysia can be found in two main regulations which 
are (a) Film Censorship Act 2002 and (b) Film Censorship Guideline of 2010. 

(a) Film Censorship Act 2002:

There are eight different parts provided in this Act. Each of the parts specifically 
cover different aspects of film censorship. The preliminary matters (sections 1 
to 3) can be found in Part I of the said Act. The relevant sections relating to the 
Malaysian Film Censorship Board and its establishment are provided in Part II of 
the said Act. Matters concerning alterations to films, the censorship certificates’ 
issuances, the control and publicity for film materials can be traced to Part III 
of the Act.  Part IV of the Act can be referred to for the details on the Appeal 
Committee and provides the procedure for an appeal against the decision of the 
Malaysian Film Censorship Board. Part V prescribes the authority of the Home 
Minister in relation to directions, exemptions, regulations and prohibitions as 
permitted by the Act. Matters in relation to enforcement such as, powers to 
investigate, search, seize, arrest and the relevant penalties which are connected 
to breach of the Act can be traced in Part VI. Miscellaneous matters such as 
prosecution of offences for breach of censorship are provided in Part VII. Part VIII 
provides the details on repeals and transitions of the Act.

(b) Film Censorship Guidelines of 2010:

It is a set of guidelines (issued by the Prime Minister’s Department) which are 
used by the Malaysian Film Censorship Board in making censorship decisions. 
The film censorship guidelines discuss the general policy, general principles, 
evaluation policy and decision of the film censorship board. It states that the 
general principle of film censorship is the protection of Malaysian society from 
any possible negative and immoral influences from watching films; prevention 
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against exhibition of anti-government films or offensive films towards any 
Islamic or ASEAN country; prevention against exhibition of films which insult 
any religion, false teaching and deviations; prevention against exhibition of films 
which disturb racial harmony; promotion of noble values of Malaysian society and 
not against them; prevention against misuse of films for destroying the reputation 
of individuals or organisations. It tries to protect society and the younger 
generation from negative influence.

C. Standards of review

Article 10 of the Federal Constitution can be regarded as the most repressive 
provision as it provides abundant restrictions on freedom of expression. The 
provision of Article 10 has also been discussed in the case of Lau Dak Kee v. 
Public Prosecutor [1976] 2 MLJ 229. It was ruled by Mohamed Azmi J that: 
Article 10(1) of the Federal Constitution guarantees the rights of every citizen to 
freedom of speech, assembly and association. These rights are, however, subject to 
any law passed by Parliament. 

Apart from Article 10, the Parliament is also authorised by Article 149 to pass 
legislative action to fight subversion whilst Article 150 permits the Parliament to 
enact statutes to combat an emergency. Altogether there are fourteen massively 
broad grounds available for the Parliament to legally confine the exercise of 
this right. Hence, it is submitted that the existence of these restrictions has a 
great impact on democracy in Malaysia as it renders the exercise of freedom of 
expression at the mercy of Parliament. The rationale for having these restrictions 
has been aptly described by Raja Azlan Shah J in PP v. Ooi Kee Saik & Ors [1971] 
2 MLJ 108 who quoted the following passage from A.K. Gopalan v. State of 
Madras AIR [1950] SC 27 with approval: 

“There cannot be any such thing as absolute or uncontrolled liberty wholly free 
from restraint; for that would lead to anarchy and disorder. The possession and 
enjoyment of all rights ... are subject to such reasonable conditions as may be 
deemed to be ... essential to the safety, health, peace and general order and morals 
of the community ... What the Constitution attempts to do in declaring the rights of 
the people is to strike a balance between individual liberty and social control.”

This judgment emphasises the significance of imposing certain limitations since 
unbridled freedom might be misused as an instrument of mischief. Undoubtedly, 
the extent and necessity of restrictions on freedom of expression in Malaysia 
are different from other countries due to the local circumstances and political 
experiences of the past. 
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Parliament’s assessment of the necessity or expediency of any of these limitations 
is not open for challenge. The only possible recourse is through an application 
to declare that such law is unconstitutional on the ground that it falls outside the 
scope specified by the Constitution. This point has also been addressed by Justice 
Chang Min Tat in Madhavan Nair v. Public Prosecutor [1975] 2 MLJ 264 that: 
Any condition limiting the exercise of the fundamental right to freedom of speech 
not failing within the four corners of Article 10 clauses (2), (3) and (4) of the 
Federal Constitution cannot be valid. This judgment signifies that the validity of 
such a law limiting freedom of expression can be challenged in a court of law.

Malaysia is a diverse country. In the Federal Constitution, any laws and regulation 
will always uphold the multi-racial, multi-cultural and multi-religion spirit which 
makes Malaysia unique in its own way. This is considered an aspect of public 
interest that always becomes the utmost priority to support the rule of law in 
deciding any cases including cases on freedom of expression.

The role of the court is determined and guided by the law and the facts of the case 
comes second. This means that the Malaysian Courts do not specifically adopt 
a given test when deciding constitutional cases including cases relating to the 
freedom of expression.

Malaysia is a sovereign state. International law defines sovereign states as having 
a permanent population, defined territory, one government, and the capacity to 
enter into relations with other sovereign states. It is also normally understood 
that a sovereign state is neither dependent on nor subjected to any other power or 
state. Being a sovereign state, Malaysia has the power to do everything necessary 
to govern itself, amongst other such as making, executing and applying laws, 
imposing and collecting taxes, forming treaties or engaging in commerce with 
foreign nations.

Constitutional law is one branch of the law in which Malaysia has the sovereign 
right to make, execute and apply. But in exercising this sovereignty, Malaysia 
undertakes to do its best to abide by the principles enunciated in the Universal 
Declaration of Human Rights (UDHR), International Covenant on Civil and 
Political Rights (ICCPR) and International Covenant on Economic, Social and 
Cultural Rights (ICESCR) despite not ratifying all these three international bills of 
rights. This is because Malaysia values the importance of being a member of the 
United Nations, upholding the concept of international solidarity and is aware of 
the close relationship between criminal law and human rights.
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III. Impact of the internet

A. Relevant laws and regulations

Internet access

The Malaysian Communications and Multimedia Commission (MCMC) is the 
regulator of the converging communications and multimedia industry such as 
Malaysia’s telecommunications, broadcasting, and Internet sectors, including 
related facilities, services, and content. At the time of its creation, its key role 
was the regulation of the communications and multimedia industry based on 
the powers provided for in the Malaysian Communications and Multimedia 
Commission Act 1998 and the Communications and Multimedia Act 1998. 

Pursuant to the Acts, the role of the MCMC is to implement and promote the 
government’s national policy objectives for the communications and multimedia 
sector and is also charged with overseeing the new regulatory framework for the 
converging industries of telecommunications, broadcasting and on-line activities. 
Its social regulation roles include the area of content development as well as 
content regulation. The latter includes the prohibition of offensive content as well 
as public education on content-related issues. 

Section 3 of the Communications and Multimedia Act 1998 provides that the 
objectives of the Act are as follows:

“Section 3. Objects

(1) The objects of this Act are—
 

(a)    to promote national policy objectives for the communications and 
multimedia industry;

 
(b)    to establish a licensing and regulatory framework in support of 

national policy objectives for the communications and multimedia 
industry;

 
(c)    to establish the powers and functions for the Malaysian 

Communications and Multimedia Commission; and
 
(d)    to establish powers and procedures for the administration of this Act.
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(2) The national policy objectives for the communications and multimedia 
industry are— 
 

(a)    to establish Malaysia as a major global centre and hub for 
communications and multimedia information and content services;

 
(b)    to promote a civil society where information-based services will 

provide the basis of continuing enhancements to quality of work 
and life;

 
(c)    to grow and nurture local information resources and cultural 

representation that facilitate the national identity and global 
diversity;

 
(d)	to	regulate	for	the	long-term	benefit	of	the	end	user;
 
(e)				to	promote	a	high	level	of	consumer	confidence	in	service	delivery	

from the industry;
 
(f)    to ensure an equitable provision of affordable services over 

ubiquitous national infrastructure;
 
(g) to create a robust applications environment for end users; 
 
(h)    to facilitate the efficient allocation of resources such as skilled 

labour, capital, knowledge and national assets;
 
(i)    to promote the development of capabilities and skills within 

Malaysia's convergence industries; and 
 
(j) to ensure information security and network reliability and integrity. 
 

(3) Nothing in this Act shall be construed as permitting the censorship of 
the Internet.”

Furthermore, in light of the provision under the Federal Constitution, Article 10(1)
(a) states that ‘subject to clauses (2), (3) and (4) every citizen has the right to 
freedom of speech and expression’. There is no elaboration of the exact scope of 
this freedom or its constituent parts. Specifically, there is no mention of the press 
or freedom of the electronic media. It is important to note that in constitutional 
law, it is generally understood that the right to freedom of speech and expression 
is a combination of many rights in many forms and Malaysia is no exception. For 
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instance, it can refer to communication by word of mouth, signs, symbols and 
gestures and through works of art, music, sculpture, videos, etc. Thus, the Article 
would also cover the issue of ‘electronic speech’ since the Internet is viewed as a 
powerful and positive forum for free expression.

Regulating internet content

The Communications and Multimedia Act 1998 [Act 588] empowers the 
Commission with broad authority to regulate online speech, providing that “no 
content applications service provider or other person using a content applications 
service, shall provide content which is indecent, obscene, false, menacing, 
or offensive in character with intent to annoy, abuse, threaten or harass any 
person.” The Act establishes a Content Forum by virtue of Section 212 which 
formulates and implements the Content Code in Section 213 of the Act.

The Communications and Multimedia Content Forum of Malaysia (CMCF) is 
a Content Forum established by virtue of Section 212 of the Act. CMCF was 
established in February 2001, as a Society, with representation from all relevant 
parties, including the “supply and demand” side of the communications and 
multimedia industry – to govern content and address content related issues 
disseminated by way of electronic networked medium. CMCF was designated on 
29 March 2001 by the Malaysian Communications and Multimedia Commission. 
The CMCF operates a Complaints Bureau that addresses grievances from 
consumers and industry members on matters relating to content over the electronic 
networked medium. The CMCF governs content by self-regulation in line with the 
Malaysian Communications and Multimedia Content Code.

The Malaysian Communications and Multimedia Content Code is established 
pursuant to Section 213 of the Act 588. Section 213 provides as the following:

“Section 213. Content code
(1) A content code prepared by the content forum or the Commission shall 
include	model	procedures	for	dealing	with	offensive	or	indecent	content.
 
(2) The matters which the code may address may include, but are not limited 
to —

(a) the restrictions on the provision of unsuitable content;
(b) the methods of classifying content;
(c)         the procedures for handling public complaints and for reporting 

information about complaints to the Commission;
(d) the representation of Malaysian culture and national identity;
(e)         public information and education regarding content regulation and 
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technologies for the end user control of content; and
(f) other matters of concern to the community.”

The Malaysian Communications and Multimedia Content Code was established 
in 2004 and seeks to identify what is regarded as offensive and objectionable 
while spelling out the obligations of content providers within the context of social 
values in this country. The Code, which is a blueprint of self-regulation, enables 
the government to keep up with its promises to steer away from intruding into the 
Internet.

Intermediary liability

“Content applications” are defined in Section 6 of Act 588 as “a service provided 
by means of, but not solely by means of, one or more network services” and 
“content applications service” as “an applications service which provides 
content”. An “applications service provider” is in turn defined as “a person who 
provides an applications service”, and “content” as “any sound, text, still picture, 
moving picture or other audio-visual representation, tactile representation or any 
combination of the preceding which is capable of being created, manipulated, 
stored, retrieved or communicated electronically.” Content applications service 
providers therefore appear to include online intermediaries.

The prohibition in Section 211 of Act 588 applies to private communications in 
addition to publicly available content. It also offers possibility of holding online 
intermediary services strictly liable for user-generated content. 

Section 211 of the Communications and Multimedia Act 1998 (CMA) provides 
the following:

“Section	211.	Prohibition	on	provision	of	offensive	content

(1) No content applications service provider, or other person using a content 
applications service, shall provide content which is indecent, obscene, false, 
menacing,	or	offensive	in	character	with	intent	to	annoy,	abuse,	threaten	or	
harass any person.

(2)	A	person	who	contravenes	subsection	(1)	commits	an	offence	and	shall,	
on	conviction,	be	liable	to	a	fine	not	exceeding	fifty	thousand	ringgit	or	to	
imprisonment for a term not exceeding one year or to both and shall also be 
liable	to	a	further	fine	of	one	thousand	ringgit	for	every	day	or	part	of	a	day	
during	which	the	offence	is	continued	after	conviction.”
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B. Judicial interpretation

As mentioned above, the Malaysian Communications and Multimedia 
Commission (MCMC) is the main regulator for the converging communications 
and multimedia industry, including the Internet. At the time it was created its key 
role was the regulation of the communications and multimedia industry based 
on the powers provided for in the Malaysian Communications and Multimedia 
Commission Act (1998) and the Communications and Multimedia Act (1998). 
Pursuant to the Acts the role of the MCMC is to implement and promote the 
government’s national policy objectives for the communications and multimedia 
sector and is also charged with overseeing the new regulatory framework for the 
converging industries of telecommunications, broadcasting and on-line activities. 

Its social regulation roles include the area of content development as well as 
content regulation. The latter includes the prohibition of offensive content as 
well as public education on content-related issues (Malaysian Communications 
and Multimedia Commission 2004). Section 211 of the Communications and 
Multimedia Act 1998 in Malaysia provides: ‘No content applications service 
provider, or other person using a content applications service, shall provide content 
which is indecent, obscene, false, menacing, or offensive in character with intent 
to annoy, abuse, threaten or harass any person’.

Further, with regard to the interpretation on the advancement of technology, other 
laws and cases under Sedition Act, Defamation Act and others have also discussed 
issues relating to the freedom of expression guaranteed under Article 10 of Federal 
Constitution. For example, in the case of Mohd Rafizi Ramli v. Dato’ Sri Dr 
Mohamad Salleh Ismail & Anor [2020] 2 MLRA 334 – Justice Hamid Sultan 
had made an observation regarding the advancement of technology in relation 
to defamation jurisprudence which is also relates to the freedom of expression 
guaranteed under the Federal Constitution. He observed that, “In addition, 
recognition of defamation jurisprudence in the light of advancement of technology 
like Internet, Facebook and WhatsApp has diminished its value as well as utility. 
Further, when it relates to politicians or persons who have nexus to politicians, 
etc, art 10 of the Federal Constitution guarantees freedom of speech within the 
spirit and intent of the Federal Constitution as well as rule of law.”

The establishment of the Malaysian Communications and Multimedia Commission 
(MCMC) to supervise and regulate the communications and multimedia activities 
in Malaysia, and to enforce the communications and multimedia laws of Malaysia 
provides the platform for the possibility of the expansion of freedom of expression 
in the context of internet communication.
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Annex 1: List of cited legal provisions

1. Federal Constitution of Malaysia
• Article 4
• Articles 5-13
• Article 10
• Article 149
• Article 150
• Article 152
• Article 153
• Article 181

2. Defamation Act 1957

3. Sedition Act 1948
• Section 3

4. Printing Presses and Publications Act 1984
• Section 3
• Section 6
• Section 7
• Section 8A
• Section 12
• Section 13A

5. Police Act 1967

6. Houses of Parliament (Privileges and Powers) Act 1952
• Section 3
• Section 7
• Section 8

7. Film Censorship Act 2002

8. Malaysian Communications and Multimedia Commission Act 1998

9. Communications and Multimedia Act 1998
• Section 3
• Section 6
• Section 211
• Section 212
• Section 213
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Annex 3: Summaries of significant cases

Identification
a) Country, b) Name of the Court, c) Date of the decision given, d) Reference 
number of the decision, e) Jurisdiction, f) Title of the decision

Case 1

PP v. Azmi Sharom (2014) 8 CLJ 921

Identification

a) Malaysia, b) Federal Court, c) 6 October 2015, d) Criminal Reference NO: [06-5-
12-2014(W)], e) Constitutional Law
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Headnotes

It was the intention of the framers of the Constitution to ensure that the existing 
law will continue to be valid and enforceable upon the coming into operation of the 
Constitution on Merdeka Day. It followed therefore that the Act being the ‘existing 
law’ at the material date should continue to be valid and enforceable post Merdeka Day. 
Thus, the second question was answered in the positive. Article 10(1)(a) provides for 
freedom of speech, assembly and association. It is, however, commonly acknowledged 
that the rights conferred by the said article are not absolute. By art. 10(2), Parliament 
is given the right to impose such restrictions as it deemed necessary or expedient in the 
interest of the security of the Federation and other grounds enumerated in cl. (2)(a). 
However, Parliament or the Legislature is not free to impose any restrictions as they 
fancy; the restrictions must fall within the parameters set out by cl. (2)(a) of art. 10.

Summary

1. The defendant was charged in the Kuala Lumpur Criminal Sessions Court for an 
offence under s. 4(1)(b) and alternatively under s. 4(1)(c) of the Sedition Act 1948 
(‘the Act’). The charges relate to two seditious statements made by the defendant 
as reported by the Malay Mail online on 14 August 2014. The defendant claimed 
trial to the charges. Prior to the commencement of the trial, the defendant applied 
to the Sessions Court to refer the question of the constitutionality of the Act to the 
High Court. On 5 November 2014, pursuant to s. 84 of the Courts of Judicature Act 
1964, the High Court, by way of a special case, referred the following questions 
to this court: (i) whether s. 4(1) of the Act contravened art. 10(2) of the Federal 
Constitution (‘the Constitution’) and was therefore void under art. 4(1) of the 
Constitution (‘first question’); and (ii) whether the Act is valid and enforceable 
under the Federal Constitution (‘second question’).

2. Considering the two questions posed to us, we agree with the plaintiff that it is 
more appropriate to consider the second question first as it concerns the validity or 
enforceability of the entire Act. 

3. The Act was first enacted as the Sedition Ordinance 1948 (‘the Ordinance’) by 
the Federal Legislative Council and had come into force on 17 July 1948. The 
Ordinance had effect throughout the Federation of Malaya. The Ordinance sought 
to consolidate the various existing Sedition Enactments in the Malay States and in 
the Straits Settlements into a single law. The Ordinance was later revised in 1969 
under the Revision of Law Act 1968 and renamed as the Sedition Act 1948. It was 
a pre-Merdeka law. The issue therefore was whether it was saved by art. 162 of the 
Constitution. Article 162 of the Constitution is a transitional provision intended 
to ensure the continuance of all existing laws after Merdeka Day with such 
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modifications as may be made under the said article and subject to any amendment 
as may be made by Federal or State law. Under art. 162(6), the court or tribunal are 
given further powers to make any necessary modification to any such law to bring 
it into accord with the Constitution. The term ‘Parliament may by law’ as appearing 
in art. 10(2) should not be read restrictively but must be read harmoniously with the 
other provisions of the Constitution such as art. 162, in consonant with the principle 
of interpretation of the Constitution as borne out in the case of Dato Menteri 
Othman	Baginda	&	Anor	v.	Dato	Ombi	Syed	Alwi	Syed	Idrus	[1984]	1	CLJ	28;	
[1984]	1	CLJ	(Rep)	98;	[1981]	1	MLJ	29.

4. To say that the Act does not come within the ambit of art. 10(2) of the Constitution 
as it was not made by Parliament would give it a highly restrictive and rigid 
interpretation to the phrase ‘Parliament may by law’ as appearing in the said 
article. The framers of the Constitution in drafting art. 162 would have in their 
contemplation the provision of art. 10(2) and had they indeed intended that the 
phrase ‘the existing laws’ in art. 162 was not to include the Act, they could have 
done so in no uncertain terms. On the contrary, the intention of the framers of the 
Constitution was to provide for the continuance of all existing laws including the 
Act, subject to any modifications as may be made so as to bring it into accord with 
the Constitution. The existing law is only rendered void or invalid if it could not 
be brought into accord with the Constitution. This was to be contrasted with the 
treatment of post Merdeka Day legislation which by virtue of art. 4(1) was rendered 
null and void to the extent of its inconsistency with the Constitution.

5. It was the intention of the framers of the Constitution to ensure that the existing 
law will continue to be valid and enforceable upon the coming into operation of the 
Constitution on Merdeka Day. It followed therefore that the Act being the ‘existing 
law’ at the material date should continue to be valid and enforceable post Merdeka 
Day. Thus, the second question was answered in the positive.

6. Article 10(1)(a) provides for freedom of speech, assembly and association. It is, 
however, commonly acknowledged that the rights conferred by the said article are 
not absolute. By art. 10(2), Parliament is given the right to impose such restrictions 
as it deemed necessary or expedient in the interest of the security of the Federation 
and other grounds enumerated in cl. (2)(a). However, Parliament or the Legislature 
is not free to impose any restrictions as they fancy; the restrictions must fall within 
the parameters set out by cl. (2)(a) of art. 10. 

7. Since the Court of Appeal’s decision in Dr Mohd Nasir Hashim v. Menteri Dalam 
Negeri Malaysia, the court had imposed a further restriction on the law touching on 
the fundamental rights guaranteed by the Constitution by applying the ‘reasonable’ 
and ‘proportionality’ tests in determining whether the impugned law was consistent 
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with the Constitution. The reasoning cited in Dr Mohd Nasir Hashim was flawed. 
It was fallacious to use the reasoning in Ooi Ah Phua as warranting this court to 
insert the word ‘reasonable’ before the word ‘restriction’ in art. 10(2). That would 
be rewriting the provisions of art. 10(2). For these reasons, the court departed from 
the view of the Court of Appeal in Dr Mohd Nasir Hashim. This court was inclined 
to agree with the view of the Supreme Court in Pung Chen Choon, that it was 
not for the court to determine whether the restriction imposed by the Legislature 
pursuant to art. 10(2) was reasonable or otherwise. That is a matter strictly within 
the discretion of the Legislature and not within the purview of the court.

8. The restriction that may be imposed by the Legislature under art. 10(2) is not 
without limit. The law promulgated under art. 10(2) must pass the proportionality 
test in order to be valid. That was in line with the test laid down in Pung Chen 
Choon. Section 4(1) of the Act is directed to any act, word or publication having 
a ‘seditious tendency’ as defined in s.3(1) paras. (a) to (f) of the Act. This is 
consistent with art. 10(2)(a) and art. 10(4) of the Constitution, as it cannot be said 
that the restrictions imposed by s. 4(1) is too remote or not sufficiently connected 
to the subjects/objects enumerated in art. 10(2)(a). Furthermore, this is not a total 
prohibition as it is subject to a number of exceptions as provided in s. 3(2) of the 
Act. As legislated, it is not seditious to show that any Ruler had been misled or 
mistaken in any of his measures, or to point out errors or defects in any Government 
or constitution as by law established. Thus, the restrictions imposed in s. 4(1) fell 
squarely within the ambit or parameter of art. 10(2) (a) of the Constitution. Section 
4(1) of the Act does not run counter to art. 10(2)(a) of the Constitution. The first 
question was answered in the negative.

Case 2

Irene Fernandez v. Utusan Melayu (M) Sdn Bhd & Anor [2008] 2 CLJ 814

Identification

a) Malaysia, b) High Court Malaya, c) 26 October 2007, d) Civil Suit No: (S7) S4-23-
14-1996], e) Tort

Headnotes

1. The impugned article read in its entirety clearly placed the blame entirely on 
the plaintiff, taking sides with the police. The plaintiff was never interviewed 
prior to the impugned article being published. There was never any attempt to 
verify the truth of the defamatory imputations with the plaintiff. There was no 
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urgency to have published the impugned article. The defendant also did not 
give the plaintiff any opportunity to comment before the publication of the 
impugned article. 

2. The impugned article was not a piece of responsible journalism. Thus, the 
defence of qualified privilege was rejected. The impugned words in the 
impugned article were capable of and were defamatory of the plaintiff. All 
the defences pleaded by the defendants were rejected. The defendants herein 
were liable. It must be taken into account that the plaintiff was and is a person 
of public standing and well known as an activist having represented Malaysia 
and spoken and presented papers at various international conferences. She had 
suffered adverse consequences because of the publication of the impugned 
article in one of the largest Malay Language daily newspaper in Malaysia 
which had a nationwide circulation. The impugned article and the impugned 
words levelled serious allegations of dishonesty and lack of integrity. The 
plaintiff was therefore awarded a sum of RM200,000 as general damages for 
libel. An injunction to restrain the first defendant by itself, its agents, officers 
or employees from publishing or causing to be published the same or any 
similar libel of and concerning the plaintiff was also awarded.

Summary

1. The plaintiff, a director of Tenaganita Sdn Bhd (Tenaganita), a public figure and 
well known social activist in primarily migrant workers’ rights and women’s 
rights, was claiming for damages and a permanent injunction for defamation. 
The first defendant, publisher and owner of the newspaper Utusan Malaysia, 
had published a publication (‘the impugned article’) which was featured in 
the said newspaper on 20 September 1995 written by the second defendant, 
an employee of the Utusan Malaysia. The plaintiff claimed that the impugned 
article was defamatory of the plaintiff and that it conveyed the following to a 
reasonable reader: 

• the police was investigating into the matters raised by the plaintiff, ie, 
mistreatment of migrant workers and the abuse by the police officer 
charged with handling the migrant workers; 

• the matter raised national and international interests and had created 
a controversy and that the plaintiff was responsible for the ensuing 
controversy;

• the police had contacted the plaintiff for assistance in the said investigation 
and that the plaintiff had deliberately avoided the police for interview and 
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to that end, lied about her health;

• the plaintiff had intentionally refused to meet the police and was adamant 
in her position;

• the plaintiff had no real good reason not to meet the police as her reason, 
ie, illness was untrue as she had actually left for Chiang Mai, Thailand 
for her own purposes thereafter; 

• the plaintiff must have had no basis in raising allegations of corruption 
and mistreatment of migrant workers, otherwise she would be co-
operating. 

2. As such, the plaintiff was to be blamed for stalling the police investigation by 
not cooperating with the police when so requested. The plaintiff alleged that 
she was painted as a trouble maker who was prepared to recklessly threaten 
national interests and as such had acted in a treasonous manner against the 
government of Malaysia.

3. The issue before the court was whether the impugned article and the impugned 
words in their natural and ordinary meaning in the context of the impugned 
article as a whole was simply capable of bearing the defamatory meanings 
alleged by the plaintiff. The defendants pleaded that in view of the gravity 
of the allegations made publicly by the plaintiff and/or Tenaganita of the ill 
treatment of illegal immigrants and corruption of the Semenyih Detention 
Camp which had become a national and international issue, and which had 
adversely affected the image of Malaysia, the plaintiff ought to have extended 
her fullest cooperation to the police in their investigation. The defendants also 
claimed the alternative imputation was in the nature of a statement and not a 
charge of allegation. In other words, the alternative was mild, vague and non-
offensive of the defamatory meanings which arose from the impugned article 
and the impugned words. The defendants also pleaded defence of justification, 
defence of fair comment and defence of qualified privilege.

4. The alternative imputation did not sit with the entire impugned article looking 
at the language, the theme and underlying negative suggestions of the article. 
The alternative imputation pleaded by the defendants was a contrived and 
strained meaning. Therefore, the alternative imputation was rejected as being 
utterly unreasonable interpretation. Further, in a defence of justification on 
the alternative imputation the defendants had to show that: (a) the police 
investigation was into the matters raised in a press release and a memorandum 
entitled ‘Abuse, Torture and Dehumanized Treatment of Migrant Workers 
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at Detention Centres’ by Tenaganita and/or the plaintiff and not the plaintiff 
herself; (b) the plaintiff did not make herself available for the police interview 
in preference to her other engagements; (c) the plaintiff did not surrender all 
the relevant documents and materials in support of Tenaganita/ plaintiff’s 
allegation to the police; and (d) that the police investigation into the matters 
was hampered by the refusal of the plaintiff to surrender documents and 
material. The defendants have failed to establish the foregoing. Instead, the 
police investigation was into the plaintiff and not into the matters raised by 
Tenaganita and the plaintiff.

5. The plaintiff had at all times cooperated with the police. The defendants have 
failed to sufficiently show that the plaintiff did not have any acceptable excuse 
to not attend the interview at various times. The defendants have not shown 
that the plaintiff deliberately avoided the police. The defendants have not 
shown that the police investigation would have been expedited or had any 
real tangible progress had the interview been conducted. Further, even if the 
alternative imputation was treated as comment: (a) the facts upon which the 
comment was based were not true or substantially true; and (b) some were not 
in existence at the time of publication of the impugned article. Therefore, the 
defence of justification was rejected.

6. The impugned words were manifest statement of fact in both form and 
substance and not comments. The impugned words contained many factual 
assertions and conclusions which were stated as factually rather than as 
being derived or based on other facts. They were defamatory of the plaintiff. 
The factual assertions that the plaintiff deliberately avoided the police in the 
impugned article were untrue. The plaintiff also never said that she would 
refuse handing over document and materials to the police at any time prior 
to publication of the impugned article. The interview only commenced on 26 
September 1995 while the impugned article was published on 20 September 
1995. The police did not prior to the interview request for documents or 
material pertaining to the matters raised by Tenaganita in the press release and 
the memorandum. As such, the defendants could not rely on the refusal by the 
plaintiff to provide relevant documents and materials to the police.

7. According to Kamus Perwira Bahasa Melayu, the word ‘helah’, which was 
used in the impugned article, is ‘muslihat, tipu daya’ meaning trick or with 
deceit. The impugned article and impugned words also contained sarcasm with 
expressions such as ‘berjaya dalam usaha’ to describe her efforts in exposing 
the ill treatment and ‘pendedah kemungkaran’ pejuang hak asasi manusia dan 
sebagainya’ in inverted commas in describing her experience of work. Words 
such as ‘apakah sebenarnya helah’ and ‘lengahkan’ suggested wrongdoing 
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or unjustifiable conduct on the part of the plaintiff. The general tone of the 
impugned article was more accusatory than conciliatory. The comment was not 
fair and honestly made. Further, there was sufficient evidence of malice on the 
part of the defendants and thus the defence of air comment was not available to 
the defendants on account of malice.

8. The impugned article read in its entirely clearly placed the blame entirely on 
the plaintiff, taking sides with the police. The plaintiff was never interviewed 
prior to the impugned article being published. There was never any attempt 
to verify the truth of the defamatory imputations with the plaintiff. There was 
no urgency to have published the impugned article. The defendant also did 
not give the plaintiff any opportunity to comment before the publication of 
the impugned article. The impugned article was not a piece of responsible 
journalism. Thus, the defence of qualified privilege was rejected. The 
impugned words in the impugned article were capable of and were defamatory 
of the plaintiff. All the defences pleaded by the defendants were rejected. The 
defendants herein were liable. It must be taken into account that the plaintiff 
was and is a person of public standing and well known as an activist having 
represented Malaysia and spoken and presented papers at various international 
conferences. She had suffered adverse consequences because of the publication 
of the impugned article in one of the largest Malay Language daily newspaper 
in Malaysia which had a nationwide circulation. The impugned article and the 
impugned words levelled serious allegations of dishonesty and lack of integrity. 
The plaintiff was therefore awarded a sum of RM200,000 as general damages 
for libel. An injunction to restrain the first defendant by itself, its agents, 
officers or employees from publishing or causing to be published the same or 
any similar libel of and concerning the plaintiff was also awarded.

Case 3

Lau Dak Kee v. Public Prosecutor [1976] 2 MLJ 229.

Identification

a) Malaysia, b) High Court, c) 12 May 1976, d) Criminal Appeal No:134 of 1975, e) 
Constitutional Law

Additional information: This case concerned fundamental liberties, and considered 
whether the Police Act violated art 10(1) of the Federal Constitution.



8. Malaysia   323

Headnotes

Dismissing the appeal: (1) the OCPD was acting within the law in imposing condition 
14 of the licence; (2) art 10(1) of the Federal Constitution guarantees the rights 
of every citizen to freedom of speech, assembly and association. These rights are, 
however, subject to any law passed by Parliament. Such law can, inter alia, impose 
such restrictions as Parliament may deem necessary or expedient in the interest of 
public order. Condition 14 therefore was not ultra vires the provisions of art 10(2) of 
the Federal Constitution and it was within the spirit and ambit of section 27(2) of the 
Police Act 1967.

Summary

1. The appellant was found guilty and convicted for having contravened condition 
no 14 of the licence issued by the OCPD. The charge against him was as follows: 
‘That you on 20 May 1973 at about 10.45 pm at Padang Balai Raya, Subang 
New Village, in the district of Petaling Jaya, in the State of Selangor, contravened 
a condition of a licence (No 297276) to convene an assembly issued to one 
Madhavan Nair by the Ketua Police Daerah, Petaling Jaya, to wit, you spoke on the 
issue of the MCE results in contravention of condition 14 of the said licence which 
specified that ‘Tajuk Syarahan tidak boleh menyetoh perkara-perkara berhubong 
dengan keputusan MCE, and that you have thereby committed an offence under s 
27(4)(b) of Police Act No 41/67 and punishable under s 27(8) of the said Act.

2. When the defence was called by the learned magistrate, the appellant elected to 
remain silent. Consequently, he was convicted of the charge and sentenced to a 
fine of $500. He appealed against conviction and contended, inter alia, that under 
s 27 of the Police Act 1967 (Act 41 of 1967), the OCPD had no power to impose 
condition 14. Condition 14 was ultra vires art 10 of the Federal Constitution and 
therefore void.

3. Article 10(1) of the Federal Constitution guarantees the rights of every citizen to 
freedom of speech, assembly and association. These rights are, however, subject to 
any law passed by Parliament. Such law can, inter alia, impose such restrictions as 
Parliament may deem necessary or expedient in the interest of the security of the 
Federation or in the interest of the public order. One such restriction is provided in 
section 27 of the Police Act . Pursuant to Article 10(2) of the Federal Constitution, 
Parliament has by law conferred on the police the power to regulate public 
assemblies and meetings. Section 27(2) provides:

“Any person intending to convene or collect any assembly or meeting or 
to form a procession in any public place aforesaid, shall before convening, 
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collecting or forming such assembly, meeting or procession make to the 
Officer-in-Charge	of	the	Police	District	in	which	such	assembly,	meeting	or	
procession is to be held an application for a license in that behalf, and if such 
police	officer	is	satisfied	that	the	assembly,	meeting	or	procession	is	not	likely	
to be prejudicial to the interest of the security of the Federation or any part 
thereof or to excite a disturbance of the peace, he shall issue a licence in such 
form	as	may	be	prescribed	specifying	the	name	of	the	licensee	and	defining	
the conditions upon which such assembly, meeting or procession is permitted:

Provided	that	such	police	officer	nay	at	any	time	on	any	ground	for	which	the	
issue of a licence under this sub-section may refused, cancel such licence”

4. Thus the Parliament has deemed it fit to give full powers to the O.C.P.D.s under 
subsection (2) od section 27 to define conditions upon which assembly is permitted 
which, inter alia must include the power to restrict the number of speakers and the 
topic of their speeches, if they are deemed necessary in the interest of the security 
or to prevent a disturbance of the peace.

Case 4

PP v. Ooi Kee Saik & Ors [1971] 2 MLJ 108

Identification

a) Malaysia, b) Federal Court, c) 11 May 1971, d) Criminal Trial Nos: 17, 18, 19 & 20 
of 1971, e) Criminal Law 

Additional information: This case concerned the Sedition Act (Malaysia), and 
considered issues of seditious tendency, freedom of speech, and the line to be drawn 
between freedom of speech and sedition.

Headnotes

The speeches taken as a whole went beyond the limits of freedom of expression. 
It accused the government of gross partiality in favour of one group and this 
was calculated to inspire feelings of enmity and disaffection to promote feelings 
of ill will add hostility among the different races in Malaysia and touched on 
the sensitive issue of the special rights of the Malays. The speech was therefore 
expressive and seditious tendency and the accused must be found guilty.
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Summary

The following are taken from the judgment by Learned Judge Raja Azlan Shah J:

1. The first accused was charged with an offence under section 4(1) (b) of the 
Sedition Act, 1948, the second accused was charged with publishing the 
alleged seditious words and the third and fourth accused were charged with 
printing the alleged seditious words. 

2. Fan Yew Teng (accused No. 2) is charged with publishing the alleged 
seditious words in the December (1970) issue of The Rocket (English 
edition), the official publication of the Democratic Action Party, an offence 
under section 4(1)(c) of the Act. Kok San and Lee Teck Chee (accused 
Nos. 2 and 3) are charged with printing the alleged seditious words in the 
December (1970) issue of The Rocket (English edition) an offence under 
section 4(1)(c) of the Act.

3. The next major question to determine is whether the words complained of 
were seditious within the meaning attributed to it in the Sedition Act. The 
Sedition Act 1948 came into force on July 19, 1948. Section 4(1) enacts:

“Any person who – (b) utters any seditious words; (c) prints, publishes … 
any seditious publication … shall be guilty of an offence.”

Section 2 defines seditious words when applied to or used in respect of any 
act, speech words, publication having a seditious tendency. Section 3(1) 
contains the following provisions–

“A ‘seditious tendency’ is a tendency – (a) to bring into hatred or 
contempt or to excite disaffection against any Ruler or against any 
Government; (b) to excite the subjects of any Ruler or the inhabitants 
of any territory governed by any Government to attempt to procure in 
the territory of the Ruler or governed by the Government, the alteration, 
otherwise than by lawful means, of any matter as by law established; 
(c) to bring into hatred or contempt or to excite disaffection against 
the administration of justice in Malaysia or in any State; (d) to raise 
discontent or disaffection amongst the subjects of the Yang di-Pertuan 
Agong or of the Ruler of any State or amongst the inhabitants of Malaysia 
or of any State; or (e) to promote feelings of ill-will and hostility between 
different races or classes of the population of Malaysia.”

4. On May 15, 1969, the Yang di-Pertuan Agong issued a Proclamation of 
Emergency – vide P.U.(A) 145/1969. On August 3, 1970, the Yang di-
Pertuan Agong promulgated the Emergency (Essential Powers) Ordinance 
No. 45/1970, which came into force on August 10, 1970. In pursuance of 
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Ordinance No. 45 certain sections of the Sedition Act were amended. A new 
paragraph (f) was added to section 3(1) of the Sedition Act. The amended 
section now provides–

“A ‘seditious tendency’ is a tendency – (f) to question any matter, right, 
status, position, privilege, sovereignty or prerogative established or 
protected by the provisions of Part III of the Federal Constitution of 
Article 152, 153 or 181 of the Federal Constitution.”

5. Section 3(2) of the Act, as amended by Ordinance No. 45 provides–
“Notwithstanding anything in sub-section (1) an act, speech, words, 
publication or other thing shall not be deemed to be seditious by reason 
only that it has a tendency – (a) to show that any Ruler has been misled 
or mistaken in any of its measures; (b) to point out errors or defects in 
any Government or constitution as by law established (except in respect 
of any matter, right, status, position, privilege, sovereignty or prerogative 
referred to in paragraph (f) of sub-section (1) otherwise than in relation to 
the implementation of any provision relating thereto) or in legislation or 
in the administration of justice with a view to the remedying of the errors 
or defects; (c) except in respect of any matter, right, status, position, 
privilege, sovereignty or prerogative referred to in paragraph (f) of sub-
section (1)–
(i) to persuade the subjects of any Rulers or the inhabitants of any 
territory governed by any Government to attempt to procure by lawful 
means the alteration of any matter in the territory of such Government as 
by law established; or
(ii) to point out, with a view to their removal, any matters producing or 
having a tendency to produce feelings of ill-will and enmity between 
different races or classes of the population of the Federation,
if the act, speech, words, publication or other thing has not otherwise in fact a 
seditious tendency.” 

6. Section 3(3) is not affected by Ordinance No. 45/70. It provides–
“For the purpose of proving the commission of any offence against this 
Act the intention of the person charged at the time he … uttered any 
seditious words or printed, published … any publication … shall be 
deemed to be irrelevant if in fact the … words, publication … had a 
seditious tendency.”

7. In my view what the prosecution have to prove and all that the prosecution 
have to prove is that the words complained of, or words equivalent in 
substance to those words, were spoken by accused No. 1 at the dinner 
party. Once that is proved the accused will be conclusively presumed to 
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have intended the natural consequences of his verbal acts and it is therefore 
sufficient if his words have a tendency to produce any of the consequences 
stated in section 3(1) of the Act. It is immaterial whether or not the words 
complained of could have the effect of producing or did in fact produce any 
of the consequences enumerated in the section. It is also immaterial whether 
the impugned words were true or false. (See Queen Empress v Ambra 
Prasad (1898) ILR 20 All 55 69). And it is not open to the accused to say 
that he did not intend his words to bear the meaning which they naturally 
bear. (See Maniben v Emperor AIR 1933 Bom 65 67).

8. Before I proceed to deal with the facts there is one point which assumes 
importance in the defence submission. Sir Dingle Foot has stressed the need 
to give the greatest latitude to freedom of expression. Dato Seenivasagam, 
as I understand him, said that the Sedition Act strikes at the very heart of 
free political comment. It is of course true, as a general statement, that the 
greatest latitude must be given to freedom of expression. It would also seem 
to be true, as a general statement, that free and frank political discussion 
and criticism of government policies cannot be developed in an atmosphere 
of surveillance and constraint. But as far as I am aware, no constitutional 
state has seriously attempted to translate the ‘right’ into an absolute right. 
Restrictions are a necessary part of the ‘right’ and in many countries of the 
world freedom of speech and expression is, in spite of formal safeguards, 
seriously restricted in practice. In the United States all types of speech “can 
claim no talismanic immunity from constitutional limitations. It must be 
measured by standards that satisfy the First Amendment.” (See New York 
Times Co v Sullivan 376 US 255 (1964)). The Supreme Court of India too 
has conceded that fundamental rights are subject to limitations in order to 
secure or promote the greater interests of the community. If I may quote a 
passage from AK Gopalan v State of Madras AIR 1950 SC 27 :

“There cannot be any such thing as absolute or uncontrolled liberty 
wholly free from restraint; for that would lead to anarchy and disorder. 
The possession and enjoyment of all rights … are subject to such 
reasonable conditions as may be deemed to be, to the governing authority 
of the country, essential to the safety, health, peace and general order 
and moral of the community …. What the Constitution attempts to do in 
declaring the rights of the people is to strike a balance between individual 
liberty and social control.”

9. In England too, there is no unrestricted freedom of expression. Dicey's 
summary of the situation still holds good:

“Freedom of discussion in England is little else than the right to write or 
say anything which a jury of 12 shopkeepers think it expedient should 



328   Freedom of Expression: Experience of AACC Members

be said or written. Such ‘liberty’ may vary at different times from 
unrestricted licence to severe restraint … the amount of latitude conceded 
to the expression of opinion has in fact varied greatly according to the 
condition of popular sentiment.” which were quoted in the Privy Council 
case of Freightlines, etc Ltd v State of New South Wales [1967] 2 All ER 
436 :
“But the word ‘free’ does not mean extra legem any more than freedom 
means anarchy. We boast of being an absolutely free people, but that does 
not mean that we are not subject to law.”

10. My purpose in citing these cases is to illustrate the trend to which freedom 
of expression in the constitutional states tends to be viewed in strictly 
pragmatic terms. We must resist the tendency to regard right to freedom 
of speech as self-subsistent or absolute. The right to freedom of speech is 
simply the right which everyone has to say, write or publish what he pleases 
so long as he does not commit a breach of the law. If he says or publishes 
anything expressive of a seditious tendency he is guilty of sedition. The 
Government has a right to preserve public peace and order, and therefore, 
has a good right to prohibit the propagation of opinions which have a 
seditious tendency. Any government which acts against sedition has to meet 
the criticism that it is seeking to protect itself and to keep itself in power. 
Whether such criticism is justified or not, is, in our system of Government, 
a matter upon which, in my opinion, Parliament and the people, and not the 
courts, should pass judgment. Therefore, a meaningful understanding of 
the right to freedom of speech under the Constitution must be based on the 
realities of our contemporary society in Malaysia by striking a balance of 
the individual interest against the general security or the general morals, or 
the existing political and cultural institutions. Our sedition law would not 
necessarily be apt for other people but we ought always to remember that it 
is a law which suits our temperament.

11. A line must therefore be drawn between the right to freedom of speech and 
sedition. In this country the court draws the line. The question arises: where 
is the line to be drawn; when does free political criticism end and sedition 
begin? In my view, the right to free speech ceases at the point where it 
comes within the mischief of section 3 of the Sedition Act. The dividing 
line between lawful criticism of Government and sedition is this – if upon 
reading the impugned speech as a whole the court finds that it was intended 
to be a criticism of Government policy or administration with a view to 
obtain its change or reform, the speech is safe. But if the court concludes 
that the speech used naturally, clearly and indubitably, has the tendency of 
stirring up hatred, contempt or disaffection against the Government, then 
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it is caught within the ban of paragraph (a) of section 3(1) of the Act. In 
other contexts, the word "disaffection" might have a different meaning, but 
in the context of the Sedition Act it means more than political criticism; it 
means the absence of affection, disloyalty, enmity and hostility. To 'excite 
disaffection' in relation to a Government refers to the implanting or arousing 
or stimulating in the minds of people a feeling of antagonism, enmity and 
disloyalty tending to make government insecure. If the natural consequences 
of the impugned speech is apt to produce conflict and discord amongst the 
people or to create race hatred, the speech transgresses paragraphs (d) and 
(e) of section 3(1). Again paragraph (f) of section 3(1) comes into play if 
the impugned speech has reference to question any of the four sensitive 
issues – citizenship, national language, special rights of the Malays and the 
sovereignty of the Rulers.

12. There can be no doubt that Dr. Ooi's speech was very carefully prepared. 
It was not made casually and without purpose. The real gravamen of the 
charge which Dr. Ooi brings against the Government is that Government 
is siding the Malays. Dr Ooi refers to six instances in which it is said that 
the Malays are in a privileged position. The speech seems to me to be a 
sustained attempt on the part of Dr. Ooi to hold the Government in hatred 
and contempt and to excite disaffection. I must point out that allegations of 
partiality (and we are not concerned with its falsity or truth) in favour of 
one ethnic group is of itself clear evidence on the part of Dr. Ooi to bring 
the Government into hatred or contempt, or excite feelings of disaffection 
against the Government. To accuse the Government of gross partiality 
in favour of one group against another is, in my opinion, calculated to 
inspire feelings of enmity and disaffection amongst the people of this 
country. I further find that Dr. Ooi's scurrilous attacks on one ethnic group 
and disseminating false views played a significant part in creating racial 
tensions that on another occasion had resulted in race riots. Such speech is 
apt to promote feelings of ill-will and hostility among the different races in 
this country. The speech also touches on the special rights of the Malays. 
The baseness of its motives lies in the readiness of Dr. Ooi to touch on this 
sensitive issue. That, in my view, is caught within the mischief of paragraph 
(f) of section 3(1) of the Act.

13. In my view the speech taken as a whole after making all allowances for the 
enthusiasm of the speaker, goes very much beyond the limits of freedom of 
expression. It proceeds upon well-worn lines – partiality of Government in 
favour of the Malays. I am satisfied that the impugned speech is expressive 
of a seditious tendency.
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Case 5

Madhavan Nair v. Public Prosecutor [1975] 2 MLJ 264

Identification

a) Malaysia, b) High Court, c) 15 April 1975, d) Miscellaneous Criminal Application 
No 33 Of 1974, e) Constitutional Law

Additional information: This case concerned fundamental liberties, and considered the 
freedom of speech and expression (Article 10 of the Federal Constitution).

Headnotes

The applicants had been charged with contravention of a condition of a licence 
to convene a public meeting, that is, that no reference should be made to the 
results of the M.C.E. examination and the status of Bahasa Malaysia as the 
national language of the Federation. Counsel for the applicants had argued that 
the condition imposed was ultra vires Article 10 of the Federal Constitution. The 
learned magistrate decided to refer the matter to the High Court.it was held that (1)
if the condition imposed had contravened Article 10 of the Federal Constitution, 
it was clear that no such condition could be imposed; (2)in this case, however, 
the condition was not in contravention of Article 10 of the Federal Constitution 
and therefore the police had powers under section 27 of the Police Act, 1967, to 
impose the condition.

Summary

The following is the judgement from the learned Judge Chang Min Tat J:

1. This is a reference by the learned magistrate at Petaling Jaya to the High 
Court under section 30(2) of the Courts of Judicature Act No. 7 of 1964 to 
determine the following question:–

“Whether the officer-in-charge of Police District may by virtue of the 
powers conferred upon him by section 27 of the Police Act 41/67 to issue 
licences for public performances, impose a condition on the said licence 
which contravenes Article 10 of the Federal Constitution of Malaysia.”

2. Any condition limiting the exercise of the fundamental right to freedom of 
speech not falling within the four corners of Article 10 Clauses (2), (3) and 
(4) of the Federal Constitution cannot be valid. Briefly, in his submission, 
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learned counsel for the applicants submitted that the particular condition, 
which is condition 14 of the permit, was beyond the powers of the officer 
in charge of a police district under section 27 of the Police Act to impose. 
This permit was applied for and issued to the first accused to allow him to 
convene a political rally. At this rally speeches were expected to be delivered 
and it was in respect of these speeches that this particular condition was laid 
down.  the condition reads:–

“The substance of the speech should not touch on matters relating to the 
M.C.E.	results	and	the	status	of	Bahasa	Malaysia	as	the	official	language	as	
laid down in the Federal Constitution.”

3. The right to freedom of speech and expression, as well as the right to 
assemble peaceably but without arms and to form associations, guaranteed 
in Article 10 of the Federal Constitution is however subject to clauses (2), (3) 
and (4) of the same Article. In clause (2)(a), in connection with the freedom 
of speech there is reservation to Parliament within the Constitution to 
impose such restrictions “as it deems necessary or expedient in the interest 
of the security of the Federation … public order or morality” and “further 
restrictions designed … to provide against … incitement to any offence.”

4. The background of the law relating to the matter before me is as follows: 
In Emergency (Essential Powers) Ordinance, No. 45 of 1970, an Ordinance 
promulgated by the Yang di-Pertuan Agong under Article 150(2) of the 
Federal Constitution, the Sedition Act 1948, inter alia, was amended. It 
henceforth became a seditious tendency–

“(f) to question any matter, right, status, position, privilege, sovereignty or 
prerogative established or protected by the provisions of Part III of the Federal 
Constitution or Article 152, 153 or 181 of the Federal Constitution.”

5. To make for better clarification, the same Emergency Ordinance 
amended sub-section (2) of section 3 of the Sedition Act. It now reads:

“(2) Notwithstanding anything in sub-section (c), an act, speech, words, 
publication or other thing shall not be deemed to be seditious by reason 
only that it has a tendency …
(a) …
(b) to point out errors or defects in any Government or Constitution as 
by law established (except in respect of any matter, right, status, position, 
privilege, sovereignty or prerogative referred to in paragraph (f) of 
sub-section (1) otherwise than in relation to the implementation of any 
provision relating thereto …
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(c) except in respect of any matter, right, status, position, privilege, 
sovereignty or prerogative referred to in paragraph (f) of sub-section (1) –

(i) persuade the subjects of any Ruler or the inhabitants of any 
territory governed by any Government to attempt to procure by lawful 
means the alteration of any matter in the territory of such Government 
or by law established; or
(ii) to point out, with a view to their removal, any matter producing or 
having a tendency to produce feelings of ill-will and enmity between 
different	races	or	classes	of	the	population	of	the	Federation,
if the act, speech, words, publication or other thing has not otherwise 
in fact a seditious tendency.”

6. Subsequently on the restoration of Parliamentary rule, by Constitutional 
(Amendment) Act 1971, with effect from March 10, 1971, a new clause, 
Clause (4) was added to Article 10 of the Constitution. It reproduced the 
definition of a seditious tendency in section 3(1)(f) of the Sedition Act in 
these words:

“Clause (4): In imposing restrictions in the interest of the security of 
the Federation or any part thereof or public order under Clause 2(a), 
Parliament may pass law prohibiting the questioning of any matter, report, 
status, position, privilege, sovereignty or prerogative established or 
protected by the provisions of Part III, Article 152, 153 or 181, otherwise 
than in relation to the implementation thereof as may be specified in such 
law.”
The operative words will be seen to be “the questioning of any matter …”

7. Of the three Articles mentioned, Article 152 is the only one relevant. It 
establishes the Malay Language, or Bahasa Malaysia, as the national 
language of the Federation. This is the law as it stands today. Even a cursory 
reading of the law must show that in respect of those issues enumerated 
in paragraph if) of section 3(1) of the Sedition Act, the same issues 
spelled out in Clause (4) of Article 10 – the so-called sensitive issues – 
questioning of them even for the purpose of pointing out errors or defects 
in the Constitution which would by section 3(2)(b) save all other seditious 
tendencies would not save this particular one. By section 3(2)(c), even 
though the purport is to persuade the subjects to change the law by peaceful 
or lawful means or to obtain the change by pointing out the undesirability 
of such sensitive issues, it is still a seditious tendency to speak on these 
subjects as topics of questioning.
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8. In the background of this law, the officer-in-charge of the particular police-
district in exercise of his powers under section 27 of the Police Act made it 
a condition of the permit to hold the rally that there should be no comments 
on the M.C.E. results With respect, I take the view that the attack on this 
condition can only succeed if the condition itself is seen as an infringement 
on the freedom of speech within the limits set on this fundamental right in 
clauses (2), (3) and (4) of Article 10.

9. As to this, there can be and there was no claim that Parliament was not 
empowered by the Federal Constitution to make such an amendment to 
the Sedition Act or that the Sedition Act was not lawfully amended by a 
sufficient and valid legislative act. Clause 2(a) speaks of restrictions deemed 
“necessary or expedient in the interest of the security of the Federation” 
and restrictions “designed … to provide against incitement to any offence.” 
Where such entirely subjective words have been used, it is not within the 
competency of the courts to question the necessity or expediency of the 
legislative provision.

10. The conclusion seems to me therefore to be that the definition of “seditious 
tendency” in section 3(1)(f) of the Sedition Act is not ultra vires the 
Constitution or beyond the powers of Parliament to enact and that touching 
on the M.C.E. results is a validly imposed restriction on the freedom of 
speech.

11. The final question is whether section 27 of the Police Act empowers the 
O.C.P.D. to impose this ban, because it does not expressly refer to it. 
Whether or not it might have been better to have some expression defining 
his powers in relation to these sensitive issues, he as the proper licensing 
authority is not without guidance. As the officer-in-charge of a police district 
and the appointed licensing officer, it becomes his duty in issuing such 
licences to preserve, at the same time, public order in and the security of the 
district in particular and the country at large, and clearly this he can best do 
by prevention rather than by detection. In my view, the O.C.P.D. has powers 
under section 27 to impose condition 14.
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Annex 4: Case statistics

THE FEDERAL COURT OF MALAYSIA CASE STATISTICS 
[JAN 1994 – DEC 2019]

ORIGINAL JURISDICTION98

YEAR REGISTRATION
DISPOSAL

CONSTITUTIONAL UNCONSTITUTIONAL DISMISS WITHDRAWN PENDING

PRE 2013 24 13 - 3 8

2013 2 2 - - -

2014 1 1 - - -

2015 2 - - 2 -

2016 - - - - -

2017 1 - - 1 -

2018 5 - - 1 3 1

2019 3 - - 1 1 1

REFERRAL JURISDICTION (CIVIL & CRIMINAL)

YEAR REGISTRATION
DISPOSAL

CONSTITUTIONAL UNCONSTITUTIONAL DISMISS WITHDRAWN PENDING

PRE 2013 14 13 - - 1

2013 3 1 1 - 1

2014 5 5 - - -

2015 4 3 - - 1

2016 5 5 - - -

2017 9 7 - 1 1

2018 4 - - 3 1

2019 1 - - 1 -

각주�ORIGINAL JURISDICTION98

98  ���Original Jurisdiction refers to cases which are originally initiated at the Federal Court as such cases deal with 
constitutional matters.
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HABEAS CORPUS 

YEAR REGISTRATION
DISPOSAL

CONSTITUTIONAL UNCONSTITUTIONAL DISMISS WITHDRAWN PENDING

PRE 2013 609 186 46 - 377

2013 25 14 - - 11

2014 38 14 3 - 21

2015 30 9 1 - 20

2016 83 30 6 - 47

2017 102 32 12 - 58

2018 105 49 26 - 27 3

2019 113 15 16 - 36 46

STATISTICS FOR THE YEAR 2019
THE FEDERAL COURT OF MALAYSIA 

CONSTITUTIONAL CASES

YEAR 2019

CATEGORY REGISTRATION
DISPOSAL

CONSTITUTIONAL UNCONSTITUTIONAL DISMISS WITHDRAWN PENDING

ORIGINAL
JURISDICTION 3 - - 1 1 1

REFERRAL
JURISDICTION 

(CIVIL & 
CRIMINAL)

1 - - 1 - -

HABEAS 
CORPUS 113 15 16 - 36 46
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9. Maldives

Supreme Court
Overview
In the Maldives, the right to freedom of opinion and expression is enshrined in 
Article 27 of the Constitution. It provides everyone with the right to freedom 
of thought and the freedom to communicate opinions and expression. Other 
constitutional provisions directly relevant to the freedom of expression are 
provisions on the freedom of the media (Article 28), freedom of acquiring and 
imparting knowledge (Article 29), freedom to form political parties, associations 
and societies (Article 30), and freedom of assembly. Examples of particularly 
relevant legislation to the freedom of expression include the Right to Freedom of 
Information Act and the Freedom of Peaceful Assembly Act. The Maldives is a 
state party to the International Covenant on Civil and Political Rights (ICCPR). 
In terms of restrictions, Article 27 itself specifically stipulates that the manner 
in which freedom of expression is exercised must not be contrary to any tenet 
of Islam. Article 16 of the Constitution presents a general provision on rights 
restrictions. The provision mandates that a constitutional right or freedom can 
only be restricted by an Act of Parliament, and that such restrictions must be 
reasonable, as well as justifiable in a free and democratic society. Article 16 also 
enumerates certain criteria that are to be taken into account when reviewing the 
constitutionality of rights restrictions. Key cases of judicial review relevant to 
the freedom of expression include a Supreme Court judgment elaborating on the 
scope of the freedom of expression (see case number 2012/SC-C/24), and a High 
Court judgment adjudicating on the right to peaceful assembly (see Moosa Anwar, 
laamige/ S.Hithadhoo). In terms of internet regulation, the current process of 
blocking websites lacks transparency and safeguards. However, the government is 
working with stakeholders on a legal framework to address these issues.

Outline
Background
I. Defining freedom of expression
II. Legitimate restrictions
Conclusion

Annex: 
 1.   List of cited legal provisions
 2.   List of cited cases
	 3.			Summaries	of	significant	cases
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Background

Freedom of expression is one of the many rights the people of the Maldives have 
firmly fought for since the early 2000s, before it became a constitutional right as it 
is today. The movement started with online websites like Dhivehi Observer which 
revealed to the public numerous secrets that were prohibited to be published in the 
registered media. However, the movement gained more impetus in the year 2003 
following the death of a prisoner, allegedly as a result of torture. In September 
2003 riots and violence escalated in the capital city Malé. Following the unrest and 
demands from people of the Maldives and international pressure, former President 
Maumoon Abdul Gayoom pledged to progress toward more democratization 
with the development of a new constitution and better rights and freedom for the 
people.99 

In June 2004 the former President Maumoon Abdul Gayoom announced plans 
to make significant changes to the Constitution, including the right to establish 
political parties, greater separation of powers, limiting the tenure of the presidency 
to two terms of five years and protection of human rights.100 

In August 2004, the government declared a state of emergency following 
demonstrations and violence. Many political activists were arrested in the event. 
The state of emergency was lifted in October 2004 and in January 2005 general 
elections were held. In June 2005 the Parliament passed legislation allowing 
political parties to register and contest elections for the first time in the history of 
the Maldives.101 

In March 2006, the Government published a “Roadmap for the Reform Agenda” 
which provided detailed plans on actions the government will take to enhance 
democratic values. The reforms were divided into eight broad categories including 
(a) strengthening the system of governance; (b) promoting and strengthening the 
protection of human rights; (c) enhancing the independence of the judiciary; (d) 
developing the multiparty political system; (e) strengthening the civil service; (f) 
modernizing the electoral system; (g) enhancing the role of the media; and (h) 
strengthening key institutions and civil society.102 

The government and lawmakers set November of 2007 as the deadline to complete 
the reforming Constitution. However, the deadline was not met and the political 

99  ���https://www.ohchr.org/Documents/Issues/Opinion/A.HRC.11.4.Add.3.pdf
100     ibid
101     ibid
102     ibid
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unrest continued. Soon afterwards the Minister of Justice, Attorney General and 
Foreign Minister resigned from office, citing that the government was obstructing 
reform work. The current Constitution was adopted on August 7, 2008, paving the 
way for the first multiparty elections in the country. Most notably, the Constitution 
entrenched fundamental rights and freedoms – including the freedom of expression.

I. Defining freedom of expression

This section will analyze the scope and character of freedom of expression 
contained in the Constitution and Acts of Parliament, the obligation on duty 
bearers, and the role of right holders to ensure the rights are enjoyed by the people 
as contained in the related provisions.

A. Scope and character

In the Maldives the right to freedom of opinion and expression is enshrined in 
Article 27 of the Constitution. It provides everyone the right to freedom of thought 
and the freedom to communicate opinions and expression in a manner that is not 
contrary to any tenet of Islam. With the right to freedom of opinion and expression, 
the Constitution also provides other rights including freedom of the media (Article 
28); freedom of acquiring and imparting knowledge (Article 29); freedom to form 
political parties, associations and societies (Article 30); and freedom of assembly 
(Article 32). These rights are a group of rights that are interrelated, which together 
broadens and strengthens the scope of freedom of opinion and expression made 
available to persons.

For instance, as per Article 28, everyone has the right to freedom of the press, and 
other means of communication, including the right to espouse, disseminate and 
publish news information, views and ideas.

Similarly, Article 29 provides right holders freedom to acquire and impart 
knowledge, information and learning. Surely, before people can form an opinion 
to express, they need to gather correct information and acquire knowledge thus 
interlinking this right together with freedom of expression. Parliament enacted 
Right to Information Act (Act number: 1/2014), providing the right to access 
information produced, held or maintained by a state institution and is granted to 
any member of the general public, to enhance transparency and accountability of 
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the institutions. Thereby ensuring the information held in the government institutes 
are easily accessible to the public.  

Article 30 states that every citizen has the right to establish and to participate 
in the activities of political parties and everyone has the freedom to form 
associations and societies, including (1) the right to establish and participate in 
any association or society for economic, social, cultural or educational purpose (2) 
the right to form trade unions, to participate or not participate in their activities. 
Article 32 provides everyone the right to freedom of peaceful assembly without 
prior permission of the State. Freedom of expression is frequently a necessary 
component of the rights to freedom of assembly and association when people join 
together for an expressive purpose. All these rights are together protected and 
guaranteed in the Constitution for right holders to enjoy the right to freedom of 
opinion and expression openly with no significant restriction. Hence, this group 
of rights together forms the scope of right to freedom of opinion and expression 
under the Constitution. 

When interpreting and applying the fundamental rights and freedoms, the courts 
and tribunals are obliged under Article 68 of the Constitution, to promote the 
values that underline an open and democratic society based on human dignity, 
equality and freedom and to consider international treaties the Maldives has 
ratified. One of the instruments that contribute to the definition of freedom of 
expression is the International Covenant on Civil and Political Rights (ICCPR) 
which the Maldives is party. Article 19 of the ICCPR states freedom of expression 
includes freedom to seek, receive and impart information and ideas of all kinds, 
regardless of frontiers, either orally, in writing or in print, in the form of art, 
or through any other media of his choice. Together with the provisions of the 
treaties, General Comments issued by treaty bodies and jurisprudence relating to 
the provision contributes to the definition as well. Further, the Constitution as per 
Article 69 prohibits interpreting or translating a provision of the Constitution in a 
manner that would grant to the State or any group or person the right to engage in 
any activity or perform an act aimed at the destruction of the rights and freedoms 
set out in the Constitution. 

B. Rights holders

As per the Constitution certain rights are limited to citizens of the Maldives 
while other rights are provided for all persons. Thus the question is who enjoys 
the freedom of expression in the Maldives? Freedom of expression, freedom of 
the media, freedom of acquiring and imparting knowledge and freedom to form 
associations and societies are rights enjoyed by everyone including citizens, 
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non-citizens and legal persons alike. However, to establish and participate in the 
activities of political parties is a right provided only to citizens. 

Article 17 and 20 of the Constitution further clarifies that fundamental rights 
are protected equally without any discrimination. As per Article 17, everyone is 
entitled to the fundamental rights and freedoms guaranteed in the Constitution 
without any kind of discrimination including, race, national origin, colour, sex, 
age, mental or physical disability, political or other opinion, property, birth or 
other status, or native island and as per Article 20 every individual is equal before 
and under the law, and has the right to the equal protection and equal benefit of the 
law. 

An additional safeguard designed into the Constitution (Article 16) requires 
that any fundamental right and freedom included in the Constitution – including 
freedom of expression – may only be limited or otherwise curtailed by an Act of 
Parliament. However, such limitations should be reasonable and to an extent that 
is demonstrably justifiable in a free and democratic society. 

C. Obligations

The Constitution obligates the State authorities to adopt reasonable and suitable 
measures to protect the rights of the people. Article 18 states, it is the duty of 
the state to follow the provisions of the Constitution, and to protect and promote 
the fundamental rights and freedoms provided under the Constitution. Article 
69 states, no provision of the Constitution shall be interpreted or translated in a 
manner that would grant to the State or any group or person the right to engage in 
any activity or perform any act aimed at the destruction of the rights and freedoms 
set out in the Constitution.    

Similarly, Article 68 states, when interpreting and applying the rights and 
freedoms contained within the chapter, a court or tribunal shall promote the values 
that underlie an open and democratic society based on human dignity, equality and 
freedom, and shall consider international treaties to which the Maldives is a party. 

Furthermore, under s.48 of Freedom of Peaceful Assembly Act (Act number 
2013/1), state authorities have a duty to protect an assembly from others. As per s.48 
(a) the police shall be responsible for taking all necessary steps in order to protect 
the participants of any assembly, unless that assembly is held in contravention 
of the Act and s.48 (b) states that it is the responsibility of the police to ensure 
that any party attempting to carry out an act of assault or attempting to prevent 
or disrupt an on-going assembly should be isolated and relevant steps are taken 
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against them and to make arrangements so that the assembly can continue without 
any disruption. Also, s.48 (c) states that where the participants of an assembly are 
expressing their thoughts in accordance with the Act, the police shall not prevent 
or do anything that may prevent the expression of the sentiments of that assembly. 

While the aforementioned provisions put positive obligations on the State 
authorities there are some negative obligations that require State authorities to 
refrain from acting so that right holders can enjoy their rights. For example, under 
s.43 of Freedom of Peaceful Assembly Act (Act number 2013/1) police should 
not make the following orders unless specified otherwise in the Act. (a). That an 
assembly take place at a specific time and specific place. (b) To make changes to 
a planned route for an assembly unless it is for the protection of the individuals in 
it. (c) To be a part of an assembly. (d) To limit the rights of individuals engaging 
in acts which are legal. (e) To obstruct media. (f) To perform an act that shows 
support or disrespect to an assembly. (g) To encourage or participate in acts which 
may cause unrest within an assembly or between separate assemblies. (h) To 
participate in dispersing an assembly without a uniform that identifies that person 
as a member of the police or whilst concealing their face if not in riot gear.  

II. Legitimate restrictions

This section is a discussion of laws that limit freedom of expression, exploring 
the debates of parliament, to understand the rationale behind the inclusion of the 
limitations. 

A. Model of restrictions

Constitution safeguards the rights and freedoms guaranteed in it. Article 16 states 
a right or freedom guaranteed in the Constitution can only be limited by an Act of 
Parliament and when enacting a law that limits a right or a freedom, the Parliament 
has a duty to ensure the limitation would be justifiable in a free and democratic 
society. Thus far Freedom of Peaceful Assembly Act (Act number 2013/1) is the 
only Act which has significant restrictions on freedom of expression.  

Freedom of expression and freedom of assembly are closely related as freedom 
of expression is frequently a necessary component of the rights to freedom of 
assembly. Any restriction to freedom of assembly would restrict freedom of 
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expression to the same extent. In other words, restricting freedom of assembly 
means restricting freedom of expression. 

The most controversial limitation to freedom of assembly under the Freedom of 
Peaceful Assembly Act is the requirement of police permission before a gathering 
can be held. Though this requirement was imposed by an amendment to the 
primary Act people question whether the restriction imposed is in alignment with 
s.17 (d) of the Act.103 In August 2016 the former President ratified the amendment 
stipulating that street protests, marches, parades, and other such gatherings can 
only be held with written permission from the police, or in areas designated by the 
Ministry of Home Affairs. People who oppose this limitation are of the view that 
this provision is a clear breach of Article 32 which states everyone has the right 
to freedom of assembly without prior permission of the state. They further argued 
that the amendment means a demonstration cannot be held against the government 
as the government now has the power to permit or not to permit a gathering.   

When the current government came to power, the government pledged to repeal 
any provision that limit the freedom of assembly or freedom of expression. 
However, the government is yet to fulfill the promise. Recently, the Ministry 
of Home Affairs and Maldives Police Service have highlighted in Parliament 
committees providing freedom of assembly without any limitation might challenge 
the authorities to maintain public order and safety. 

Other limitations under the Act are, the places and time a gathering can be held. 
The Act, under s.24, prohibits gathering around the headquarters of Maldives 
National Defence Force, Maldives Police Service Headquarters, President’s official 
residence, Vice President’s official residence, Maldives Monetary Authorities’ 
head office, tourist resorts, ports and airports of the Maldives, police stations, 
courts, mosques, President Office, People’s Majlis, hospitals and diplomatic 
missions. Where an assembly is held against a specific person rallying or sitting 
within the vicinity of that person’s home, flat or any such place using loudspeakers 
or any other similar equipment which may create loud noise is also prohibited.  

The Act has vested Maldives Police Service with powers to regulate the time a 
gathering can be held in special circumstance. For example, as per s.25 (b),104 if 
the police believe that a particular assembly, at a particular place at a particular 
time, cannot be conducted as permitted in the Act, the Police may inform the 
organizers of the assembly of an alternative time to hold the gathering in a manner 
that would not affect its form and purpose.

103  ibid
104  ibid
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The limitation of freedom of expression was challenged at the Supreme Court 
in the constitutional matter submitted to the Supreme Court by the Attorney 
General.105 The Attorney General argued that freedom of expression does not 
include defaming people, advocating the commission of crimes against certain 
targets, or gathering near people’s private residence – especially during late hours 
to impact people’s right to private life protected under Article 24 and obstructing 
rights of children and the elderly protected under Article 35. The State sought 
to exclude the aforementioned acts from the scope of freedom of expression 
guaranteed under Article 27, freedom to conduct political activities under Article 
30 and freedom to conduct peaceful gatherings under Article 32. The State also 
pursued that those acts violate right to life under Article 21, right to private and 
family life under Article 24, right to protect reputation and name as per Article 
33 and special protection to children, young persons, elderly and disadvantaged 
persons under Article 35.   

In deciding the matter, the Supreme Court stated that, right to establish and 
participate political parties and freedom of assembly and other fundamental rights 
should be in line with Article 67, which stipulated that the exercise and enjoyment 
of fundamental rights and freedoms is inseparable from the performance of 
responsibilities and duties and it is a duty of every citizen among other things (a) 
to respect and protect the rights and freedom of others; (b) to foster tolerance, 
mutual respect and friendship among all people and groups; (c) to contribute the 
well-being and advancement of the community; (d) to promote the sovereignty, 
unity, security, integrity, and dignity of the Maldives; (e) to respect the constitution 
and rule of law; (f) to promote democratic values and practices in a manner that 
is not inconsistent with any tenet of Islam; (g) to preserve and protect the state 
religion of Islam, culture, language and heritage of the country. The court further 
considered relevant provisions stated in The Universal Declaration of Human 
Rights and ICCPR. With reference to these legal provisions the Supreme Court 
held that gatherings defaming people, advocating the commission of crimes 
against certain targets, or gatherings near people’s private residence – especially 
during late hours to impact people’s right to private life protected under Article 
24 and obstructing rights of children and the elderly protected under Article 35 
are a direct violation of constitutional rights and the acts do not reflect freedom of 
expression or freedom of assembly.

B. Content of restrictions

Prior to the enactment of Freedom of Peaceful Assembly Act, a regulation existed 
under General Regulation Act (Act number 6/2008) which specified briefly rules 

105  Case number 2012/SC-C/24
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the organizers or participants need to follow at a peaceful assembly. The said 
regulation was challenged in Moosa Anwar, laamige/ S.Hithadhoo v. Attorney 
General (State)106 at High Court. Moosa Anwar argued that a regulation cannot 
specify limitations that hinder a fundamental right guaranteed in the Constitution 
and the regulation is unconstitutional as it requires prior notice to police before 
a gathering can be held and it prohibits to gather around Jumhoory maidhaan (a 
place at the heart of the capital city Malé). High Court stated in its verdict, the 
regulation is part of the Act when the Parliament enacted General Regulation 
Act. Thus, the regulation held the same authority as that of an Act of Parliament. 
The Court also highlighted the Parliament has the authority as per Article 16 to 
enact a law that can limit a fundamental right if it can be justified in a democratic 
society. The Court further noted that in countries like the United States of America 
they regulate places where a gathering can be held and not. The High Court 
stated Jumhoory maidhaan is located in an area surrounded by headquarters of 
Maldives National Defence Force and Maldives Police Service, government 
offices, local markets, a tourist attraction, making the area as an economic and 
a high security zone. Thus the Court recognized prohibiting to gather around 
Jumhoory maidhaan is justifiable and stated that some limitations are allowed 
under international law in order to protect public safety and maintain public order. 
However, when Parliament enacted Freedom of Peaceful Assembly Act it nullified 
the aforementioned regulation. 

The Parliament enacted Freedom of Peaceful Assembly Act for an important 
reason. It is clear from the debates held at Parliament regarding the bill. The bill 
was proposed at a time Maldives was politically unstable. The bill was proposed 
not long after former president Mohamed Nasheed stepped down from the post 
amid unrest. Due to the violent protests and alleged police brutality Members of 
the Parliament saw the urgency to regulate gatherings and assemblies held in the 
Maldives. Members highlighted in the debate though the Constitution has provided 
freedom of expression and freedom of assembly in its widest form, if the freedom 
is used at the expense of other fundamental rights of the people, limitations are 
necessary.

Members noted that freedom of assembly as per the Constitution means peaceful 
assembly unlike gatherings that violates rights of people who does not participate 
or demonstrations which promote hate speech, violence or damage people’s and 
government property. Members noted that at that time most of the gatherings were 
held not with peace in mind but harass people, to cause unrest, violence and chaos. 
Parliament members further noted that police are using excessive force to disperse 
gatherings and that police have to take responsibility in the event excessive force is 

106  Case number 2011/HC-DM/04
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used and if people are injured in a gathering. Thus the members argued that these 
are issues that need to be addressed with an Act of Parliament which promotes a 
proper mechanism that would protect the public safety, maintain public order and 
enhance social justice.    

The bill was drafted in accordance with the Venice Commission’s guidelines on 
Freedom of Peaceful Assembly. Most of the members welcomed the bill with 
positive comments. The limitations stated in the bill are already areas regulated in 
other democratic countries. Members noted that many countries prohibit gathering 
in certain areas to maintain public security and safety.

The bill requires authorities to act reasonably, proportionally and equally, laying 
out a proper procedure for authorities to follow. Thus, the bill was recognized as 
providing a robust democratic framework which would help to create the stability 
necessary for society to develop in a peaceful and relatively prosperous manner.

Though the above mentioned are some provisions that limit freedom of expression 
via restricted freedom of assembly there are no other significant limitation on any 
other aspects of freedom of expression. For example, in some democratic countries 
limitation is imposed on freedom of press through pre-publication censorship. 
In the Maldives law does not require pre-publication censorship and most of the 
time censorship of the media is exercised by the media itself. However, there 
have been instances when the Maldives Broadcasting Commission (MBC) has 
intervened and taken action – ranging from fines to issuance of warnings – in 
respect of derogatory content used by broadcast media. Some of the actions taken 
by MBC are a warning issued on 26 November 2015, to all broadcast media to 
not broadcast false information that would cause disruption in the country, and a 
warning issued on 4 November 2015 to all media not to broadcast contents that 
would jeopardize the national security of the country. MBC fined Media Net for 
rebroadcasting “stealing paradise” a documentary by Aljazeera. A fine of MRF 
500,000 was imposed on Media Net under the Defamation Act, which was in force 
at that time.  

C. Impact of the internet

In the Maldives, there is also no central blocking of the internet, although a few 
isolated incidents of this have occurred. In March 2009, the blocking of a number 
of websites was widely reported. The blocked sites included a mix of religious 
sites aiming at promoting religions other than Islam, blogs openly discussing 
matters of secularizations, a fake site claiming to be the website of a Maldivian 
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school, and one pornographic site. The process of blocking sites are not transparent 
and lack safeguards. However, government is currently working with stakeholders 
on a legal framework to address the issues.   

Conclusion

In conclusion, this chapter reveals that the freedom of expression is provided 
in the Constitution in its widest form and the rights are enjoyed by citizens and 
non-citizens alike except very few rights like conducting and participating in 
political activities. Also it revealed that the State has obligations to ensure people 
can exercise and enjoy freedom of expression to the extent it was guaranteed 
and the State authorities are not allowed to interfere with a gathering which was 
conducted in accordance with the rules stated in the related provisions. Also, the 
chapter discloses some limitations to freedom of expression including requirement 
to get permission from police before a demonstration can be held in any area the 
Ministry of Home Affairs has not allowed. 

Annex 1: List of cited legal provisions

Constitution of the Republic of Maldives 2008:  Art 16, Art 17, Art 18, Art 21, Art 
24, Art 27, Art 28, Art 29, Art 30, Art 32, Art 33, Art 35, Art 67, Art 68, Art 69, Art 
254. 

Act number 2014/1- Right to Information Act. 

Act number 2013/1- Freedom of Assembly Act: s.24, s.25, s.36, s.37, s.38, s.39, s.40, 
s.41, s.44, s.47.

International Covenant on civil and Political Rights (ICCPR): Art 19.
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Annex 2: List of cited cases

A constitutional matter submitted by Attorney General (State), case number: 2012/
SC-C/24, Supreme Court. 

Moosa Anwar, laamige/ S.Hithadhoo v. Attorney General (State), case number:
2011/HC-DM/04, High Court.

Annex 3: Summaries of significant cases

Case 1
Case heard at: Supreme Court of Maldives
Case number: 2012/SC-C/24
Applicant: Attorney General (State)
Respondent: None
Type: Constitutional matter
Date of submission: 02 September 2012
Concluded date: 04 December 2012

Judgement delivered by: Chief Justice Ahmed Faiz Hussain, Justice Abdulla 
Saeed, Justice Abdulla Areef, Justice Ali Hameed Mohamed, Justice Adam 
Mohamed Abdulla, Justice Dr.Ahmed Abdulla Didi and Justice Ahmed Muthasim 
Adnan

This is a constitutional matter submitted to the Supreme Court by the Attorney 
General. Submitting the claim Attorney General said that freedom of expression 
does not include defaming people, advocating the commission of crimes against 
certain targets, or gathering near people’s private residence – especially during 
late hours to impact people’s right to private life protected under Article 24 and 
obstructing rights of children and the elderly protected under Article 35. The 
State sought to exclude the aforementioned acts from the scope of freedom of 
expression guaranteed under Article 27, freedom to conduct political activities 
under Article 30 and freedom to conduct peaceful gatherings under Article 32. 
The State also pursued that those acts violates right to life under Article 21, right 
to private and family life under Article 24, right to protect reputation and name 
as per Article 33 and special protection to children, young persons, elderly and 
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disadvantaged persons under Article 35.   

In deciding the matter, the Supreme Court stated that, right to establish and 
participate in political parties and freedom of assembly and other fundamental 
rights should be in line with Article 67, which stipulated that the exercise 
and enjoyment of fundamental rights and freedoms is inseparable from the 
performance of responsibilities and duties and it is a duty of every citizen among 
other things (a) to respect and protect the rights and freedom of others; (b) to 
foster tolerance, mutual respect and friendship among all people and groups; (c) to 
contribute the well-being and advancement of the community; (d) to promote the 
sovereignty, unity, security, integrity, and dignity of the Maldives; (e) to respect the 
constitution and rule of law; (f) to promote democratic values and practices in a 
manner that is not inconsistent with any tenet of Islam; (g) to preserve and protect 
the state religion of Islam, culture, language and heritage of the country. The court 
further considered relevant provisions stated in ‘The Universal Declaration of 
Human Rights’ and ICCPR. The Court made reference to Article 3, Article 12, 
Article 16 (3) and 29 (2) of the UDHR and Article 6, Article 9, Article 12 (1), 
Article 17, Article 19 (2), Article 21 and Article 23 of ICCPR. With reference to 
these legal provisions the Supreme Court held that gatherings defaming people, 
advocating the commission of crimes against certain targets, or gatherings near 
people’s private residence – especially during late hours to impact people’s right 
to private life protected under Article 24 and obstructing rights of children and the 
elderly protected under Article 35 are a direct violation of constitutional rights and 
the acts do not reflect freedom of expression or freedom of assembly.  

Case 2
Case heard at: High Court of Maldives
Case number: 2011/HC-DM/04
Applicant: Moosa Anwar, laamige/ S.Hithadhoo
Respondent: State 
Type: Constitutional matter
Date of submission: 31 May 2011
Concluded date: 25 April 2012

Judgement delivered by: Justice Azmiralda Zahir, Justice Yusuf Hussain, Justice 
Shuaib Hussain Zakariyya, Justice Abbas Shareef, Justice Ali Sameer

Moosa Anwar argued that a regulation cannot specify limitations that hinder a 
fundamental right guaranteed in the Constitution and the regulation is unconstitutional 
as it requires prior notice to police before a gathering can be held and it prohibits to 
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gather around Jumhoory maidhaan (a place at the heart of the capital city Malé). 

The High Court stated in its verdict, the regulation is part of the Act when the 
Parliament enacted General Regulation Act. Thus, the regulation held the same 
authority as that of an Act of Parliament. The Court also highlighted the Parliament 
has the authority as per Article 16 to enact a law that can limit a fundamental 
right if it can be justified in a democratic society. The Court also made reference 
to the Organization for Security and Co-operation in Europe’s (OSCE) guideline 
on freedom of assembly. The guideline permits notification of the assembly 
but does not allow seeking State authorities’ permission prior to a gathering. 
Considering the guideline, the Court held that seeking permission for a gathering 
as per s.6 and s.7 of the Regulation is contrary to Article 32 of the Constitution 
as the requirement is not a practice accepted in other democratic societies and 
international law.

However, regarding the argument that prohibiting to gather around Jumhoory 
maidhaan is unconstitutional, the Court held noted that in countries like the United 
States of America they regulate places a gathering can be held and not. The High 
Court stated Jumhoory maidhaan is located in an area surrounded by headquarters 
of Maldives National Defence Force and Maldives Police Service, government 
offices, local markets, a tourist attraction, making the area as an economic and 
a high security zone. Thus the Court recognized prohibiting to gather around 
Jumhoory maidhaan is justifiable and stated that some limitations are allowed 
under international law in order to protect public safety and maintain public order.
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10. Mongolia

Constitutional Court

Overview
Freedom of expression is guaranteed under Section 16 of Article 16 of the 
Constitution, together with the freedom of thought, opinion, speech, press, and 
peaceful assembly. The opening wording of Article 16 speaks of “citizens” being 
guaranteed to exercise the rights and freedoms enshrined in Article 16. Mongolia is 
a state party to the International Covenant on Civil and Political Rights (ICCPR), 
including the first Optional Protocol to the ICCPR. In terms of restrictions, the 
constitutional provision on the freedom of expression mentions that the “rules for 
the conduct of demonstrations and public meetings shall be determined by the law.” 
General constitutional restrictions to fundamental rights are stipulated in relation to 
a state of emergency or war (see Section 2 of Article 19), or are mentioned within 
the context of duties of the citizens of Mongolia, such as having to respect “the 
dignity, reputation, the rights and legitimate interests of human beings” (Paragraph 2 
of Section 1 of Article 17). In terms of regulating media relations, examples of key 
legislation include the Law on Freedom of Media (1998), the Law on Public Radio 
and Television (2005), and the Law on Media Transparency and Right to Information 
(2011). In relation to the regulation of internet content, the Communication 
Regulatory Commission of Mongolia plays an important role. It was established as a 
result of the Government of Mongolia’s Resolution No. 1 “Web Integrated Feedback 
System” (2013). After receiving proof and concluding that a violation of relevant 
laws took place, the Commission will notify the website service provider, and the 
provider may be asked to take immediate action within 24 hours of notification. In 
some circumstances, access to the relevant website in Mongolia may be restricted 
immediately without notifying the website service provider.

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet
Annex: 
 1.   List of cited legal provisions
	 2.			Summaries	of	significant	cases
 3.   Case statistics
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I. Defining freedom of expression

A. Scope and character 

1. Constitutional provisions

The new democratic Constitution of Mongolia, adopted in 1992, guarantees 
freedom of expression and included the following provisions to ensure its 
implementation. Notably, in the “Preamble” section of our Constitution “... 
Aspire towards the supreme goal for building and developing a Humane, Civic 
And Democratic Society in our Motherland. …”. It can be seen that the most 
effective implementation of the social form is “civic democratic society”. Where 
the citizens involve themselves in the making of developing a society that protects 
their interests.
 
Sec. 16 of Art.16 of Chapter Two, “Human Rights and Freedoms” of the Constitution 
of Mongolia, states as follows: “Freedom of thought, opinion and expression, 
speech, press, and peaceful assembly. The rules of procedures for conduct of 
demonstrations and public meetings shall be determined by law.” This Section 
embodies freedom of expression and the inviolable freedom of belief that 
underlies it, as well as exercising of the freedom of speech, of the press, of 
peaceful demonstrations and public meetings.

Moreover, Sec. 2 of Art. 19 states “In case of a state of emergency or war, the 
human rights and freedoms as prescribed in the Constitution and by other laws 
may be subject to limitation exclusively by law. Such law shall not affect the 
right to life, the freedom of thought, conscience and religion, as well as the 
legal provisions concerning the right to not to be subjected to torture, inhuman, 
degrading or cruel treatment.”, and Sec. 3 of Art. 19 states that “In exercising his/
her rights and freedoms, a person shall not breach national security, the rights 
and freedoms of others, or violate public order”, where the law stipulates that the 
above-mentioned inviolable limits of freedom should be restricted only within 
the framework of the law on certain grounds (to prevent breaching of national 
security, other human rights and freedoms, and disturbing of social order).

Given the historical context in which the new 1992 Constitution was drafted, the 
goals and aspirations of the legislators at the time were to ensure that human rights 
and fundamental civil rights and freedoms were recognized and enshrined in 
accordance with internationally accepted principles and norms in the face of social 
change.In doing so, it is regarded that the main content and concept was taken 



352   Freedom of Expression: Experience of AACC Members

from the International Bill of Human Rights.107

Freedom of speech, of the press, and of peaceful demonstrations and public 
meetings are the primary means of expressing one’s beliefs and opinions. 
Therefore, belief and freedom of expression are an integral part of human rights.

Freedom of speech and of the press is an expression of individual and social 
freedom. However, when a citizen exercises his or her freedom of speech and of 
the press, he or she is subject to legal liability if he or she infringes on the rights 
and freedoms of others by slandering, insulting, or deliberately defaming others.

The right to peaceful demonstration and public meetings is enshrined in the 
Constitution. In the exercise of this right, in a democratic society, there may be no 
restrictions other than those established by law in the interests of national or social 
security, public order, protection of public health and morals, or the protection of 
the rights and freedoms of others. No one should be persecuted for participating in 
peaceful demonstrations and public meetings.

Additional information

Mongolia first adopted its Constitution in 1924, and the new Constitution was 
adopted in 1940, 1960, and 1992, respectively. These laws enacted the following 
provisions that contain elements of freedom of expression: 

№ CONSTITUTION ARTICLES, PROVISIONS, AND CONTENTS
1. The Constitution of 

1924
Sec 7, Art. 3 of the Constitution of the Mongol People’s 
Republic states that “The state must respect the right of the 
people to criticize any cases, and the state must register any 
press and publication.”

2. The Constitution of 
1940

Art. 85 of the Constitution of the Mongol People’s Republic 
states that “In conformity with the interests of the workers, 
and in order to develop and strengthen the state system of the 
Mongol People’s Republic, citizens of the Mongol People’s 
Republic are guaranteed by law: 1. Freedom of speech. 2. 
Freedom of the press. 3. Freedom of assembly and meetings. 4. 
Freedom of street processions and demonstrations.”

107�����The International Bill of Human Rights consists of the Universal Declaration of Human Rights, the International 
Covenant on Civil and Political Rights, and the International Covenant on Economic, Social and Cultural Rights.
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3. The Constitution of 
1960

Art. 87 of the Constitution of the Mongolian People’s 
Republic states that “In accordance with the interests of 
the working people and with a view to developing and 
strengthening the state system of the MPR, citizens of the 
MPR shall be guaranteed by law: 1. Freedom of speech; 2. 
Freedom of press; 3. Freedom of assembly and meeting; 4. 
Freedom of demonstrations and processions. These rights and 
freedoms shall be ensured by the granting the working people 
and their organizations the necessary material conditions for 
their effectuation.” 

4. The Constitution of 
1992

Sec.16 of Art.16: “Freedom of thought, opinion and expression, 
speech, press, and peaceful assembly. The rules of procedures 
for the conduct of demonstrations and public meetings shall be 
determined by law.”

The 1924 Constitution included the “the right to criticize and publish”, while the 
1940 and 1960 constitutions provided the “freedom of speech, of the press, public 
meetings and demonstration”. These are socialist-oriented constitutions, and 
although they guarantee this freedom, it is believed that freedom of expression has 
not been exercised in its true sense because all media outlets were state-controlled 
by the ruling Socialist Party.

The freedom of expression was made possible by the recognition of pluralism 
through the establishment of a democratic regime in Mongolia in 1990, followed 
by the adoption of a new democratic constitution by the People's Great Hural in 
1992.

2. Legal provisions in ordinary legislation

Freedom of expression is one of the expressions and forms of the inalienable right 
to freedom of belief, and this freedom is guaranteed and enforced by about 50 
laws in Mongolia that prohibit discrimination on the basis of opinion. The Annex 
to this study provides a sample of 27 laws and provisions that guarantee freedom 
of expression, as well as appropriate restrictions and penalties.

In particular, on July 7, 1994, the Parliament passed the Law on the Procedure 
for Demonstrations and Assemblies, which enshrined the form of freedom of 
expression in Sec. 1 of the Art. 3 by stating “A public meeting is an event organized 
by the Mongolian citizens to express their views, opinions and demands on issues 
related to politics, society, economy, human rights and freedoms”, and in Sec. 2 
by stating “Demonstrations are organized by citizens marching in the streets and 
squares of the city in an organized manner, expressing their views, opinions and 
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demands on the issues specified in Sec. 1 of this Article.” The 1997 Law on Non-
Governmental Organizations states that Mongolian citizens and legal entities other 
than governmental organizations have the right to establish non-governmental 
organizations individually or jointly in their own interests and views without 
obtaining permission from government organizations.

In addition, Art. 4, paragraphs 2 and 3 of the Law on Resolving Citizens’ Petitions 
and Complaints against Government Organizations and Officials stipulate that 
citizens may submit proposals and statements to government organizations and 
officials in addition to petitions and complaints. In this law, “proposal” means a 
citizen’s request to improve or renew the activities of state and local government 
organizations and officials; “Statement” is defined as a request made by citizens in 
connection with the implementation of human rights and freedoms set forth in the 
Constitution and other laws. 

In 1998, the Law on Freedom of Media was enshrined in the Constitution of 
Mongolia, which aims to guarantee freedom of expression, speech and the press. 
The law prohibits the enactment of laws restricting free media and the freedom 
of the media, and the state does not establish an organization to monitor the 
publication and dissemination of information in the media, as well as funding of 
such monitoring activities. The Law on Public Radio and Television, on the other 
hand, specifies that policies that respect political, religious, social, and economic 
pluralism and that express them equally should be followed in the production and 
distribution of public radio and television programs.

However, the Law on the Rights of the Child and the Law on the Rights of Persons 
with Disabilities provide for the protection of the rights of the child, taking into 
account the age and maturity of the child and respecting his or her views, and in 
the event that the parents live separately after the divorce, the child has the right 
to express his or her views on whom to live with. In addition, the law provides 
for the right of children with disabilities to express themselves, to express their 
views freely, and to seek and receive information, either by themselves or through 
others, in order to enable them to express their views in the making of any policies 
or decisions relating to children with disabilities. The Law on Youth Development 
defines “youth participation” as the process by which young people express their 
views and participate in political, economic, social development and decision-
making. The law stipulates that government agencies must pursue policies that 
ensure the participation of young people in civil society, increase their value in 
society, and respect their views.

The Law of Mongolia on Freedom of Media states that “Media outlets 
organizations should bear the responsibility for the information published and 
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broadcasted by them. The State shall not control or censor the content of public 
information.”

Thus, Mongolia not only recognizes and strengthens the ways in which freedom 
of expression can be exercised within the framework of ordinary law, but also 
legitimizes the exercise of this freedom by groups that make up society.

3.	Ratified	international	treaties
Universal Declaration of Human Rights108 Rights109

№
NAME OF INTERNATIONAL 

TREATIES AND 
CONVENTIONS

PROVISIONS AND CONTENTS

1. Universal Declaration of Human 
Rights108

Art.19
Everyone has the right to freedom of opinion and 
expression; this right includes freedom to hold 
opinions without interference and to seek, receive 
and impart information and ideas through any 
media and regardless of frontiers.

2. International Covenant on Civil 
and Political Rights109

Art. 19
1. Everyone shall have the right to hold opinions 
without interference.
2. Everyone shall have the right to freedom of 
expression; this right shall include freedom to 
seek, receive and impart information and ideas of 
all kinds, regardless of frontiers, either orally, in 
writing or in print, in the form of art, or through 
any other media of his choice.
3. The exercise of the rights provided for in 
paragraph 2 of this Article carries with it special 
duties and responsibilities. It may therefore be 
subject to certain restrictions, but these shall only 
be such as are provided by law and are necessary:
(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of 
public order (ordre public), or of public health or 
morals.

108  ���Universal Declaration of Human Rights: Adopted and proclaimed by UN General Assembly Resolution 217 A (III) 
of 10 December 1948, called on members’ countries to abide by all its provisions. Mongolia became a member of 
the United Nations in 1961 and supported the Universal Declaration of Human Rights.

109  ���The UN General Assembly adopted resolution 2200A (XXI) on 16 December 1966, Mongolia joined on 18 
November 1974 and entered into force on 3 January 1976.
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3. Convention on the Rights of the 
Child110

Art. 12
1. States Parties shall assure to the child who 
is capable of forming his or her own views the 
right to express those views freely in all matters 
affecting the child, the views of the child being 
given due weight in accordance with the age and 
maturity of the child.
2. For this purpose, the child shall in particular be 
provided the opportunity to be heard in any judicial 
and administrative proceedings affecting the child, 
either directly, or through a representative or an 
appropriate body, in a manner consistent with the 
procedural rules of national law.

Art. 13
1. The child shall have the right to freedom of 
expression; this right shall include freedom to 
seek, receive and impart information and ideas of 
all kinds, regardless of frontiers, either orally, in 
writing or in print, in the form of art, or through 
any other media of the child’s choice.
2. The exercise of this right may be subject to 
certain restrictions, but these shall only be such 
as are provided by law and are necessary:
(a) For respect of the rights or reputations of 
others; or
(b) For the protection of national security or of 
public order (ordre public), or of public health or 
morals.

4. International Convention on the 
Elimination of All Forms of Racial 
Discrimination111

Art. 5
In compliance with the fundamental obligations 
laid down in Art. 2 of this Convention, States 
Parties undertake to prohibit and to eliminate 
racial discrimination in all its forms and to 
guarantee the right of everyone, without 
distinction as to race, colour, or national or ethnic 
origin, to equality before the law, notably in the 
enjoyment of the following rights:
(d) Other civil rights, in particular:
(viii) The right to freedom of opinion and 
expression;

Child110

Discrimination111

110  Mongolia signed on 26 January 1990 and ratified on 5 July 1990.
111  Mongolia signed on 03 May 1966 and ratified on 31 March 1969.
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4. Scope of the freedom of expression

In the Constitution of Mongolia and other laws, freedom of expression is defined 
as freedom of thought, speech, press, and the right to peaceful assembly. 

B. Rights holders 

1. Rights holders

Art. 14 of the Constitution states all persons lawfully residing in Mongolia 
are equal before the law and courts of justice. Furthermore, no person shall be 
discriminated against on the basis of differences of opinions and convictions. A 
legal entity is defined as legal individuals, groups and entities who all shall enjoy 
the right to freedom of expression. 
 
However, Sec. 3, Art. 18 states “Rights and duties of stateless persons, who are 
within the territory of Mongolia, shall be determined by its own law”, and Sec. 5, 
Art. 18 states “Mongolia may establish necessary restrictions upon the rights other 
than the inalienable rights spelt out in international instruments to which Mongolia 
is a State Party, out of the consideration of ensuring the security and population, 
and the public order, in allowing the foreign nationals and stateless persons under 
the jurisdiction of Mongolia to exercise the basic rights and freedoms as prescribed 
in Art. 16 of the Constitution” outline the legal basis. 

2.	Different	levels	of	freedom	of	expression

The Constitution of Mongolia, international treaties and other laws may establish 
and regulate the levels of freedom of expression as mentioned in the Constitution 
and other laws. 

C. Obligations 

1. Legal obligations of the state

Art. 14 of the Constitution dictates that no person shall be discriminated against 
on the basis of beliefs and convictions. In Art. 19 the State is accountable to the 
citizens for the creation of economic, social, legal and other guarantees for ensuring 
the human rights and freedoms, and shall fight against the violations of human 
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rights and freedoms, and has the duty to restore such infringed rights. In times of 
state emergency or war, the constitutional rights and freedoms of citizens may be 
subject to limitation exclusively by law. Such law shall not affect the right to life, 
the freedom of thought, conscience and religion, as well as the legal provisions 
concerning the right not to be subjected to torture, inhuman, degrading or cruel 
treatment. In exercising their rights and freedoms, a person shall not breach the 
national security, the rights and freedoms of others, or violate the public order.

Please see the Annex for 27 laws that regulate and elaborate the provisions of the 
Constitution guaranteeing the freedom of expression. 

Moreover, Mongolia has been fully committed to following the guidelines outlined 
by the above mentioned international treaties and conventions in ensuring the right 
to freedom of expression, and simultaneously fulfilling its pledged implementation 
in accordance with the UN Human Rights Council’s Universal Peroidic Review. 

2. Obligations of non-state actors

Art. 5 of the Law on Non-Governmental Organizations states “A citizen of 
Mongolia and legal entities other than governmental organizations have the right 
to establish non-governmental organizations individually or jointly for their own 
interests and views without interference from government organizations. The 
right to establish a non-governmental organization cannot be illegally restricted. 
It is illegal to force someone into a non-governmental organization. It is illegal 
to discriminate against or restrict a person’s rights and freedoms for joining a 
non-governmental organization”. Consequently allowing non-governmental 
organizations to become the voice of civil society. 

Non-governmental organizations in Mongolia take an active role in promoting 
the right to freedom of expression. For example, The Mongolia Human Rights 
NGO’s Forum in partnership with the Universal Periodic Review of NGO’s from 
the United Nations Human Rights Council “Universal Periodic Review” the 
implementation of recommendation that Mongolia has committed to is reviewed 
with the participation of citizens and civil society, and evaluated in consultation 
with government agencies. Since 2012 the National Human Rights Commission 
of Mongolia has specially trained journalists, and press and media staff in the field 
of human rights, at the same time the “ Journalists for Human Rights” club was 
established and now is operating with more than 20 members. 

There are no specific theories for the NGOs to guaranteeing freedom of expression 
and overt and covert responsibilities.
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II. Legitimate restrictions

A. Model of restrictions

1. General provision on rights restrictions in the Mongolian Constitution

Art. 14 of the Constitution states that no person shall be discriminated on the basis 
of conviction and opinion. Sec. 2, Art. 19 states “In case of a state of emergency 
or war, the human rights and freedoms as prescribed in the Constitution and by 
other laws may be subject to limitation exclusively by law. Such law shall not 
affect the right to life, the freedom of thought, conscience and religion, as well as 
the legal provisions concerning the right to not to be subjected to torture, inhuman, 
degrading or cruel treatment.”

This provision of the Constitution states that freedom of expression may be 
restricted by law only in the event of a state of emergency or war, and no such law 
has been passed since 1992. In the Constitution of Mongolia, there are no specific 
grounds for restricting freedom of expression. 

Furthermore, in Par. 2, Sec. 1, Art. 17 of the Constitution a citizen has the duty 
to “respect the dignity, reputation, the rights and legitimate interests of human 
beings”, and if a person has violated the rights of others, the injured party can seek 
restitution for damages caused in accordance with Sec. 14, Art. 16 “… if he/she 
considers the rights of freedoms as prescribed by the laws of Mongolia or by the 
international treaties have been violated; shall have the right to be compensated 
for the damage illegally caused by others; … right to appeal to the court, … right 
to a fair trial…”

2.	Specific	legal	provisions	for	the	legitimate	restriction

The laws mentioned below list the legitimate limitations and restrictions on 
freedom of expression

№ LAWS LEGAL PROVISION
1. Law on Anti-Corruption Art. 28.2. In exercising the freedom of expression, 

speech, and publication, and the right to worship or 
not to worship, an officer of The Anti-Corruption 
Agency shall respect his own official duties.
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2. Law on National Human Rights 
Commission of Mongolia 

Art. 37.2. A member of the Commission and in charge of 
the prevention of torture shall respect his or her position 
in the exercise of his or her freedom of expression, 
speech, publication, religion and non-religion.

3. Law on Prosecutor Art. 61.1. A Prosecutor shall respect his/her position in 
exercising his/her freedom of expression, association, 
speech, publication, religion and non-religion.

4. Law on the Central Election 
Body

Art. 11.11. Members of the Commission while 
enjoying his/her legal right to express his/her view by 
public media, worship or abstain from any religious 
adherence shall honor his/her holding high position in 
the State authority.

5. Law on Civil Service Art. 39. Prohibited actions by core civil servants 
39.1.13. To express unofficial opinions and political 
viewpoints in regard to state policies through mass 
and print media, websites or social media, and to 
distribute positive or negative news and information 
about political parties, coalitions or candidates;

6. Law on Police Service Art. 84. Political guarantee
84.3. Police officers in exercising their right to 
freedom of expression, speech, press, religion, or non-
religion shall treat their office with respect. 
84.5. When on duty police officers are prohibited 
to express his/her personal views on any political 
parties or its activities, or using their authority for 
any political purposes.

7. Law on Execution/ Implementation 
of Court Decisions

Art. 284. Court decisions are the execution/
implementation body’s political guarantee 
248.3. Officer of the Execution/Implementation of 
Court Decision’s authority when exercising freedom 
of expression, speech, assembly, press, religion or 
non-religion shall treat the workplace with respect. 
284.5 Officer of the Execution/Implementation of 
Court Decision authority when acting in official 
capacity shall restrain from voicing their personal 
opinions on political parties or the activities of such 
a party, and barred from using their official authority 
for political activities.

8. Law on Freedom of Media Art. 3.1. Media outlets organizations should bear 
the responsibility for the information published and 
broadcasted by them. 
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9. Law on Public Radio and 
Television 

Art. 12. Corrections or explanations to broadcast
12.1. In case false information was broadcasted by the 
public radio and television and it’s proved with the 
evidence materials, the public radio and television 
shall be obliged to broadcast corrections. 
12.2. In case a complainant required so, the 
correction and explanation shall be broadcasted on 
the next edition of the broadcast, or on a similar 
broadcast immediately for up to the period of time 
that the false information continued, as free of 
charge, to the public. A journalist’s explanation shall 
be easily distinguishable from news and information.
12.3. A complaint or request regards with the content 
of a broadcast of the public radio and television may be 
made within 1 month after the initial broadcasting of 
the broadcast and record of the broadcast shall be kept 
until the matter’s been resolved.

10. Civil Code Art. 21. Protection of name, honor, dignity and 
business reputation 
21.2. If the person, who defamed a citizen’s name, 
honor, dignity and business reputation, fails to prove 
the defamation accuracy, s/he shall be liable to refute 
the defamation via media and in the form, it was 
originally disseminated, or in other forms.  
21.3. If the defamation of others’ name, honor, 
dignity and business reputation is due to incomplete 
information about the documents, the guilty person 
shall be liable to refute, as stipulated in Art. 21.2 of 
this Law. 
21.4. Citizen, considering harmful the dissemination 
without his/her consent of any personal information, 
defined by law as confidential, shall be entitled to 
demand the harm elimination.   

11. Law on Information Transparency 
and Right to Information

Art. 12. Rights and obligations of the person who 
request information
12.2. Information requesting party shall have the 
following obligations when receiving information:
12.2.2. not to violate the Constitution of Mongolia, 
other laws, rights and lawful interests of others when 
exercising his/her right to receive information; 
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12. Law on Advertising Art. 5. To protect from an advertisement that 
defames dignity and reputation, and the professional 
reputation of a person.
5.1. The advertisement that defames a persons’ 
dignity, honor and professional reputation, or in 
violation of regulation in provisions 21.1 and 21.2 
of this Law, or comparatively undermine others’ 
product against yours, and proclaiming yours is 
better, in addition, if an act specified in provisions 
7.2.1, 7.2.3 of this Law is committed, then a citizen 
or legal entity shall have right to demand rebuttal 
and compensation for damages in accordance with 
grounds and procedures specified in this Law.

13. Criminal Code Art. 14.3. Infringement on the right to freedom of 
expression and press. 
1. Dissemination or preventing dissemination 
of information regarding one’s own or other’s 
legitimate interests, violating press publication law 
by threat, bribing to not publish, or threaten with 
physical violence, or intimidation with legal damage, 
is punishable by a fine of 400 to 250 thousand 
tugrugs, or 240 to 700 hours of community service, 
or a travel ban of one to six months. 
Art. 19.9. Disruption of national unity
1. Organizing action by inciting hate, discrimination, 
violence, restriction of peoples rights based on their 
ethnicity, race, language, religion or ideology is a 
crime punishable by imprisonment of five to twelve 
years.  

14. Law on the Procedure for 
Demonstrations and Assemblies

Art. 3. Demonstrations and Assemblies
1. A meeting is an activity organized by the citizens 
of Mongolia for the purpose of expressing their 
views, opinions and demands on issues related 
to politics, society, economy, human rights and 
freedoms.
2. The demonstration is an organized procession 
of citizens through the streets and squares of an 
urban area and expressing their views, opinions and 
demands on the issues specified in paragraph 1 of 
this Article.
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Art. 6. Guarantee of the right to demonstrate and 
assemble
1. The law prohibits harassment, restriction of 
liberty, or any form of discrimination against anyone 
for organizing or participating in demonstrations and 
rallies.
2. Deliberate obstruction of demonstrations and 
rallies, as well as dispersal of demonstrations and 
rallies organized in accordance with the legislation, 
shall be prohibited, except as provided in this Law.
Art. 7. Prohibited place of demonstrations and rallies
1. Demonstrations and meetings on the issues 
specified in paragraph 1 of Art. 3 of this Law 
shall be prohibited at the location of the following 
organizations:
1) Airports, all railway stations and stations, and the 
capital city’s central passenger transportation station;
2) areas under military, police and state protection;
3) radio and television broadcasting organizations, 
central communication offices in aimags and the 
capital city;
4) organizations organizing international or national 
fairs and exhibitions, and food and commodity 
markets in urban areas;
5 ) medical institutions;
6) in the part of Sukhbaatar Square of the capital city 
belonging to the territory of the Government House.
Art. 8. Demonstrations, rallies and hunger strikes 
Prohibit the organization
1. Demonstrations and rallies are prohibited for the 
following purposes:
1) propaganda of war, incitement to ethnic divisions 
or discrimination on the basis of ethnicity, language, 
race, age, sex, social origin, status, religion, murder, 
assassination, sabotage, illegal incitement to seize state 
power;
2) to cause chaos, to the detriment of national 
security and social order.
2. It shall be prohibited to continue a demonstration 
or assembly if the purpose of the demonstration 
or assembly originally organized for purposes not 
prohibited by this Law changes and becomes of the 
content and nature specified in paragraph 1 of this 
Article.



364   Freedom of Expression: Experience of AACC Members

3. Demonstrations and rallies shall be prohibited 
in the territory of a country or a certain territory in 
the event of a state of emergency or war, disaster or 
danger.
4. The provisions of paragraph 3 of this Article 
shall not apply to meetings organized to oppose the 
reasons for declaring a state of emergency or war 
and to eliminate the consequences of a disaster.
5. It shall be prohibited to hold other demonstrations 
and rallies with the same content and purpose 
at the place and time of the demonstration or 
meeting registered in accordance with the relevant 
procedures.
6. Deliberate interference with hunger strikes in the 
streets and squares shall be considered as inhumane 
acts disregarding human life and health.

B. Contents of restrtictions 

1. Scope and meaning of the restrictions

In Sec. 2, Art. 19 of the Constitution of Mongolia “In case of a state of 
emergency or war, the human rights and freedoms as prescribed in the 
Constitution and by other laws may be subject to limitation exclusively by law. 
Such law shall not affect the right to life, the freedom of thought, conscience 
and religion, as well as the legal provisions concerning the right to be subjected 
to torture, inhuman, degrading or cruel treatment.” This provision is enforced 
nationwide or in selected regions to restrict human rights during times of state 
of emergency and/or war, civil unrest and natural disasters.112

At the same time in Paragraph 2, Sec. 1, Art. 17, a citizen of Mongolia must 
respect “the dignity, reputation, the rights and legitimate interests of human 
beings”, in doing so their rights are restricted in performing the basic duties.  

2. Restrictions and their limitations

As mentioned, the regulation of Mongolian law, civil servants’ right to freedom of 
expression is restricted by the clause “professional conduct” showing respect for 
professional ethics.

112��Interpreting the Constiution of Mongolia. Ulaanbaatar, 2000. G. Sovd, N.Jantsan, J. Amarsanaa, S.Jantsan. 
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However, another important right of the freedom of expression is the freedom 
of the press, which is regulated by the Law on Media Freedom. Provision 3.1 of 
this Law states “The media is liable for what is published and broadcast”, holds 
the citizen responsible for the expression of their opinion and publishing without 
regard for the rights and reputations of others. 

Art. 21 of the Civil Code of Mongolia: “The defamation of a person’s name, 
dignity, reputation, professional reputation by the spread of false information, if 
the person who disseminated such information cannot prove its accuracy, then 
they have the duty to refute the false information by means of medial tools, or in 
other forms.” Thus becoming an example of restriction of freedom of expression 
legalized by the organic law. 

In addition, Sec. 3, Art. 14 of the Criminal Code criminalizes the violation 
of freedom of expression and press, and Sec. 9, Art. 19 of the Criminal Code 
criminalizes the disruption of national solidarity. 

Art. 7 and 8 of the Law on Demonstration and Assembly explains the grounds 
for “the location ban of demonstration and assembly”, “the ban on organizing 
the demonstration, assembly and hunger strike”, in the absence of these grounds 
it is prohibited to disperse demonstrations or assemblies or prosecute, restrict, 
discriminate in any way the freedoms and rights of organizers or participants. 

There are no other laws except the above mentioned laws, that directly restrict the 
right to freedom of expression, thus exercising the obligations and responsibilities 
of Art. 19 of the  International Covenant on Civil and Political rights. 

The Constitution of Mongolia does not put any limitation on freedom of 
expression and no prior censorship on the press and media. 

№ LAW PROVISIONS
1. Law on Freedom of Media Art. 2. Freedom of Media 

2.1. The State Great Hural of Mongolia is prohibited to 
adopt any law, which limits the freedom of media and 
independence of media outlets.
Art. 3. Prohibition of Control on Media 
3.1. Media outlets organizations should bear the 
responsibility for the information published and broadcasted 
by them. The State shall not control or censor the content of 
public information. 
3.2. The State shall not establish organizations to monitor 
the information that is published and broadcasted by 
media outlets nor finance it.
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2. Law on Public Radio and 
Television 

Art. 3. Public radio and television, and its purpose
3.1. Public radio and television is the non-profit legal 
person, established in accordance with this Law, serves 
for public interest only, bears responsibilities on behalf of 
the public and operates under their control.
Art. 4. The general principle of operation of public radio 
and television
4.1. Public radio and television shall follow the general 
principle of operation to be independent, to respect 
citizen’s right to get real information, to prefer pluralism 
and transparency, to honor national interests, not the 
interests of business entity, organization, official, 
individual or political party.

Furthermore the Law on Freedom of Press (1998), Law on Public Radio and 
Television (2005), Law on Media Transparency and Right to Information (2011), 
Law on Advertisement (2002), Law on Communications (2001) and many other 
laws have been passed to regulate media relations. The Law on Freedom of Press 
and the Law on Public Radio and Television forbid any form of media censorship. 

However, the Communications Regulatory Commission of Mongolia broadly 
monitors programs, websites, content aggregators, and content providers 
according to relevant regulations. Some researchers have criticized contents 
prohibited by law termed as ‘religious fundamentalism’ or ‘pornography’, because 
these definitions are too general, too broad, and too detailed. Censorship can be 
exercised by the National Police Agency, Intellectual Property Organization, 
Government Regulatory Agency for Fair Competition for Consumers by 
terminating activities with notifications and letters through the Communications 
Regulatory Commission of Mongolia.113

C. Standards of review 

The National Legal Institute has conducted a study on the compliance of the 
national legislations with Article 19 of the International Covenant on Civil and 
Political Rights. It has found that some clauses of certain laws are in conflict with 
each other. Based on this finding, the Minister of Justice and Home Affairs issued 
an order 1/233 in 2018 establishing a Working Group to draft the revised version 
of the Law on Freedom of Press. The Working Group includes civil society 
organizations working on the issue of press freedom. 

113��http://upr-mongolia.mn/images/10FreedomsofopinionandexpressionUPRmong.pdf
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According to the Criminal Code, defamation is not crime whereas any violation of 
freedom of expression or freedom of press is defined as crime.

In recent years, ordinary courts have no cases on violation of freedom of 
expression which decided on the basis of international conventions and treaties. 

III. Impact of the internet

There may be some issues such as accessing the internet, content blocking or 
filtering, and legal liabilities of internet brokers. To further explain, during political 
elections the campaigning can be more focused on specific issues such as freedom 
of expression, hate speech, “fake news” and the right to be forgotten. 

The right to freedom of expression, speech and press is guaranteed by the 
Constitution of Mongolia, international treaties and national laws. This freedom 
is also being exercised in today’s fast-paced world of communications and 
information technology. 

In Mongolia there is no government regulation that restrict access to domestic or 
foreign sites, or to joining and communicating in social networks. 

However, the Government of Mongolia’s resolution No. 1 “Web Integrated 
Feedback System” in 2013 has been reported to have violated some aspects 
of freedom of expression. The reports came from related government and 
non-government organizations. The government’s resolution appointed the 
Communications Regulatory Commission to regulate the requirements for 
information sites and issuing domain addresses. 

According to the resolution, the National Data Center is in charge of technical 
operation of the integrated feedback system, and the General Authority for State 
Registration is in charge of recording information of commentators on websites. 
User information is compiled by the use of the General Authority for State 
Registration’s database and mobile phone carriers information. Civil society 
organizations see this as a restriction on the right to remain anonymous online and 
feedbacks and comments are still being monitored and regulated. 

The United Nations (UN) Special Rapporteur on Freedom of Opinion and 
Expression, the Organization for Security and Co-operation in Europe (OSCE) 
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Representative on Freedom of the Media, the Organization of American States 
(OAS) Special Rapporteur on Freedom of Expression joint declaration made on 12 
December 2005, states “No one should be required to register or obtain permission 
from government agencies in order to run internet services, websites, blogging, 
disseminating information, or internet broadcasting. It only applies for technical 
purposes of registering domain names, or running commercial activities, outside 
of the general purposes.”

According to provision 4.3 of the “General Conditions and Requirements for the 
Regulation of Digital Content Services” service providers operating in Mongolia 
are obligated to register with the agency. 

By abiding the following rules internet service providers can create users content 
and comment sections: 

•  To use the word filtering program run by the Regulatory Commission; 
•  User Internet Protocol address (IP Adress) must be fully visible on top of 

generated content;
•  To give the users the option of username, email logging in and leaving a 

comment;
• Comment logs are to be stored for minimum of 6 months.

Any website service providers who do not meet these general conditions will have 
limited access in Mongolia. 

Communication Regulatory Commission of Mongolia after receiving proof and 
conclusion of violation from relevant agencies will notify the website service 
provider. If its deemed necessary then within 24 hours of notification, the provider 
will take immediate action to rectify the violation and notify (9.2.1). Based on 
the notification or official letter from relevant authorities, access to the website 
in Mongolia may be restricted immediately without notifying the website service 
provider. 

Contingent on the violation, the Regulatory Commission has the right to impose 
economic responsibility, or give a deadline for assignments and requirements; to 
report to relevant inspection authority to impose administrative sanctions; to warn 
about suspending or revoking special licenses; have the right to cancel. 
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Annex 1: List of cited legal provisions

№ LAWS LEGAL PROVISION

1. Law on Anti-Corruption Art. 28.2. In exercising the freedom of expression, 
speech, and publication, and the right to worship or not 
to worship, an officer of The Anti-Corruption Agency 
shall respect his own official duties.

2. Law on Education Art. 5.1.4 Mongolian citizens shall all be given equal 
opportunities of receiving education in their mother 
tongue, and they shall not be subject to educational 
discrimination on account of race, creed, age, sex, 
social status, economic position, employment status, 
religion or opinion.

3. Law on Disaster Protection Art. 40.4. Donors are prohibited from:
40.4.1. discriminate against citizens on the basis of 
ethnicity, age, sex, social origin, status, religion and 
opinion;

4. Law on Promotion of Youth Development Art. 4.1. The following terms used in this law shall 
have the next meanings:
4.1.3.“Youth participation” means the process of 
expressing and participating in the political, economic, 
social development and decision-making levels of 
youth;

5. Law on Consultative Poll to Empower Art. 5. Principles of consultative polls
5.1.3. to ensure freedom of expression of citizens;

6. Law on National Human Rights 
Commission of Mongolia 

Art. 37.2. A member of the Commission and in charge of 
the prevention of torture shall respect his or her position 
in the exercise of his or her freedom of expression, 
speech, publication, religion and non-religion.

7. Law on Public Hearing Art. 3.1. Public hearings shall be guided by the principles 
of democracy, the rule of law, equal participation of all 
parties, the right of citizens to freedom of expression 
and the principles of effectiveness.

8. Law on Prosecutor Art. 61.1. A Prosecutor shall respect his/her position in 
exercising his/her freedom of expression, association, 
speech, publication, religion and non-religion.

9. Law on the Central Election Body Art. 11.11. Member of the Commission while enjoying 
his/her legal right to express his/her view by public 
media, worship or abstain from any religious adherence 
shall honor his/her holding high position in the State 
authority.
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10. Law on Election Art. 76. Guarantee for election campaign activities 
76.1. A person/entity that is entitled to run an election 
campaign shall exercise the following rights other than 
those set forth in law:
76.1.2. freedom of expression;

11. Law on Civil Service Art. 39. Prohibited actions by core civil servants 
39.1. Core civil servants shall not carry out the 
following activities, unless otherwise provided by 
laws:
39.1.13. To express unofficial opinions and political 
viewpoints in regard to state policies through mass and 
print media, websites or social media, and to distribute 
positive or negative news and information about 
political parties, coalitions or candidates;

12. Law on Rehabilitation and Compensation 
of Victims of False Political Cases

Art. 3.1.2. “Political repression” refers to a person who 
is discriminated against on the basis of social origin, 
status, religion, or ideology as a person dangerous to 
a party, state, or society, and who is illegally involved 
in political or anti-government crimes, caused 
damage to life, health, honor, morals and property 
by arrest, prosecution, extradition, illegal restriction 
or deprivation of rights and freedoms by decision of 
other state bodies, and is a fabricated case, coercive 
measures based on defamation;

13. Law on Human Rights of Persons with 
Disabilities

Art. 28. Rights of children with disabilities
28.5. Ensure that children with disabilities voice out 
their opinion and participate in policy and decision 
making process concerning their lives.

14. Law on Labour Art. 3.
3.1.14. “Forced labour” means job duties that are 
required to be performed by an employee with the 
view to enforce the labour discipline, to avenge for the 
participation in a strike, as well as for the expression 
of own opinion on the political, social and economic 
regime, with the purpose of discriminating on the basis 
of social origin, ethnicity, race and religion, or those 
that are required notwithstanding the danger that arises 
to the employee’s life and health;

15. Law on Employment Promotion Art. 4. State policy principle and direction on 
employment promotion activity  
4.1. The following principles will be applied for 
employment promotion activities: 
4.1.1. non-discrimination of citizens by nationality, 
ethnic origin, language, age, race, health condition, 
financial status, education, social status, religion or 
opinion;
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16. Law on the Protection of the Rights of 
the Child

Art. 6. Child’s Right to develop
6.1.5. The child has the right to freedom of thought, to 
seek information…

17. Law on Freedom of Media and Press Art. 1. The purpose of this law is to guarantee the right 
to freedom of expression, speech and press inscribed in 
the Constitution of Mongolia

18. Law on Police Service Art. 84. Political guarantee
84.3. Police officers in exercising their right to freedom 
of expression, speech, press, religion, or non-religion 
shall treat their office with respect. 
84.5. When on duty police officers are prohibited to 
express his/her personal views on any political parties 
or its activities, or using their authority for any political 
purposes.

19. Law on Execution/ Implementation of 
Court Decisions

Art. 284. Court decisions are the execution/implementation 
body’s political guarantee 
248.3. Officer of the Execution/Implementation of Court 
Decision’s authority when exercising freedom of 
expression, speech, assembly, press, religion or non-
religion shall treat the workplace with respect. 
284.5 Officer of the Execution/Implementation of 
Court Decision authority when acting in official 
capacity shall restrain from voicing their personal 
opinions on political parties or the activities of such a 
party, and barred from using their official authority for 
political activities.

20. Law on Public Radio and Television Art. 12. Broadcast correction, explanation
12.1. Public radio and television shall make corrections 
if it has been proven by evidence and materials that 
false and fake information has broadcasted. 
12.2. As per the complainant’s request, correction 
and explanation be made free of charge in the next 
issue of the program or immediately after in the same 
program, the length shall not exceed the program 
that broadcasted false and defaming information. The 
journalist’s commentary shall be clearly distinguished 
from the news and information.
12.3. Complaints and appeals against the content of 
a public radio and television program, shall be made 
within one month since broadcasting, and a recording 
will be retained until issue is resolved.  
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21. Civil Code Art. 21. Protection of name, honor, dignity and 
business reputation 
21.2. If the person, who defamed citizen’s name, honor, 
dignity and business reputation, fails to prove the 
defamation accuracy, s/he shall be liable to refute the 
defamation via media and in the form, it was originally 
disseminated, or in other forms.  
21.3. If the defamation of others’ name, honor, 
dignity and business reputation is due to incomplete 
information about the documents, the guilty person 
shall be liable to refute, as stipulated in Art. 21.2 of this 
Law. 
21.4. Citizen, considering harmful the dissemination 
without his/her consent of any personal information, 
defined by law as confidential, shall be entitled to 
demand the harm elimination.   

22. Law on Information Transparency and 
Right to Information

Art. 11. Access to information
11.1. Citizens and legal entities have the right to access 
information from organizations that are not subject 
to Art. 3.1 of this Law, except stipulated by the law 
to protect human rights and freedoms, and national 
security, legitimate interest of organizations. 
11.2. It is prohibited for an official, specified in Art. 3.1., 
of an organization to deny a request from a citizen or a 
legal entity to access or obtain information. 
Art. 12. Rights and responsibility of information 
seekers
12.2. Information seekers shall have the following 
responsibilities: 
12.2. In exercising their right to information Applicant 
shall not violate the Constitution, other law, the rights 
of others, and legitimate interests of others.

23. Law on Advertising Art. 5. To protect from advertisement that defames 
dignity and reputation, and professional reputation of a 
person.
5.1. The advertisement that defames a persons’ dignity, 
honor and professional reputation, or in violation of 
regulation in provisions 21.1 and 21.2 of this Law, 
or comparatively undermine others’ product against 
yours, and proclaiming yours is better, in addition, if 
an act specified in provisions 7.2.1, 7.2.3 of this Law is 
committed, then a citizen or legal entity shall have right 
to demand rebuttal and compensation for damages in 
accordance with grounds and procedures specified in this 
Law.
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24. Criminal Code Art. 1.4. Grounds for conviction
4. No criminal charges will be made for expressing 
personal opinions or beliefs. 
Art. 14.3. Infringement on the right to freedom of 
expression and press. 
1. Dissemination or preventing the dissemination of 
information regarding one’s own or other’s legitimate 
interests, violating press publication law by threat, 
bribing to not publish, or threaten with physical violence, 
or intimidation with legal damage, is punishable by 
a fine of 400 to 250 thousand tugrugs, or 240 to 700 
hours of community service, or a travel ban of one to six 
months. 
Art. 19.9. Disruption of national unity
1. Organizing action by inciting hate, discrimination, 
violence, restriction of people’s rights based on their 
ethnicity, race, language, religion or ideology is a crime 
punishable by imprisonment of five to twelve years.  

25. Law on the Procedure for 
Demonstrations and Assemblies

Art. 3. The demonstrations and assemblies
1. A meeting is an activity organized by the citizens of 
Mongolia for the purpose of expressing their views, 
opinions and demands on issues related to politics, 
society, economy, human rights and freedoms.
Demonstration is an organized procession of citizens 
through the streets and squares of an urban area and 
expressing their views, opinions and demands on the 
issues specified in paragraph 1 of this Article.
Art. 6. Guarantee of the right to demonstrate and 
assemble
1. The law prohibits harassment, restriction of liberty, 
or any form of discrimination against anyone for 
organizing or participating in demonstrations and rallies.
2. Deliberate obstruction of demonstrations and rallies, 
as well as dispersal of demonstrations and rallies 
organized in accordance with the legislation, shall be 
prohibited, except as provided in this Law.
Art. 7 Prohibited place of demonstrations and rallies
1. Demonstrations and meetings on the issues specified 
in paragraph 1 of Art. 3 of this Law shall be prohibited 
at the location of the following organizations:
1) airports, all railway stations and stations, and the 
capital city’s central passenger transportation station;
2 ) areas under military, police and state protection;
3) radio and television broadcasting organizations, 
central communication offices in aimags and the 
capital city;
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4) organizations organizing international or national fairs 
and exhibitions, and food and commodity markets in 
urban areas;
5) medical institutions;
6) in the part of Sukhbaatar Square of the capital city 
belonging to the territory of the Government House.
Art. 8. Demonstrations, rallies and hunger strikes 
Prohibit the organization
1. Demonstrations and rallies are prohibited for the 
following purposes:
1) propaganda of war, incitement to ethnic divisions 
or discrimination on the basis of ethnicity, language, 
race, age, sex, social origin, status, religion, murder, 
assassination, sabotage, illegal incitement to seize state 
power;
2) to cause chaos, to the detriment of national security 
and social order.
2. It shall be prohibited to continue a demonstration or 
assembly if the purpose of the demonstration or assembly 
originally organized for purposes not prohibited by this 
Law changes and becomes of the content and nature 
specified in paragraph 1 of this Article.
3. Demonstrations and rallies shall be prohibited in the 
territory of a country or a certain territory in the event 
of a state of emergency or war, disaster or danger.
4. The provisions of paragraph 3 of this Article shall 
not apply to meetings organized to oppose the reasons 
for declaring a state of emergency or war and to 
eliminate the consequences of a disaster.
5. It shall be prohibited to hold other demonstrations 
and rallies with the same content and purpose at 
the place and time of the demonstration or meeting 
registered in accordance with the relevant procedures.
6. Deliberate interference with hunger strikes in the 
streets and squares shall be considered as inhumane 
acts disregarding human life and health.

26. Law on Resolution of Citizens’ Petitions 
and Complaints to Government Organizations 
and Officials

Art.4.Terms of the law
The following terms specified in this law shall have the 
next meanings:
2) “proposal” means a citizen’s request to improve 
or update the activities of state and local government 
organizations and officials;
3) “statement” means a request made by a citizen in 
connection with the implementation of human rights 
and freedoms set forth in the Constitution and other 
legislation;
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27. Law on Non-governmental 
Organizations

Art. 5. The rights of individuals to establish and 
participate in non-governmental organizations 
1. Citizens of Mongolia and legal persons except State 
bodies shall have the right to establish, individually 
or collectively, non-governmental organizations on 
the basis of their interests and opinions without the 
permission of any State body.
2. Illegal restriction of the rights of citizens to establish 
non-governmental organizations is prohibited. 
3. No person shall be forced to join a non-governmental 
organization. 
4. Discrimination against and/or restriction of the rights 
and freedom of any person on the grounds on his/her 
association with a non-governmental organization is 
prohibited. 
5. A non-governmental organization’s activities shall 
be transparent to the public and its members and 
citizens may have access to their reports. 
6. Foreign citizens and stateless persons legitimately 
residing in Mongolia may establish or join non-
governmental organizations in accordance with the 
procedure specified in this law if other laws and 
international treaties of Mongolia do not provide otherwise.

Annex 2: Summaries of significant cases

Identification
a) Country, b) Name of the Court, c) Date of the decision given, d) Reference 
number of the decision, e) Jurisdiction, f) Title of the decision

Case 1

Identification

a) Mongolia, b) Constitutional Court of Mongolia, c) 1996-04-10, d) Conclusion 
№02, e) -, f) Adjudication of the dispute on the matter whether certain provisions of 
the Law on Amendments to the Election of Parliament (State Great Hural) breach the 
Connstitution of Mongolia 
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Headnotes

The part “Constituencies shall be established by the Parliament 70 days prior 
to the polling day, depending on the population of provinces and districts of the 
capital city. May to establish one constituency merging with neighboring sums 
(lowest administrative unit of Mongolia) if the population of province is less than 
the national average for the establishment of a Parliament constituency.” The 
provision 2, Art. 8 of the Law on Amendments to the Election of Parliament (State 
Great Khural) is no grounds to claim the territory of Mongolia shall be divided into 
the administrative units only that the interests of voters were forcibly suppressed 
and that different conditions were for them to participate in the elections and not 
contradict the general principle of the number of voters is relatively equal in each 
constituency. 

Summary

The part “Constituencies shall be established by the Parliament 70 days prior to the 
polling day, depending on the population of the province and districts of the capital 
city. May to establish one constituency merging with neighboring sums (lowest 
administrative unit of Mongolia) if the population of province is less than the national 
average for the establishment of a Parliament constituency.” of provision 2, Art. 8.1 
of the Law on Amendments to the Election of Parliament (State Great Khural) is 
inconsistent with the Constitution of Mongolia. 

Case 2

Identification

a) Mongolia, b) Constitutional Court of Mongolia, c) 1996-05-16, d) Resolution №01, 
e) -, f) Final adjudication of the inconsistency of the certain provisions of the Law on 
Demonstration Procedures breach the Constitution of Mongolia

Headnotes

The part “the organizer of the demonstration shall be obliged not to allow young 
children to participate in the demonstration” of provision 11, Sec. 3, Art. 5, and the 
part “the participant shall not be allowed young children in the demonstration” of 
provision 12, Sec. 1, Art. 4 of the Law on Demonstration Procedures was found to 
violate the Constitution of Mongolia and International Convention on the Rights 
of the Child. While this restricts children’s right to demonstration in a peaceful 
way. The Parliament did not specify the reasons and grounds of the decision on 
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the unacceptability of the conclusion 01 in 1996 of the Constitutional Court in its 
resolution 23 in 1996 for that reason dismiss the part of Law on Demonstration 
Procedures and resolution of the Parliament number 23.

Summary

The part “the organizer of the demonstration shall be obliged not to allow young 
children to participate in the demonstration” of provision 11, Sec. 3, Art. 5, and the 
part “the participant shall not be allowed young children in the demonstration” of 
provision 12, Sec.1, Art. 4 of the Law on Demonstration Procedures and resolution of 
the Parliament number 23 shall be dismissed.

Case 3

Identification

a) Mongolia, b) Constitutional Court of Mongolia, c) 2015-09-30, d) Conclusion 
№12, e) -, f) Adjudication of the dispute on whether provision 6 of Art. 26 of the Law 
on Election to the Parliament (State Great Khural) is inconsistent with the relevant 
provision of the Constitution

Headnotes

Ensuring public servants or specialized officials are separate from the political 
activity, taking into consideration the specifics of their work, profession and enforcing 
functions, and imposing particular requirements designated to maintain neutrality and 
regulating them in law is the subject matter of the lawmaker’s competence. 

Refering to the records (notes) of the Standing Committee and General session of 
the Assembly on which the Law on Election to the Parliament (State Great Khural) 
was discussed and adopted, and explanation of the assigned representative of the 
Parliament, the lawmaker set forth the provision of the provision 26.6, Art. 26 of Law 
on Election to the Parliament (State Great Khural) for the purpose of preventing the 
authorized public servant from abusing his/her powers and taking advantage in the 
election campaign. 

However, in the law provision, involving the public servants to the context of 
“other state officials” does not comply with the original purpose of the lawmaker, 
and candidates to the Members of the Parliament have had to meet a wide scope of 
requirements. 
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Summary

The part “… other state officials …” of provision 26.6, Art. 26 of the Law on 
Election to the Parliament (State Great Khural) “In case if the public officials, 
governing body of the state-owned, local state-owned and partially state-owned 
legal entities, except political officials, stand as candidates to the Parliament, they 
shall be released from the public service body and position or work from the first 
day of January of the election year” is consistent with the provision “No person 
shall be discriminated against on the basis of … occupation and position …” of  
Art. 14, part of the Constitution of Mongolia. 

Annex 3: Case statistics

1.    Since establishment of the Constitutional Court of Mongolia  
(1992-2019)

YEAR
FILED DECISION114

Requests, Petitions 
or notifications Certification  Conclusion  Resolution 

1992 24 - 1 -
1993 60 4 4 3
1994 78 6 9 2
1995 39 6 7 2
1996 80 8 10 4
1997 71 10 6 3
1998 78 12 9 2
1999 42 6 1 -
2000 30 3 4 2
2001 23 1 2 -
2002 54 7 4 3
2003 38 5 3 2
2004 42 10 3 -
2005 81 5 9 2
2006 106 15 13 4
2007 146 19 13 3
2008 154 21 10 3
2009 128 16 7 3

114  ���According to Article 31.1 of the Constitutional Court Procedure Law, decisions of the Constitutional Tsets shall 
be delivered in the form of a “conclusion”, “resolution” or “certification”. If the Constitutional Tsets decides that 
the matter is not in breach of the Constitution, it closes the case; as stated on the Law on Constitutional Court 
Procedure, if Constitutional Tsets decides on the disputes described in Section 1, 2, 3 of Article 13 then it is 
referred to as a “conclusion”; if it reconsiders a dispute described in Article 13.1 then it is called a “resolution”; 
and if it decides on disputes described in Article 21.4 then it is known as a “certification”.
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2010 101 27 8 2
2011 103 14 5 2
2012 154 26 5 3
2013 130 25 6 1
2014 134 16 8 2
2015 171 30 16 11
2016 250 33 12 5
2017 163 29 7 2
2018 242 33 15 3
2019 250 34 4 4

TOTAL 2972 421 201 73
DECISION114

2.    Number of decisions and acceptance of Parliament of 
Mongolia (1992-2019)

YEAR DECISION Acceptance115 of 
PARLIAMENTTotal Unconstitutional Constitutional

1992 1 - 1 -
1993 4 2 2 -
1994 9 2 7 2
1995 7 5 2 -
1996 10 4 6 1
1997 6 3 3 2
1998 9 5 4 2
1999 1 1 - -
2000 4 2 2 -
2001 2 1 1 1
2002 4 - 4 -
2003 3 1 2 1
2004 3 2 1 1
2005 9 2 7 4
2006 13 5 8 4
2007 13 9 4 -
2008 10 4 6 3
2009 7 4 3 1
2010 8 3 5 2
2011 5 3 2 -
2012 5 4 1 -
2013 6 3 3 1
2014 8 2 3 3
2015 16 2 14 3
2016 12 5 7 5
2017 7 5 2 2
2018 15 5 10 7
2019 4 1 3 1
Total 201 86 115 46

Acceptance115 

114  ���According to Article 31.1 of the Constitutional Court Procedure Law, decisions of the Constitutional Tsets shall 
be delivered in the form of a “conclusion”, “resolution” or “certification”. If the Constitutional Tsets decides that 
the matter is not in breach of the Constitution, it closes the case; as stated on the Law on Constitutional Court 
Procedure, if Constitutional Tsets decides on the disputes described in Section 1, 2, 3 of Article 13 then it is 
referred to as a “conclusion”; if it reconsiders a dispute described in Article 13.1 then it is called a “resolution”; 
and if it decides on disputes described in Article 21.4 then it is known as a “certification”.

115  ���The Constitutional Court shall consider and deliver a judgment and the Parliament shall discuss the judgment of 
the Constitutional Court. If the judgment is rejected by the Parliament, the Constitutional Court shall reconsider 
the entire dispute from the start by a full bench composition and deliver a final resolution.

115  ���The Constitutional Court shall consider and deliver a judgment and the Parliament shall discuss the judgment of 
the Constitutional Court. If the judgment is rejected by the Parliament, the Constitutional Court shall reconsider 
the entire dispute from the start by a full bench composition and deliver a final resolution.
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11. Myanmar

Constitutional Tribunal of the Union

Overview
The constitutional basis for the freedom of expression is found in Section 354 
of the Constitution.  Specifically, it mentions that “citizens shall be at liberty … 
to express and publish freely their conviction and opinions …” Section 354 also 
contains the rights to assembly and association, as well as guarantees regarding the 
development of language, literature, culture and religion. Myanmar has not ratified 
the International Covenant on Civil and Political Rights (ICCPR). The executive 
plays a unique leadership role and facilitates the effective implementation of the 
freedom of expression, and safeguards these rights within the framework of policy 
directives. In addition to stipulating rights, Section 354 of the Constitution also 
states that the exercise of the rights contained in this Section shall not be contrary 
to laws, Union security, law and order, community peace and tranquillity, or public 
order and morality. According to Section 381, no citizens shall be denied redress 
by due process of law for grievances entitled under law, except in times of foreign 
invasion, insurrection, or emergency. The Constitution confers the important task 
of the protection of citizens’ constitutional rights to the Supreme Court. According 
to Section 378 of the Constitution, the Supreme Court has the power to issue five 
types of writs. It is important to note that the Constitutional Tribunal of the Union 
of Myanmar can only deal with cases on constitutional rights if a reference is 
made by the Supreme Court. To date, such references have not yet been made. 
Within the context of freedom of expression on the internet, examples of relevant 
laws include the Computer Science Development Law, the Electronic Transactions 
Law, the Telecommunication Law, the Media Law, the Printing and Publishing 
Law, and the Law Protecting the Personal Liberty and Security of Citizens. In 
terms of relevant adjudication, two cases from the Township Courts are mentioned 
in this chapter.

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet
Annex: 
 1.   List of cited legal provisions
 2.   Case statistics
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I. Defining freedom of expression

A. Scope and character

In most of the democratic countries, constitutional rights are legal rights of their 
citizens and are protected by the constitution and laws. It is vital to oversee how 
the constitutional law regulates the fundamentals of freedom of expression. 
Freedom of expression is one of the important basic rights for the protection and 
promotion of all basic human rights, and the safeguard for this freedom requires 
constant support from the authorities concerned. Individual rights, such as equality 
before the law, freedom of speech and expression, peaceful assembly, freedom to 
practice religion are common to most liberal democracies. The right to freedom 
of expression shall be exercised and entitled to all citizens, irrespective of place 
of birth, religion, caste, creed, colour, race or ethnicity, nationality, sex, gender 
identity or sexual orientation, or political opinion. These rights are manifestly 
adopted for the benefit of all human beings. Sharing of information with regard 
to the voting processes, freedom of election campaign, freedom of peaceful 
assembly deal with the democratic process. Additionally, the right to access, 
receive and divulge information is also crucial in the democratic procedure. One 
of the characteristic features of modern constitutional law is the right to claim 
constitutional remedies with the task to protect civil rights. It can be exercise 
by means of an application of writs. If an individual right has been violated, an 
application of writs can be submitted to the Supreme Court. Violation of those 
rights shall be punishable under the law and subject to the discretion of the judicial 
sector. 

As the government is responsible to protect the freedoms and liberties of all 
individuals whom it governs, the Constitution of the Republic of the Union of 
Myanmar (2008) embodies fundamental rights in Chapter I (Basic Principles) and 
in Chapter VIII (Citizen, Fundamental Rights and Duties of Citizens). Most of the 
basic rights provided in the Constitution originated from the basis of Universal 
Declaration of Human Rights. 

These principles have been given to guide the Government to implement and to 
enact laws which guarantee its citizens to enjoy constitutional rights independently 
and in the proper manner. And also these rights serve to point out the advantages 
and disadvantages, arising out of the implementation of government’s policies in 
all sectors.

According to section 347 of the Constitution of Myanmar (2008), the Union 
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shall guarantee any person to enjoy equal rights before the law and shall equally 
provide legal protection. Under section 348 of the Constitution, the Union shall 
not discriminate any citizen of the Republic of the Union of Myanmar, based on 
race, birth, religion, official position, status, culture, sex and wealth.

Section 354 and section 365, the most significant constitutional provisions 
specifically highlighting the concept of freedom of expression as provided for in 
the Constitution of Myanmar (2008), are stated below: 

Section 354 - Every citizen shall be at liberty in the exercise of the following 
rights, if not contrary to the laws, enacted for Union security, prevalence of law 
and order, community peace and tranquility or public order and morality:

(a)  to express and publish freely their conviction and opinions;
(b)  to assemble peacefully without arms and holding procession;
(c)  to form associations and organizations;
(d)  to develop their language, literature, culture they cherish, religion they 

profess, and customs without prejudice to the relations between one 
national race and another or among national races and to other faiths.

Section 365 - Every citizen shall, in accord with the law, have the right to freely 
develop literature, culture, arts, customs and traditions they cherish. In the process, 
they shall avoid any act detrimental to national solidarity. Moreover, any particular 
action which might adversely affect the interests of one or several other national 
races shall be taken only after coordinating with and obtaining the settlement of 
those affected.

There are currently around 194 Constitutions in effect in the world and 184 
countries have adopted the right to freedom of expression. About 95% of these 
constitutions provide some form of protection for freedom of expression.116 
National laws are enacted to this effect. 

Myanmar remains committed to its obligations to preserve freedom of expression 
so long as it does not adversely affect the rights of others. Legal restrictions will be 
imposed if an action undermines law and order. The basic concept of freedom of 
expression is one may act freely but not misrepresent others and legal restrictions 
can be imposed on speech which activate subversive activities or unlawful 
conduct.

In Myanmar, many National Laws, such as the Penal Code, 1860, the Unlawful 
Associations Act, 1908, the Official Secrets Act, 1923, the Electronic Transactions 

116  http://constitutionalrights.constitutioncenter.org/
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Law, 2004, the Telecommunications Law, 2013, the Media Law, 2014 and the 
Peaceful Assembly and the Peaceful Procession Law, 2011, deal with the right to 
freedom of expression.

Freedom of expression implies a commitment to democracy, good governance and 
political accountability. Accordingly, many international documents, conventions 
and treaties such as the International Covenant on Civil and Political Rights (ICCPR), 
the African Charter on Human and Peoples’ Rights (ACHPR), the American 
Convention on Human Rights (ACHR), the ASEAN Human Rights Declaration 
and many other constitutions embrace the same important approach provided under 
the Universal Declaration of Human Rights. The valuable concept of freedom of 
expression is widely recognized and accepted by the international community.

Although Myanmar has not ratified the International Covenant on Civil and 
Political Rights (ICCPR), the Government enacted the Peaceful Assembly and 
Peaceful Procession Law with a view to implement the freedom of expression in 
alignment with the international practice since 2011. Previously, the prior approval 
by the authorities is required concerning censorship before publication for all print 
media and this procedure was totally lifted by the Government in August 2012. 
Consequently, the publications of independent daily newspapers are permitted and 
allowed exiled Myanmar media organizations to return to the country. 

In order to prevent effectively the grave abuse of the noble concept of freedom 
of expression with criminal intent such as unlawful activities, defamation and 
obscenity are penalized by the following laws under certain conditions if it affected 
the public interest. The following provide examples from relevant legislation:

Section 66 (d) and 68 (a) of the Telecommunication Law, 2013

Section 66 (d) of the Telecommunications Law provides criminal penalties 
for ‘extorting, defaming, disturbing or threatening to any person by using any 
telecommunications network’. 
Section 68 (a) the Telecommunication Law prohibits “communication, reception, 
transmission, distribution or conveyance of incorrect information with dishonesty 
or participation”.

Sections 33 and 34 (d) of the Electronics Transactions Law, 2004

Section 33 criminalizes any of the following acts using ‘electronic transactions 
technology;

(a)  doing any act detrimental to the security of the State or prevalence 
of law and order or community peace and tranquility or national 
solidarity or national economy or national culture,
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(b)  receiving or sending and distributing any information relating to 
secrets of the security of the State or prevalence of law and order or 
community peace and tranquility or national solidarity or national 
economy or national culture.

Section 34 (d) of the Electronic Transactions Law, 2004 criminalizes the creating, 
modifying or altering of information or distributing of information created, 
modified or altered by electronic technology to be detrimental to the interest of or 
to lower the dignity of any organization or any person.

The Unlawful Associations Act, 1908

The Unlawful Association Act was enacted in 1908. Section 17(1) of that law 
provides for two to three years imprisonment for any person who “is a member 
of an unlawful association, or takes part in meetings of any such association, or 
contributes or receives or solicits any contribution for the purpose of any such 
association or in any way assists the operations of any such association”.

The Official Secrets Act, 1923

Consecutive Myanmar authories have applied the Official Secrets Act, enacted 
since 1923, disclosures of confidential restricted official documents, papers,.. etc. 
Section 3(1) of the Official Secrets Act, 1923 establishes criminal penalties of 
up to 14 years’ imprisonment within a wide range of activities from “entering a 
prohibited place”; making sketches, plans, models or notes that may be "useful to 
an enemy”; and obtaining, collecting, recording, publishing or communicating “any 
secret official code or password, or any sketch, plan, model, article or note or other 
document or information which is calculated to be or might be or is intended to be, 
directly or indirectly, useful to an enemy”. 

Some provisions of the Penal Code 1861

Article 295 (a) of the Penal Code, which provides for up to two years of 
imprisonment for ‘outraging religious feelings’, has frequently been used against 
religious minorities and individuals speaking out against extremism.
Article 505 of the Penal Code provided that whoever makes, publishes or 
circulates any statement, rumor or report,-

(a)  with intent to cause, or which is likely to cause, any officer, soldier, 
sailor or airman, in the Army, Navy or Air Force to mutiny or 
otherwise disregard or fail in his duty as such; or

(b)  with intent to cause, or which is likely to cause, fear or alarm to the 
public or to any section of the public whereby any person may be 
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induced to commit an offence against the State or against the public 
tranquility; or

(c)  with intent to incite, or which is likely to incite, any class or 
community of persons to commit any offence against any other class 
or community,

shall be punished with imprisonment which may extend to two years, or with fine, 
or with both.

Exception. - It does not amount to an offence, within the meaning of this section, 
when the person making, publishing or circulating any such statement, rumor or 
report has reasonable grounds for believing that such statement, rumor or report is 
true and makes, publishes or circulates it without any such intent as aforesaid.

B. Rights holders

Basically, citizens are entitled to constitutional rights.  Section 345 of the 
Constitution prescribes that all persons who have either one of the following 
qualifications are citizens of the Republic of the Union of Myanmar:

(a)  person born of parents both of whom are nationals of the Republic of 
the Union of Myanmar; 

(b)  person who is already a citizen according to law on the day this 
Constitution comes into operation. 

Under section 346 of the Constitution, citizenship, naturalization and revocation of 
citizenship shall be as prescribed by law.

According to section 347 of the Constitution, the Union shall guarantee any person 
to enjoy equal rights before the law and shall equally provide legal protection and 
section 348 of the Constitution provided that the Union shall not discriminate any 
citizen of the Republic of the Union of Myanmar, based on race, birth, religion, 
official position, status, culture, sex and wealth. 

In accordance with the above section 354 and 365 of the Constitution, every 
citizen of the Republic of the Union of Myanmar shall be entitled the right to 
freedom of expression.

Under existing laws, the misuse of the right to freedom of expression to affect 
the public interests and the legal order is strictly prohibited. These rights shall be 
observed but must give due respect to the rights of others and not to infringe on 
the constitutional system and public moral. The bill of rights for non-citizens is 
neither provided nor supported in the Constitution. 
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C. Obligations

The executive sector plays a unique leadership role and facilitates the effective 
implementation of freedom of expression and safeguards these rights within the 
framework of policy directives. Formulation, monitoring and evaluation of policy 
should be focused in pursuance of universal rights.

It is also vital for citizens to observe and follow laws and rules, and violations will 
be held accountable on their action.

Nevertheless, the fundamental rights may be suspended to a certain extent in case 
of unavoidable circumstances. Section 379 of the Constitution stipulates that “at 
the time of the occurrence of the following situation, the rights under Section 377 
shall not be suspended unless the public safety may so require: 

(a)  in time of war; 
(b)  in time of foreign invasion; 
(c)  in time of insurrection.”

During a state of emergency, the President may, if necessary, restrict or suspend as 
required one or more fundamental rights of citizens residing in the areas where the 
state of emergency is in operation. The President shall also specify the areas and 
the duration that the state of emergency is in operation. 

The Constitution addresses the important task of protection of the constitutional 
rights of citizens by empowering the Supreme Court to use various types of 
writs. Under section 295 of the Constitution, the Supreme Court has the power to 
issue writs for protecting and promoting the constitutional rights of citizens. In 
connection with the filling of application for rights granted, the Supreme Court 
of the Union shall have the power to issue the following writs suitable: (1) Writ 
of Habeas Corpus; (2) Writ of Mandamus; (3) Writ of Prohibition; (4) Writ of 
Quo Warranto; (5) Writ of Certiorari.117 The Constitutional Tribunal can give the 
resolution over cases of constitutional rights which are transferred by the Chief 
Justice of the Supreme Court for the requirement of interpretation, resolution and 
opinions of the Constitutional Tribunal. The application submitted by citizens with 
regard to the issuance of writs for their redress shall be suspended in the specific 
areas where the state of emergency is declared.

A mechanism namely, Myanmar National Human Rights Commission 
(MNHRC)118 was established under Paris Principle, since 5th September 2011 in 

117��Section 378 of the Constitution of Myanmar.
118��http://www.mnhrc.org.mm/en/ 
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order to promote human rights protection in Myanmar. In 2014, after the Myanmar 
National Human Rights Commission Law was promulgated, the commission was 
reformed and a wide range of duties and powers empowered as follows:

(a) promoting public awareness of human rights and efforts to combat 
all forms of discrimination through the provision of information and 
education;

(b) carrying out the following to monitor and promote compliance with 
international and domestic human rights laws:

(i)    recommending to the government the international human 
rights instruments to which Myanmar should become a party;

(ii)    reviewing existing laws and proposed bills for consistency with 
the international human rights instruments to which the State 
is a party and recommending the legislation and additional 
measures to be adopted for the promotion and protection of 
human rights to the Pyidaungsu Hluttaw (Union Parliament) 
through the Government;

(iii)    assisting the Government in respect of its preparation of 
reports to be submitted under obligation in accordance with 
the international human rights instruments to which the State 
is a party and on the contents of those reports.

(c) verifying and conducting inquiries in respect of complaints and 
allegations of human rights violations;

(d) visiting the scene of human rights violations and conducting inquiries, 
on receipt of a complaint or allegation or information;

(e) inspecting the scene of human rights violations and, after notification, 
prisons, jails, detention centers and public or private places of 
confinement;

(f) consulting and engaging the relevant civil society organizations, 
business organizations, labor organizations, national races 
organizations, minorities and academic institutions, as appropriate;

(g) consulting, engaging and cooperating with other national, regional 
and international human rights mechanisms, including the Universal 
Periodic Review, as appropriate;

(h) responding to any matter referred to the Commission by the 
Pyidaungsu Hluttaw (Union Parliament) or the Pyithu Hluttaw (Lower 
House) or the Amyotha Hluttaw (Upper House) or the Government;

(i) responding to the specific matters referred by the President in 
connection with the promotion and protection of human rights;

(j) preparing reports in respect of the functions of the Commission and 
publishing them as appropriate;

(k) carrying out anything incidental or conducive to the implementation 
of any function of the Commission;
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(l) submitting to the President and the Pyidaungsu Hluttaw (Union 
Parliament) an annual report on the situation of human rights in 
Myanmar, the activities and functions of the Commission, with such 
recommendations as are appropriate;

(m) submitting special reports on human rights issues to the President as 
and when necessary.

II. Legitimate restrictions

A. Model of restrictions

A denial of constitutional rights can be pursued at the Supreme Court as 
mentioned above with an exception of a time of national emergency. Additionally 
the application submitted by citizens with regard to the issues of writs for their 
constitutional rights are suspended during a state of emergency for the public 
interest and safety required.

Moreover, in section 381, except in the following situations and time, no citizen 
shall be denied redress by due process of law for grievances entitled under law:

(a) in time of foreign invasion;
(b) in time of insurrection;
(c) in time of emergency.

According to section 354, every citizen shall be at liberty in the exercise of the 
following rights, if not contrary to the laws, enacted for Union security, prevalence 
of law and order, community peace and tranquillity or public order and morality:

(a) to express and publish freely their convictions and opinions;
(b) to assemble peacefully without arms and holding procession;
(c) to form associations and organizations;
(d) to develop their language, literature, culture they cherish, religion they 

profess, and customs without prejudice to the relations between one 
national race and another or among national races and to other faiths. 

There are laws and regulations imposing certain constraints with a purpose to 
prevent possible misuse of the freedom of expression. The right to freedom of 
expression must be respected, protected and must be defended against any offences 
or misappropriate activities in manner or purpose resulting in damage to society. It 
is obligated to exercise self-restraint and avoid action which would undermine law 
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and order. These are the Printing and Publishing Enterprise Law, 2014, the News 
Media Law, 2014, the Telecommunication Law, 2013, the Electronic Transaction 
Law, 2004, the Peaceful Assembly and Peaceful Procession Law, 2016, the Penal 
Code, 1860 and the Law Protecting the Personal Liberty and Security of Citizens, 
2017.

For example, in section 8 of the Printing and Publishing Enterprise Law, the 
printer or publisher shall not print or publish the publications contained in any of 
the following matters:

(a)  expressing the matters to be affected the ethnic groups or the citizens 
racially, religiously or culturally;

(b)  expressing the matters to be affected national security, rule of law, 
community peace and tranquility, or equality, freedom, justice and 
rights of every citizen;

(c)  expressing obscene words;
(d)  encouraging and inciting crimes, brutality, violence, gambling, and the 

offence of narcotic drugs and psychotropic substances.

According to section 10 of the Peaceful Assembly and Peaceful Procession Law, 
the persons who hold peaceful assembly and peaceful procession shall not:

(a) speak or conduct that may cause disturbance, obstruction, nuisance, 
danger, injury or forced persuasion to the public;

(b) conduct that may cause environmental pollution at the place of 
assembly or along the route of procession;

(c) obstruct with intent to disturb vehicles, pedestrians and the public;
(d) speak or conduct which may affect the State and Union, race or 

religion or human dignity and morality;
(e) give a talk providing false information or false data;
(f) hold or show other flags, posters and signboards other than the notified 

flags, posters and signboards in holding peaceful assembly and 
peaceful procession;

(g) use other loud speakers other than loud hailer or chant and shout other 
slogans other than the notified slogans in holding peaceful assembly;

(h) conduct or speak intended to discriminate and degrade treatment and 
denigrate due to distinction among human beings;

(i) induce any person by giving money or something to hold peaceful 
assembly and peaceful procession dishonestly;

(j) act of threat to, force to, coercion, undue influence on any person in 
holding peaceful assembly and peaceful procession;

(k) breach conditions in this Law and violate agreements in respect of 
conditions predetermined by authorized persons or organizations 
according to the local requirement.
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B. Content of restrictions

There are laws and regulations imposing certain constraint with a purpose to 
prevent possible misuse of the freedom of expression. Under this circumstances, 
section 3 of the Law Protecting the Personal Liberty and Security of Citizens, 2017 
provided that every citizen has the right to the full independence and personal 
security of the citizens of the constitution. Additionally, the section 8(f) of that 
law provided that no person shall intervene in family affairs or in any way hurt or 
damage one's reputation or reputation without permission, permit or warrant, in 
accordance with the existing laws, without the permission of the President or the 
Union Government without the permission of a citizen.

The above-mentioned constraints on freedom of expression are adopted under 
specific laws to ensure respect of rights, reputation of other and to protect national 
security, public order, public health and morals. The main substance of imposing 
constraints is to give protection without prejudice to the legitimate interests of 
others. 

Strict censorship of print media, motion pictures, private newspapers, etc. is 
enforced under previous laws. However, it was liberalized in 2018 under a new 
democratic system, sole exception being censorship for post publication as 
required for the public interests, law and order of the State. 

C. Standards of review

Under section 378 of the Constitution, the Supreme Court has the mandate to issue 
various types of writs for citizens whose fundamental rights have been violated.

The suspension of constitutional rights of citizens is not permitted in times of war, 
foreign invasion and in times of insurrection as stipulated by the Constitution and 
the Law of the Supreme Court.

Under the Law Relating to the Application of Writ, 2014, the Supreme Court is 
mandated to issue five types of writs and detailed procedure for the submission 
is described. The applicant shall, after presenting the detailed facts of the case 
and cause of damage, file the application in accord with the prescribed rules and 
procedures. The Supreme Court hears the application after required documents 
and affidavits are completed. 

Despite Myanmar is not a state party to the International Covenant on Civil and 



11. Myanmar   391

Political Rights (ICCPR), the right to freedom of expression is well protected by 
the national law. The concerned authorities give serious consideration to enter into 
the ICCPR Convention. 

III. Impact of the Internet

A. Relevant laws and regulations

Since modern technology plays a vital role in the globalized world, the use of 
internet in Myanmar has become a huge source of information. Subsequently, 
Myanmar cyber laws are enacted, focusing on protection of the rights of citizens. 

Section 357 of the Constitution states that the Union shall protect the privacy and 
security of home, property, correspondence and other communications of citizens 
under the law subject to the provisions of this Constitution. Moreover, section 354 
(a) describes the freedom of expression if not contrary to the laws, enacted for 
Union Security, prevalence of law and order, community peace and tranquility or 
public order and morality. 

The Computer Science Development Law related to the internet was firstly 
introduced in 1996. This Law contributes not only to the development of computer 
science, but also supports the internet network, particularly transmission, 
reception, communication, recording and distribution of the information.

Section 28 of the above mentioned Computer Science Development Law states 
that a person desirous of setting up a computer network or connecting a link inside 
the computer network shall apply to the Ministry of Communications, Posts and 
Telegraphs in accordance with the stipulations to obtain prior sanction.

The other important law, namely Electronic Transactions Law (2004), creates 
a range of online offences in a broader sense. Section 33 provides that whoever 
commits any of the following acts by using electronic transactions technology 
shall, on conviction be punished with imprisonment for a term which may extend 
from a minimum of 7 years to a maximum of 15 years and may also be liable to a 
fine:

(a) Doing any act detrimental to the security of the State or prevalence 
of law and order or community peace and tranquility or national 
solidarity or national economy or national culture;
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(b) Receiving or sending and distributing any information relating to 
secrets of the security of the State or prevalence of law and order or 
community peace and tranquility or national solidarity or national 
solidarity or national economy or national culture.

The offences listed in section 33 of the Electronic Transaction Law are replicated 
in the Computer Science Development Law, as section 34.

Section 34 of the Electronic Transactions Law states that whoever commits any of 
the following acts shall, on conviction be punished with imprisonment for a term 
which may extent to 5 years or with fine or both:

(a) Sending, hacking, modifying, altering, destroying, stealing, or causing 
loss and damage to the electronic record, electronic data message, or 
the whole or part of the computer programme dishonestly;

(b) Intercepting of any communication within the computer network, 
using or giving access to any person of any fact in any communication 
without permission of the originator and the addressee’;

(c) Communicating to any other person directly or indirectly with a 
security number, password or electronic signature of any person 
without permission or consent of such person;

(d) Crating, modifying or altering of information or distributing of 
information created, modified or altered by electronic technology 
to be detrimental to the interest of or to lower the dignity of any 
organization or any person.

According to section 33 and 34 of the Electronic Transactions Law, above 
restrictions concern the issues of blocking, filtering or regulating specific content 
on the internet.

Briefly, the Telecommunication Law gives more opportunities to the general public, 
utilize most telecommunications service by expanding the telecommunication 
network which coverages the whole country.

Section 66 (d) of the Telecommunication Law provides that whoever commits 
any of the following acts shall, on conviction, be liable to imprisonment for a term 
not exceeding two years or to a fine or to both; extorting, coercing, restraining 
wrongfully, defaming, disturbing, causing undue influence or threating to any 
person by using any telecommunications network.

In section 68 of the Telecommunication Law state that whoever commits any of 
the following acts shall, on conviction, be liable to imprisonment for a term not 
exceeding one years or to a fine or to both.
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(a) Communications, reception, transmission, distribution or conveyance 
of incorrect information with dishonesty or participation;

(b) Prohibiting, obstructing or interfering the transmission, reception, 
communication, conveyance or distribution of transformation without 
permission;

(c) Entering without the permission into the place restricted with the 
approval of the Department where Telecommunication Service are 
provided;

(d) Prohibiting, obstructing or disturbing any person who has been 
assigned duty on any Telecommunications Service by a licensee from 
serving his duty.

Despite some private sectors expressing their concern and criticism, the right to 
freedom of expression is improving in a fast-flowing stream.

Among the many Union Laws, the Media Law of 2014 is well known and 
stipulates the code of conduct for media sector as follows: 

(a) Evaluation shall be performed to ensure accuracy and reliability of 
every bit of information and their completeness.

(b) When incorrect news has been published and amendment / revision is 
necessary, and this takes place in the Print Media, this revision shall 
have to be printed in an eye-catching position of the page or, if in other 
media, this should be published immediately.

(c) While news regarding some cases for which litigation is being run is 
published, the person prosecuted shall be considered innocent until the 
court has passed its judgment and any news related criticism which 
means disregard to the court shall be avoided.

(d) While news photos, voices and picture are published, improper ways 
of modifying them with the help of certain technologies shall have to 
be avoided.

(e) Apart from criticisms, opinions and features, no other views and 
opinions of journalist or reporter shall be comprised of.

(f) Intellectual properties which belong to others shall not be plagiarized 
or published without asking for their permission.

(g) Writing news which related to the interests of the public, a writing 
style which deliberately affects the reputation of a specific person or 
an organization or generates negative impacts to human rights shall be 
avoided.

(h) Ways of writing which may inflame conflict regarding nationality, 
religion and race shall be avoided.

(i) Ethics and regulations which are published by the Myanmar News 
Media Council shall be obeyed.
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The Printing and Publishing Law regulates certain conditions for publishers to 
comply as stated below:

(a) reveals a subject that aggrieves, other similar national races or other 
different national races and similar or other religion.

(b) instigates for violence or jeopardizes the tranquility of community; 
and prevalence of law and order

(c) portrays obscene language, pictures, photos and paintings.
(d) abets and instigates any criminal case, cruelty, violence, gambling, 

committing Narcotics Drugs and Psychotropic substances crimes.

B. Judicial interpretation

The Constitutional Tribunal is empowered to interpret the Constitution, to 
scrutinize Laws of Parliaments, to decide constitutional disputes between State 
institutions and other judicial power. According to section 323 of the Constitution, 
in hearing a case by an ordinary Court, if there arises a dispute questioning the 
provisions contained in any law contradict to the Constitution, and if no resolution 
has been made by the Constitutional Tribunal of the Union on the said dispute, 
the said Court shall stay the trial and submit its opinion to the Constitutional 
Tribunal of the Union in accord with the prescribed procedures. In respect of the 
said dispute, the resolution of the Constitutional Tribunal of the Union shall be 
applied to all cases.  The Constitutional Tribunal can decide the case regarding 
constitutional rights only upon the reference of the Supreme Court with the 
recommendation of the Chief Justice. To date, reference cases of individual rights 
have not yet appeared.

Two significant cases of individual rights decided by the Township Courts in 
recent years concerning section 66(d) of the Telecommunication Law is quoted 
below-

In the first case, Lt.Col Kyaw Htin vs Ma Chaw Sandi Htun (2015), on her 
Facebook page, Ma Chaw Sandi Htun posted a satirical graffiti of a military officer 
wearing a women’s longyi (skirt). On December 28, 2015, she was sentenced to six 
months of imprisonment under section 66 (d) of Myanmar’s Telecommunications 
Law on the ground that her action amounted to harm the integrity and reputation 
of the armed forces particularly to the Commander in Chief of the Armed Forces. 
It was also found that the theme of displaying a woman’s attire on the head or 
upper parts of a man’s body was deemed to be offences in Myanmar society.

The second case, on October, 2015, the activist Patrick Lun Jaa Lee was arrested 
for sharing a picture on his Facebook page of a person stepping on a photograph 
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of the Commander in Chief of the Armed Forces, following a request by an 
unidentified individual with a caption “if you share this picture, action will be 
taken against you and also warn that sharing this picture is dangerous”.  He was 
charged pursuant to section 66 (d) of the Telecommunications Law. The Court had 
opined that, the picture and caption posted on Facebook is “against the culture and 
customary context” of Myanmar society. On January 22, 2016, the Court found 
Patrick Lun Jaa Lee was guilty of “online defamation” and sentenced him to six 
months of imprisonment.

The two sections of the Telecommunication Law was amended in 2017 that “shall, 
on conviction, be liable to imprisonment for a term not exceeding two years or 
to a fine or to both”. The previous section describes that “shall, on conviction, be 
liable to imprisonment for a term not exceeding three years or to a fine or to both”. 
Moreover, section 80 is amended that 

(a) the offences under this law shall be deemed as cognizable offence.
(b) in prosecution under this law, prior sanction of the Ministry shall be 

obtained.
(c) if not by the victim him/herself or the authorized person by the 

victim, the case against the defaming to any person by using any 
telecommunications network shall not be filed at any court.

Moreover, the penalty section on the Electronic Transactions Law was amended in 
2014. 

C. Other relevant issues

The Law Protecting the Personal Liberty and Security of Citizens, 2017 was 
proclaimed in 2017, after significant priority was given to the importance of an 
individual's privacy and personal data.

Section 8 of the Law Protecting the Personal Liberty and Security of Citizens, 
2017 prescribes that in the absence of an order, permission or warrant issued in 
accordance with existing law, or permission from the Union President or a Union-
level Government body:

(a) No one shall enter into a citizen’s private residence or a room used as 
a residence, or a building, compound or building in a compound, for 
the purpose of purpose of search, seizure, or arrest.

(b)  No citizen shall be surveilled, spied upon, or investigated in a manner 
which could disturb their privacy and security or affect their dignity. 

(c)  No person shall have their communication with another person or 
communications equipment intercepted or disturbed with in any way.
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(d)  No one shall demand or obtain personal telephonic and electronic 
communications data from telecommunication operators.

(e) No one shall open, search, seize or destroy another person’s private 
correspondence, envelope, package or parcel.

(f)  No one shall unlawfully interfere with a citizen’s personal or family 
matters or act in any way to slander or harm their reputation.

(g)  No one shall unlawfully seize the lawfully-owned movable or 
immoveable property of a citizen, or intentionally destroy either 
directly or by indirect means.

Section 10 of this law imposed the penalty that whosoever found guilty of 
committing an offence under section 7 or section 8, shall, in addition to a sentence 
for a period of at least six months, and up to three years, shall also  pay a fine 
of between three hundred thousand (300,000) and fifteen hundred thousand 
(1,500,000) kyats.

In conclusion, Myanmar affirms its commitment and fulfils its aspiration to protect 
the fundamental right to freedom of expression, enshrined in the Constitution, and 
other related laws so as to ensure these rights and freedom will become a reality in 
public life. Myanmar, a new democratic State in the transition process of federal 
democracy, also obliged to comply and to take all appropriate steps to prevent 
any violation on the freedom of expression by all Governments’ sectors and 
Institutions. 

Despite the above, there is a pressing need to exercise freedom of expression 
fully in Myanmar society, it is imperative that these rights are to be performed 
in a context of mutual respect for others' rights. Adverse effect caused to others 
or implication of other is not favoured and it is strictly prohibited. Attention has 
been given to the important fact that every citizen should be duty bound by law. It 
should not lead to circumstances prejudicial to the public interest and good order 
of the State. 

The right to freedom of expression must be respected, protected and must be 
defended against any offences or misappropriate activities in manner or purpose 
resulting in damage to society. The constraints on freedom of expression are 
adopted under specific laws to ensure respect of others’ rights, reputation of others 
and to protect national security, public order, public health and morals. Nowadays, 
internet access has significantly and widely expanded among individuals, groups 
and legal entities, and is growing into a distinguishable element of the freedom of 
expression.

Myanmar is obliged to comply and to take all necessary steps to prevent any 
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violation on the freedom of expression as stipulated by the Constitution. 

It is important for both sides to strike careful balance and judge between freedom 
of expression and to respect the individual’s right to privacy. 

Annex 1: List of cited legal provisions

1.  The Constitution of the Republic of the Union of Myanmar, 2008
• Section 295
• Section 323
• Section 345
• Section 346
• Section 347
• Section 348
• Section 354
• Section 357
• Section 365
• Section 377
• Section 378
• Section 379
• Section 381

2.  The Penal Code, 1860
• Section 295
• Section 505

3.  The Unlawful Associations Act, 1908
• Section 17

4.  The Official Secrets Act, 1923
• Section 3
• Section 34

5.  The Computer Science Development Law, 1996
• Section 28
• Section 34

6.  The Electronics Transactions Law, 2004
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• Section 33
• Section 34

7.  The Telecommunication Law, 2013
• Section 66
• Section 68

8.   The Myanmar National Human Rights Commission Law, 2014

9.   The Printing and Publishing Enterprise Law, 2014
• Section 8

10.   The News Media Law, 2014
• Section 9

11. The Law Relating to the Application of Writ, 2014

12.  The Peaceful Assembly and Peaceful Procession Law, 2016

13.   The Law Protecting the Personal Liberty and Security of Citizens, 2017
• Section 3
• Section 8
• Section 10

Note on Annex 1: Law is enacted by the highest legislative body. In Myanmar, 
before 1962 the enacted law was called “Act”, and after the Revolutionary Council 
took over state power, the enacted law was called “Law”. Today, the term “Law” 
continues to be used.
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Annex 2: Case statistics

Since establishment (March 2011 – Dec. 2019)

Type Total Constitutionality 
of Statutes Competence Dispute

Filed 16

Settled 16

Decided by 
Full Bench

Unconstitutional 4 1

Constitutional 1 1

Dismissed 4 2

Withdrawn - 3

2019

Type Total Constitutionality 
of Statutes Competence Dispute

Filed 2

Settled 2

Decided by 
Full Bench

Unconstitutional - -

Constitutional - -

Dismissed 1 1

Withdrawn - -

Pending - -

General note on the Annex sections: As mentioned in Section III.B. of this Fact 
File, the Constitutional Tribunal can decide cases regarding constitutional rights 
only upon the reference of the Supreme Court with the recommendation of the 
Chief Justice. To date, such reference cases have not yet appeared. As a result, the 
Constitutional Tribunal has not yet dealt with cases on the constitutional rights of 
citizens. Therefore, this Fact File’s Annex neither contains a list of cited cases nor 
a section of case summaries.
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12. Pakistan

Supreme Court

Overview
Article 19 of the Constitution guarantees to citizens of Pakistan the freedom of 
speech and expression as a fundamental right. This Article also guarantees the 
freedom of the press. Pakistan is a state party to the International Covenant on 
Civil and Political Rights (ICCPR). Even though Article 19 of the Constitution 
speaks of the freedom of expression for citizens of Pakistan, the rule of law 
principle enshrined in Article 4 ensures such freedom to foreigners also, in the 
absence of a law to the contrary. The Supreme Court has expounded on the 
positive and negative nature of fundamental rights, and this also applies to the 
freedom of speech and expression. The Constitution of Pakistan does not contain 
a general provision on the restrictions applicable to all fundamental rights. 
Instead, certain restrictions are provided separately for each of the fundamental 
rights within the respective provision relating to that right. Therefore, Article 
19 itself enumerates grounds which allow the legislature to impose reasonable 
restrictions by law on the freedom of expression. Other constitutional provisions 
which affect the restriction of the freedom of expression include Article 8(3) 
(maintenance of public order) and Article 232 (state of emergency). In terms of 
standards of review, the Supreme Court and the High Courts have issued rulings 
which discuss the meaning of reasonableness as well as the application of the 
concept of proportionality. Regarding the impact of the internet, even though the 
Constitution does not directly stipulate the right to access the internet, Article 19 is 
comprehensive enough to include freedom of expression and access to information 
in the context of the internet. Laws relevant to freedom of expression on the 
internet include the Prevention of Electronic Crime Act (2016) and the Pakistan 
Telecommunication (Re-organization) Act (1996). The High Courts have issued 
rulings on freedom of expression on the internet, including cases concerning 
postings on Facebook and YouTube.

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet

Annex: 
 1.   List of cited legal provisions
 2.   List of cited cases
	 3.			Summaries	of	significant	cases
 4.   Case statistics
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I. Defining freedom of expression

A. Scope and character

Relevant provisions in the Constitution 

Article 19 of the Constitution of the Islamic Republic of Pakistan, 1973 
(“Constitution”) guarantees to citizens of Pakistan the freedom of speech and 
expression as a fundamental right, though making it subject to certain reasonable 
restrictions that may be imposed by law. It declares:

Every citizen shall have the right to freedom of speech and expression, and there shall 
be freedom of the press, subject to any reasonable restrictions imposed by law in the 
interest of the glory of Islam or the integrity, security or defence of Pakistan or any 
part thereof, friendly relations with foreign States, public order, decency or morality, 
or in relation to contempt of court, commission of or incitement to an offence.

Article 8 of the Constitution ensures this freedom, along with all other 
fundamental rights, by declaring the existing laws that are inconsistent with it to 
be void, and by prohibiting the State119 from making, in future, any law taking it 
away or abridging it. The Article states:

(1) Any law, or any custom or usage having the force of law, in so far as it is inconsistent with 
the rights conferred by this Chapter, shall, to the extent of such inconsistency, be void.

(2) The State shall not make any law which takes away or abridges the rights so 
conferred and any law made in contravention of this clause shall, to the extent of 
such contravention, be void.

Articles 184(3) and 199(1)(c) of the Constitution have made the actions of the 
legislature and executive justiciable in the Supreme Court and High Courts120 
of the provinces of Pakistan (“Constitutional Courts”) on the touchstone of the 
alleged violation of any of the fundamental rights including the right to freedom 
of speech and expression, and have empowered these Constitutional Courts to 
make appropriate orders for the enforcement of fundamental rights. The original 
jurisdiction of the Supreme Court, under Article 184(3) of the Constitution, is 

119  ���The term “State” has been defined, by Article 7 of the Constitution, to mean the Federal Government, Parliament, 
a Provincial Government, a Provincial Assembly, and such local or other authorities in Pakistan as are by law 
empowered to impose any tax or cess.

120  ���High Courts of the provinces are also the constitutional courts, next below the Supreme Court in the judicial 
hierarchy of Pakistan. The Supreme Court enjoys appellate jurisdiction over the decisions of the High Courts, 
under Article 185 of the Constitution.
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confined to such cases for the enforcement of any of the fundamental rights which 
involve the questions of public importance, and is not restricted with the condition 
of invoking that jurisdiction by an aggrieved party. Any citizen, even if he is not 
personally aggrieved, may knock at the doors of the Court pro bono public (in the 
public interest) in such cases, or the Court may take cognizance of such cases suo 
motu (of its own motion). The Court, however, possesses the plenary appellate 
powers under Article 185(3) against the orders passed by the High Courts in 
exercise of their jurisdiction conferred upon them by Article 199(1)(c), on the 
applications of aggrieved persons. The exercise of original jurisdiction by the High 
Courts, and of the appellate jurisdiction by the Supreme Court, is not conditioned 
upon the existence of question of public importance; individual grievances with 
reference to the enforcement of fundamental rights are also redressed in exercise 
of this jurisdiction.

History of the provisions

The history of the creation of the fundamental right to freedom of expression, in 
Pakistan, can be traced out in the Objectives Resolution of 1949121 passed by the 
Constituent Assembly of Pakistan that was tasked to make the Constitution of 
Pakistan after the establishment of Pakistan in 1947. This Resolution specified the 
objectives to be achieved by, and laid down the important foundational features of, 
the future Constitution of Pakistan. It provided for the protection of, among other 
rights, the right to freedom of expression thus:

This Constituent Assembly representing the people of Pakistan resolve to frame 
a Constitution for the sovereign independent state of Pakistan; . . . . . . . . Wherein 
shall be guaranteed fundamental rights including equality of status, of opportunity 
and before the law, social economic and political justice, and freedom of thought, 
expression, belief, faith, worship and association, subject to law and public morality;

The first Constitution122 of Pakistan was promulgated in 1956. Article 8 of it 
declared: “Every citizen shall have the right to freedom of speech and expression, 
subject to any reasonable restrictions imposed by law in the interest of the 
security of Pakistan, friendly relations with foreign States, public order, decency 
or morality, or in relation to contempt of court, defamation or incitement to an 
offence.” The same guarantee was embodied in the Constitution of 1962123 and the 

121  ���This Objectives Resolution served as preamble to the Constitutions of 1956, 1962 and 1973, and it ultimately 
became the part of the Constitution in 1985 by the Eighth Amendment, with the insertion of Article 2A in the 
Constitution.

122  ���Prior to the Constitution of 1956, Pakistan was governed in accordance with the provisions of the Government 
of India Act, 1935 by virtue of section 8 of the Indian Independence Act, 1947.

123  ���See Fundamental Right No.9 under Article 6 in Chapter-1 of Part-II of the Constitution of Pakistan, 1962. This 
Constitution originally did not contain the clauses for the provision and protection of Fundamental Rights; 
they were added in it by the Constitution (First Amendment) Act, 1963.
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Interim Constitution of 1972,124 and was carried forth in the present Constitution 
of 1973. The only visible difference in the phrasing of the right in the present 
Constitution is that freedom of press has specifically been mentioned in it and an 
additional ground of restriction on such right, that is the glory of Islam, has been 
added. Although “freedom of press” was not expressly guaranteed in the erstwhile 
Constitutions, yet the Constitutional Courts of Pakistan had read this freedom to 
be included in the phrase, “freedom of speech and expression”.125

International Treaties

Pakistan is among the initial 48 signatories of the Universal Declaration of 
Human Rights (UDHR); Article 19 whereof provides that everyone has the right 
to freedom of opinion and expression. Pakistan has ratified the International 
Convention on the Elimination of All Forms of Racial Discrimination (ICERD). 
Article 5 of the ICERD binds the States Parties to this Convention to prohibit 
and to eliminate racial discrimination in all its forms and to guarantee the right of 
everyone, without distinction as to race, colour, or national or ethnic origin, among 
other civil rights, the right to freedom of opinion and expression. It has also ratified 
the International Covenant on Civil and Political Rights (ICCPR). As per Article 
19.2 of the ICCPR, the States Parties to the Covenant undertook to ensure that 
everyone shall have the right to freedom of expression. This right to freedom of 
expression, under the ICCPR, includes freedom to seek and receive information. 
Pakistan has, therefore, while implementing the said clause of the ICCPR added126 
Article 19-A in its Constitution, which provides: “Every citizen shall have the 
right to have access to information in all matters of public importance subject to 
regulation and reasonable restrictions imposed by law.” 

Judicial Interpretations

The approach of the Supreme Court of Pakistan to the interpretation of the 
fundamental rights guaranteed by the Constitution has been progressive and liberal 
since the very beginning. As far back as in 1957, Muhammad Munir, the then 
Chief Justice of the Supreme Court,127 made the observation: “I consider it to be 
a fundamental canon of construction that a Constitution should receive a liberal 
interpretation in favour of the citizen, especially with respect to those provisions 
which were designed to safeguard the freedom of conscience and worship.”128 
Chief Justice Muhammad Haleem said in the year 1988 that “the Constitution is 

124  ���See Article 16 of the Interim Constitution of the Islamic republic of Pakistan, 1972.
125  ���See Begum Zeb-Un-Nissa Hamidullah v. Pakistan, PLD 1958 Supreme Court 35; Muhammad Muzaffar Khan 

v. The State, PLD 1959 Peshawar 77; Masroor Ahsan v. Ardeshir Cowasjee, PLD 1998 Supreme Court 823.
126  ���Article 19-A has been added by section 7 of the Constitution (Eighteenth Amendment) Act, 2010.
127  ���Chief Justice of the Supreme Court is called the Chief Justice of Pakistan.
128  ���Jabendra Kishore v. Province of East Pakistan, PLD 1957 Supreme Court 9.
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not an imprisonment of the past but is also alive to the unfolding of the future.”129 
Chief Justice Nasim Hasan Shah held in 1993 that “[w]ith the passage of time 
and the evolution of civil society great changes occur in the political, social and 
economic conditions of society. There is, therefore, the corresponding need to re-
evaluate the essence and soul of the fundamental rights as originally provided in 
the Constitution. They require to be construed in consonance with the changed 
conditions of the society and must be viewed and interpreted with a vision to 
the future.”130 In the same case, Justice Ajmal Mian said that “[a] Constitutional 
provision containing Fundamental Right is a permanent provision intended to 
cater for all time to come and, therefore, while interpreting such a provision the 
approach of the Court should be dynamic, progressive and liberal keeping in 
view ideals of the people, socio-economic and politico-cultural values (which in 
Pakistan are enshrined in the Objectives Resolution) so as to extend the benefit of 
the same to the maximum possible.” And Justice Shafi-ur-Rahamn said that “[t]
he Fundamental Rights guaranteed in any Constitution, an organic instrument, are 
not capable of precise or permanent definition. They cannot be charted on a piece 
of paper delineating their boundaries for all times to come.” The Court has, with 
this approach, augmented the fundamental rights guaranteed by the Constitution in 
many cases by extending their scope to all the penumbra rights relating thereto.131

The scope and character of the right to “freedom of expression” has remained 
the subject of interpretation by the Constitutional Courts in several cases since 
its recognition in the Constitution of 1956 till date. The very next year of the 
promulgation of the 1956-Constituion, the Supreme Court held in the case of 
Begum Zeb-Un-Nissa Hamidullah versus Pakistan132 that “[t]he Security of 
Pakistan Act is a pre-Constitution Act, having been passed in May 1952 when 
no basic rights had been guaranteed by the Constitution and the Government had 
absolute authority to restrict the freedom of speech and expression by securing 
legislation to enable it to act in the manner it considered expedient. After the 
Constitution, however, these powers no longer exist and neither the legis-
lature nor the Government can impose any restriction on freedom of speech and 
expression except for the purposes mentioned in Article 8.” The Court, however, 
simultaneously explained the limitations of this right by stating that “it can never 
be contended that the right to free speech includes the right to defame or the right 
of the Press to undermine the security of the State.” Likewise, the High Court of 

129  ���Benazir Bhutto v. Federation of Pakistan, PLD 1988 Supreme Court 416.
130  ���Nawaz Sharif v. President of Pakistan, PLD 1993 Supreme Court 473.
131  ���See Shehla Zia v. WAPDA, PLD 994 Supreme Court 693; General Secretary v. Director Industries, 1994 

SCMR 2061; Arshad Mehmood v. Government Of Punjab, PLD 2005 Supreme Court 193; Watan Party v. 
Federation of Pakistan, PLD 2012 Supreme Court 292; Re Contempt Proceedings Against Chief Secretary, 
Sindh, 2013 SCMR 1752; Re Petition Regarding Miserable Condition Of The Schools, 2014 SCMR 396.

132  ���Begum Zeb-Un-Nissa Hamidullah versus Pakistan, PLD 1958 Supreme Court 35.



12. Pakistan   405

erstwhile Province of West Pakistan133 underlined the importance of the newly 
created fundamental right of speech in the case of Hussain Bakhsh Kausar versus 
The State,134 by observing that “[t]his section [124-A of the Pakistan Penal Code, 
1860], whatever its significance and the scope of its application was before the 
Constitution, will have to be read in the light of the changed circumstances, 
and subject to Article 8 of the Constitution of the Islamic Republic of Pakistan, 
which lays down that every citizen shall have the right to freedom of speech or 
expression subject to any reasonable restrictions imposed by law in the interest 
and security of Pakistan, friendly relations with foreign States, public order, 
decency, or morality, or in relation to contempt of Court, defamation or incitement 
to an offence. Freedom of speech, subject to the restrictions mentioned above 
is essential, because without it the society based on the ideas of peace, order, 
or justice, cannot take shape, nor can the people who wish to live in freedom 
can be assured of greater security guaranteed to them under the Constitution. 
Constitution, as is clear from the wording of Article 8, has been very careful to 
secure to even most repellent of the citizens the common right of free expression 
so long as it does not transgress the limitations placed by law.” The Court further 
observed that “[f]reedom of expression of one’s views is a gift of the Constitution, 
and it cannot be abridged by the people in authority so long as it is not intended to 
create a chaos in the country or disrupt or destroy it . . . . A man is entitled to his 
opinion and is within his right to express it. The citizens of Pakistan are free and 
they must be allowed to live in freedom and the law of the land should conform to 
this freedom.”

The Supreme Court of Pakistan highlighted the importance of the freedom of 
speech in a civilized society, in the case of Pakistan Broadcasters Association 
versus Pakistan Electronic Media Regulatory Authority135, thus: “No doubt 
freedom of speech goes to the very heart of a natural right of a civilized society 
to impart and acquire information about their common interests. It helps an 
individual in self accomplishment, and leads to discovery of truth, it strengthens 
and enlarges the capacity of an individual to participate in decision making, 
and provides a mechanism to facilitate achieving a reasonable balance between 
stability and social change.” The Court emphasised for the importance of freedom 
of media by making observations that “[t]he concept of freedom of media is 
based on the premise that the widest possible dissemination of information from 
diverse and antagonistic sources is sine qua non to the welfare of the people. Such 
freedom is the foundation of a free government of a free people. Any attempt to 
impede, stifle or contravene such right would certainly fall foul of the freedom 

133  ���Province of West Pakistan was divided into four provinces, Punjab, Sindh, Balochistan and NWFP (now named 
as KPK) by the Legal Framework Order, 1970.

134  ���PLD 1958 Peshawar 15.
135  ���PLD 2016 Supreme Court 692.
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guaranteed under Article 19 of the Constitution of Pakistan.”

Justice Syed Mansoor Ali Shah, the then Chief Justice of the Lahore High Court,136 
very elaborately expounded the scope and contours of the fundamental right to 
freedom of speech and expression in the context of broadcasting content through 
electronic media in Leo Communication versus Federation of Pakistan.137 The 
learned Chief Justice stated:  “‘Speech’ means the expression or communication of 
thoughts or opinions in spoken words . . . ‘Expression’ means the action of making 
known one’s thoughts or feelings; the conveying of feeling in a work of art or 
in the performance of a piece of music; writings, speech, or actions that show a 
person’s ideas, thoughts, emotions or opinions. Any dramatic work is, therefore, 
a symbol of speech and expression. The right to communicate and receive ideas, 
facts, knowledge, information, beliefs, theories, creative and emotive impulses 
by speech or by written word, theatre, dance, music, film, through a newspaper, 
magazine drama or book is an essential component of the protected right of 
freedom of speech and expression. The broadcast of ideas, culture, history, 
literature, opinions, thoughts, emotions and art through the medium of plays and 
dramas signifies freedom of speech and expression in a country . . . The concept of 
freedom of media is based on the premise that the widest possible dissemination of 
information from diverse and antagonistic sources is sine qua non to the welfare of 
the people. Such freedom is the foundation of a free government of a free people. 
Any attempt to impede, stifle or contravene such right would certainly fall foul 
of the freedom guaranteed under Article 19 of the Constitution of Pakistan.”138 
He underscored the importance of freedom of speech as a core democratic value, 
thus: “Freedom of speech (and expression) is the lifeblood of democracy. The 
nature and extent of this freedom and fundamental right determines the quality 
and maturity of democracy in a country . . . The balance between the fundamental 
right of freedom of speech and expression on the one hand and public interest on 
the other, defines the outlook, mindset and tolerance of the people of any country. 
Nations are enriched by the cross-currents of ideas and thoughts; they progress 
by expanding their frontiers of freedom; by encouraging plurality and diversity 
and not by being insular and inward looking. Fundamental rights are the heart and 
soul of a living Constitution and must at all times be ready to embrace and protect 
the sensibilities and sensitivities of the people. They must be progressively and 
purposively interpreted to advance the frontiers of freedom, individual autonomy 
and free choice. Such vibrance and vitality is the hallmark of a living constitution 
in a democracy.”139

136  ���Presently, Judge of the Supreme Court of Pakistan.
137  ���PLD 2017 Lahore 709.
138  ���Internal citations and quotation marks omitted.
139  ���Ibid.
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The Constitutional Courts of Pakistan have, in furtherance of their dynamic, 
progressive and liberal approach with which they have been interpreting the 
fundamental rights, expanded the fundamental right to freedom of speech and 
expression to include the freedom to create artistic work,140 freedom of electronic 
media,141 freedom to broadcast content through electronic media,142 freedom to 
express a political choice through a vote in a free, neutral and transparent electoral 
system,143 freedom to criticise Government144 and persons in power in the course 
of election campaign,145 right to express his views and opinions and engage in 
dialogue,146 right to remain silent,147 right to protest against Government,148 right 
to express views at a political meeting,149 right to receive information,150 right to 
widely disseminate and circulate information,151 and right to use a loudspeaker for 
communicating views and thoughts in public meetings.152 

B. Rights holders

Articles 19 of the Constitution has though conferred the freedom of speech and 
expression as a fundamental right on the citizens of Pakistan,153 yet the liberty, 
which is an all-encompassing term, of foreigners who are for the time being living 
in Pakistan is fully secured by the provisions of Article 4 of the Constitution. 
Article 4, which is the bedrock for the rule of law in Pakistan, provides:

(1) To enjoy the protection of law and to be treated in accordance with law is the 
inalienable right of every citizen, wherever he may be and of every other person for 
the time being within Pakistan.

(2) In particular-
(a) no action detrimental to the life, liberty, body, reputation or property of any 

person shall be taken except in accordance with law;

140  ���Abdullah Malik v. Ministry of Information Broadcasting, PLD 2017 Lahore 273.
141  ���Pakistan Broadcasters Association v. Pakistan Electronic Media Regulatory Authority, PLD 2016 Supreme Court 

692.
142  ���Leo Communication v. Federation of Pakistan, PLD 2017 Lahore 709. 
143  ���Province Of Sindh v. M.Q.M., PLD 2014  Supreme Court 531; Arshad Mehmood v. Commissioner / Delimitation 

Authority, Gujranawala, PLD 2014  Lahore 221. 
144  ���Hussain Bakhsh Kausar v. The State, PLD 1958 Peshawar 15.
145  ���Ghulam Ahmad v. Punjab Province, PLD 1976 Lahore 773.
146  ���Province of Sindh v. M.Q.M., PLD 2014 Supreme Court 531.
147  ���Ibid.
148  ���Suo Motu Case No.7 OF 2017, PLD 2019 Supreme Court 318; Lal Muhammad v. Federation of Pakistan, PLD 

2014 Peshawar 199.
149  ���All Pakistan Muslim League v. Government of Sindh, 2012 CLC 714 (Karachi High Court).
150  ���Independent Newspapers Corporation v. Chairman, Fourth Wage Board And Implementation Tribunal, 1993 

SCMR 1533. Right to information has now been recognised as a separate and independent fundamental right by 
insertion of Article 19A in the Constitution.

151  ���Ibid.
152  ���Muhammad Safdar v. The Deputy Commissioner, Lahore, PLD 1964 Lahore 718.
153  ���See Al-Jehad Trust v. Federation of Pakistan, 1999 SCMR 1379.
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(b) no person shall be prevented from or be hindered in doing that which is not 
prohibited by law; and

(c) no person shall be compelled to do that which the law does not require him to do.

Pakistan is a Republic in which the rule of law reigns supreme. Article 4 of 
the Constitution reflects the will of the People of Pakistan, that is, to enjoy the 
protection of law and to be treated in accordance with law is the inalienable right 
of not only the citizens of Pakistan, but of every other person who is for the time 
being in Pakistan.154 As per mandate of Article 4 a foreigner living for the time 
being in Pakistan is also entitled to protection of law and no action detrimental 
to his life, liberty, body, reputation or property can be taken except in accordance 
with law. Nor can he be prevented from or be hindered in doing that which is not 
prohibited by law, and be compelled to do that which the law does not require him 
to do. Article 4 of the Constitution is a restraint on the legislative, executive and 
judicial organs of the State to abide by the rule of law.155 Thus, in absence of a law 
contrary to it a foreigner has the freedom of speech and expression in Pakistan, of 
course, subject to those reasonable legal restrictions that are also applicable to the 
citizens of Pakistan.

There are certain categories of persons who enjoy a higher level of freedom of 
expression. They are Members of the Parliament and the Provincial Assemblies, 
Judges, Witnesses and Counsel for parties in court-cases. Article 66(1) of the 
Constitution states:

66. Privileges of members, etc.-(1) Subject to the Constitution and to the rules of 
procedure of Majlis-e-Shoora (Parliament), there shall be freedom of speech in 
Majlis-e-Shoora (Parliament) and no member shall be liable to any proceedings in 
any Court in respect of anything said or any vote given by him in Majlis-e-Shoora 
(Parliament), and no person shall be so liable in respect of the publication by or 
under the authority of Majlis-e-Shoora (Parliament) of any report, paper, votes or 
proceedings.   

As per Article 127 of the Constitution, this privilege as to freedom of speech 
and immunity from legal proceedings is also applicable to the Members of the 
Provincial Assemblies. A member of the public, therefore, cannot bring any 
action for recovery of damages, for defamatory statements, against a Member 
of the Parliament or Provincial Assembly in respect of his speech made on 
the floor of the House, nor can he initiate criminal proceedings against such 
a Member.156 This privilege and immunity are, however, not available to the 

154  ���Ahmad Nawaz v. The State, PLD 1998 Karachi 180. 
155  ���Federation of Pakistan v. Muhammad Nawaz Sharif, PLD 2009 Supreme Court 644.
156  ���Masrror Ahzan v. Ardeshir Cowasjee, PLD 1998 Supreme Court 823.
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Members of the Parliament and Provincial Assemblies in relation to their speech 
with respect to the conduct of any Judge of the Constitutional Courts. Article 68 
of the Constitution bars discussion in Parliament, on the conduct of Judges of the 
Constitutional Courts. It commands: “No discussion shall take place in Majlis-
e-Shoora (Parliament) with respect to the conduct of any Judge of the Supreme 
Court or of a High Court in the discharge of his duties.” The judges, witnesses, 
and to a qualified extent, the lawyers also possess the liberty of expression with 
immunity from action for defamation, on the grounds of public policy and free 
administration of law, for their statements, oral and written, made during case-
proceedings.157

The right to have recourse to the Constitutional Courts of Pakistan for the 
enforcement of fundamental rights is not restricted to natural persons only; the 
juristic person can also move the Courts for such relief. The Lahore High Court, 
in this regard, has very elaborately held that “[t]he State has been prevented from 
enacting any law inconsistent with the fundamental rights and to the extent of 
inconsistency such law is void. The actions and non-actions inconsistent with 
the fundamental rights also require to be declared void and illegal. Petitions for 
enforcement of fundamental rights have, therefore, to be entertained more liberally, 
because enforcement of a fundamental right is the duty of Court itself. In this view 
of the matter, the right to move the Court for enforcement of fundamental rights 
cannot be restricted to natural persons only. All persons whether natural or juristic 
are equally competent to move the High Court with a view to seek appropriate 
relief from the High Court.”158 It is in this backdrop that many cases are instituted 
by juristic persons, like Bar Associations, Corporations, Societies, Foundations 
etc., in the Constitutional Courts of Pakistan for the enforcement of fundamental 
rights.  

C. Obligations

Positive and negative obligations

Clause (2) of Article 8 of the Constitution has provided for a negative obligation 
of the State in respect of fundamental rights, that is, the obligation to refrain from 
making any law which takes away or abridges fundamental rights. It commands: 
“The State shall not make any law which takes away or abridges the rights so 
conferred and any law made in contravention of this clause shall, to the extent 

157  ���See Moosa v. Muhammad, PLD 1968 Supreme Court 25; S.M. Haq v. Hon’ble Judges of the High Court,            
PLD 1953 Federal Court 247 (Federal Court is predecessor court of Supreme Court).

158  ���Pakistan Chest Foundation v. Government of Pakistan, 1997 CLC 1379 (Lahore High Court).
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of such contravention, be void.” The Objectives Resolution of 1949, which is 
now preamble of the Constitution and its substance part by insertion of Article 
2A, postulates that the principles of democracy, freedom, equality, tolerance 
and social justice shall be fully observed and the fundamental rights, including 
equality of status, of opportunity and before the law, social, economic and political 
justice, and freedom of thought, expression, belief, faith, worship and association 
shall be fully guaranteed in Pakistan. In view of these commitments made in the 
Resolution, the Supreme Court has issued appropriate directions in several cases159 
to the respective governments to take positive measures also for the protection 
and enforcement of fundamental rights of the citizens. The Court has held that the 
State is duty-bound and is under an obligation to guarantee the enforcement of the 
fundamental rights enshrined in the Constitution, and to carry out all necessary 
steps to ensure realization of this goal.160

Positive and negative rights

The Supreme Court of Pakistan has also expounded the positive and negative 
nature of the fundamental rights, in Province of Sindh versus M.Q.M.161 Chief 
Justice Tassaduq Hussain Jillani, speaking for the Court, observed: “Human 
rights law makes a distinction between positive and negative rights, wherein 
positive rights usually oblige action and negative rights usually oblige inaction. 
Similarly, many of the fundamental rights granted by our Constitution pertain to 
both positive and negative rights. The holder of a negative right is entitled to non-
interference, while the holder of a positive right is entitled to provision of some 
good or service. . . Negative rights place a duty on the state not to interfere in 
certain areas where individuals have rights. The right holder can thereby exercise 
his right to act a certain way or not to act a certain way and can exercise his or 
her freedom of choice within the existing right. . . Negative rights extend to all 
civil and political rights . . . Positive Rights place a positive duty on the state and 
include social and economic rights.” The Supreme Court has, with this elaboration, 
held that many of the fundamental rights granted by our Constitution pertain to 
both positive and negative rights.

Obligations of State and of non-state actors

Fundamental rights guaranteed by the Constitution are primarily addressed to the 
State. And the term “State” has been defined, by Article 7 of the Constitution, 
to mean the Federal Government, Parliament, a Provincial Government, a 

159  ���See Watan Party v. Federation of Pakistan, PLD 2011 Supreme Court 997; Shehla Zia v. Wapda, PLD 1994 
Supreme Court 693.

160  ���See Government of Sindh v. Dr. Nadeem Rizvi, 2020 SCMR 1, per Justice Ijaz ul Ahsan.
161  ���PLD 2014 Supreme Court 531.
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Provincial Assembly, and such local or other authorities in Pakistan as are by 
law empowered to impose any tax or cess. The State’s obligation with regard 
to fundamental rights is, therefore, to be fulfilled and discharged by all tiers 
of the government and all organs of the State as per their power, authority, 
obligation, and competence, as prescribed under the Constitution.162 
Executive/public functionaries working under these tiers of government 
are bound to act, under the Constitution, for protection of the fundamental 
rights of the citizens.163

Clause (2) of Article 5, which makes the obedience to the Constitution and law 
as inviolable obligation of every citizen and of every other person for the time 
being within Pakistan, however extends the obligation of acting in a manner that 
respects and protects the fundamental rights of others, to the non-state actors also. 
Article 199(1)(c) of the Constitution authorises the High Courts, and likewise 
Article 184(3) to the Supreme Court, to make appropriate directions to any person 
or authority including any Government for the enforcement of fundamental rights. 
The Supreme Court of Pakistan has, therefore, held that the Constitutional Courts 
have plenary powers to positively enforce fundamental rights not merely 
against public authorities but also against private parties.164 Fundamental 
rights may also be got enforced against private parties (non-state actors), 
in Pakistan, by resorting to remedies under the law of tort, such as by 
instituting suit for damages.165

II. Legitimate restrictions

A. Model of restrictions 

The Constitution of Pakistan though does not contain a general provision 
on the rights restriction which is applicable to all fundamental rights, 
yet it provides certain restrictions separately for each of the fundamental 
rights within the provision relating to that right. There are, nonetheless, 
some general limitations which restrict the application of provisions of the 
Constitution containing fundamental rights to certain laws, and in certain 
circumstances. Clause (3) of Article 8 of the Constitution that has restricted 

162  ���See Government of Sindh v. Dr. Nadeem Rizvi, 2020 SCMR 1, per Justice Maqbool Baqar.
163  ���See Watan Party v. Federation of Pakistan, PLD 2011 Supreme Court 997.
164  ���Human Rights Commission of Pakistan v. Government of Pakistan, PLD 2009 Supreme Court 507.
165  ���See Punjab Road Transport Corporation v. Zahida Afzal, 2006 SCMR 207; Shariq Saeed v. Mansoob Ali Khan, 

2010 YLR 1647 (Karachi High Court).
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the application of fundamental rights to certain laws reads as under:

(3) The provisions of this Article shall not apply to–
(a) Any law relating to members of the Armed Forces, or of the Police or of such 

other forces as are charged with the maintenance of public order, for the purpose 
of ensuring the proper discharge of their duties or the maintenance of discipline 
among them; or

(b) any of the-
(i)     laws specified in the First Schedule as in force immediately before the 

commencing day or as amended by any of the laws specified in that Schedule;
(ii) other laws specified in, Part I of the First Schedule;

and no such law nor any provision thereof shall be void on the ground that such 
law or provision is inconsistent with, or repugnant to, any provision of this 
Chapter.

Clause (5) of Article 8 of the Constitution states that the rights conferred by this 
Chapter shall not be suspended, except as expressly provided by the Constitution. 
Article 232(1) authorises the President of Pakistan to proclaim Emergency on 
account of war, internal disturbance, etc. It provides: “If the President is satisfied 
that a grave emergency exists in which the security of Pakistan, or any part 
thereof, is threatened by war or external aggression, or by internal disturbance 
beyond the power of a Provincial Government to control, he may issue a 
Proclamation of Emergency.” Article 233(1) empowers the State to make any law 
or take any executive action, during the period of Proclamation of Emergency, 
notwithstanding the fundamental rights contained in Articles 15, 16, 17, 18, 19,  
and 24. While Article 233(2) confers the powers on the President of Pakistan to 
declare by Order that the right to move any Court for the enforcement of such of 
the fundamental rights as may be specified in the Order, and any proceeding in any 
Court which is for the enforcement, or involves the determination of any question 
as to the infringement, of any of the fundamental rights so specified, shall remain 
suspended for the period during which the Proclamation of Emergency is in force. 
Fundamental rights can thus be suspended during the period of Proclamation of 
Emergency. Such Proclamation of Emergency and suspension of fundamental 
rights are, however, justiciable in the Constitutional Courts of Pakistan,166 and the 
constitutional right of individuals, under Article 4, to enjoy the protection of law 
and to be treated in accordance with law cannot be suspended even during the 
period of Proclamation of Emergency.167 There is another general restriction, that 
is, the High Courts cannot exercise any jurisdiction under Article 199, including 

166  ���See Farooq Ahmad Leghari v. Federation of Pakistan, 1998 SCMR 1616; Shahid Orakzai v. President of Pakistan, 
1999 SCMR 1598.

167  ���See Manzoor Elahi v. Federation of Pakistan, PLD  1975 Supreme Court  66, per Justice Muhammad Yaqoob Ali; 
Federation of Pakistan v. Ghulam Mustafa Khar, PLD 1989 Supreme Court 26, per Justice Saad Saood Jan.



12. Pakistan   413

the jurisdiction to make appropriate orders for the enforcement of fundamental 
rights, in relation to any area in which the Armed Forces of Pakistan are, for 
the time being, acting in aid of civil power in pursuance of Article 245 of the 
Constitution. 

B. Content of restrictions on freedom of expression

Article 19 that confers the fundamental right to freedom of expression has itself 
provided the grounds on which the legislature can by law impose reasonable 
restrictions on the freedom of expression. They are: glory of Islam; the integrity, 
security or defence of Pakistan or any part thereof; friendly relations with foreign 
States; public order; decency or morality; contempt of court; and commission of or 
incitement to an offence. The right to freedom of expression is thus not an absolute 
right, in Pakistan. The said grounds of restrictions are explained hereunder, briefly.

Glory of Islam

This ground of restriction was not there in the earlier Constitutions of 1956 and 
1962, and was added in the present Constitution of 1973. Sections 295-C, 298-
A, 298-B and 298-C of the Pakistan Penal Code, 1860 are the law made in the 
interest of the glory of Islam as per the restriction specified in Article 19 of the 
Constitution. These provisions of law have prohibited, and made punishable, the 
use of derogatory remarks in respect of holy personages of Islam, and misuse of 
epithets, descriptions and titles reserved for certain holy personages or places of 
Islam.  The validity of these provisions have been upheld by the Supreme Court, 
with the observations: “[T]he law cannot be said to be violative of fundamental 
right of religion or speech when it punishes acts outraging the religious feelings of 
a particular group or of the general public as such. Nobody has a fundamental right 
or can have one of outraging the religious feelings of others.”168 Sections 295-A 
and 298 of the said Code have also criminalised the deliberate and malicious acts 
intended to outrage religious feelings of any class of the citizens or of any person 
by insulting its or his religion or religious beliefs. These provisions of law apply to 
all religions, and are not restricted to the religion of Islam only.

Section 6 of the Motion Pictures Ordinance, 1979 has, consistent with the grounds 
of restrictions prescribed by Article 19 of the Constitution, provided that a film 
shall not be certified for public exhibition if, in the opinion of the Film Censor 
Board, the film or any part thereof is prejudicial to the glory of Islam or the 
integrity, security or defence of Pakistan or any part thereof, friendly relations with 

168  ���Zaheer-ud-Din v. The State, 1993 SCMR 1718.
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foreign States, public order, decency or morality or amounts to the commission of, 
or incitement to, an offence.

Integrity, security or defence of Pakistan

The expression “security of Pakistan” has been defined in Article 260 of the 
Constitution to include the safety, welfare, stability and integrity of Pakistan and of 
each part of Pakistan, but not to include public safety as such. This definition being 
inclusive in nature is not exhaustive; it has distinguished the “public safety” from 
“security of Pakistan”. The Supreme Court of Pakistan has explained it thus: “Law 
and order represents the largest circle, within which is the next circle representing 
public order and the smallest circle represents security of the state.”169 Sections 
11 and 12 of the Security of Pakistan Act, 1952 is the law that has imposed 
certain restrictions on the right to freedom of expression by controlling printing 
and publishing such news, report or information which is likely to endanger the 
defence or security of Pakistan or any part thereof.

Friendly relations with foreign States

Article 19 permits restrictions to be imposed on the right to freedom of expression 
in the interest of friendly relations of Pakistan with foreign States. Defence or 
security of Pakistan and its international relations with foreign states are inter-
related subjects; therefore, Sections 11 and 12 of the Security of Pakistan Act, 
1952 also controls printing and publishing such news, report or information which 
is likely to endanger the external affairs of Pakistan.

Public order

The first and foremost duty of every State is to preserve the public order in 
the society which is a condition precedent to all social, economic and political 
developments and freedoms. Article 19 of the Constitution, therefore, permits 
reasonable restrictions on the right to freedom of expression in the interest of 
public order. The term “public order” has not been defined in the Constitution. 
The Supreme Court of Pakistan has interpreted it to be referable to public order 
of local significance as distinguished from national upheavals such as revolution, 
civil strife and war, and has held that before an act can be said to be prejudicial to 
public order, it must be shown that it is likely to affect the public at large.170 

Section 124-A. of the Pakistan Penal Code, 1860 makes an action by words, 

169  ���Banazir Bhutto v. Federation of Pakistan, PLD 1988 Supreme Court 416, per Chief Justice Muhammad Haleem.
170� Ibid.
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either spoken or written, or by signs, or by visible representation, or otherwise, 
punishable which brings or attempts to bring into hatred or contempt, or excites 
or attempts to excite disaffection towards, the Federal or Provincial Government 
established by law. Sections 153-A and 505 of the said Code prohibit by making 
punishable, the acts of  promoting or inciting disharmony or enmity between 
different groups or communities of people on grounds of religion, race, place of 
both, residence, language, caste or community etc. And section 153-B of the Code 
prohibits such speeches and other communications made to the students to take 
part in any political activity which disturbs or undermines, or is likely to disturb or 
undermine, the public order. Sections 499 and 501 of the Code makes the making, 
publishing and printing punishable, of such words, signs or visible representations, 
any imputation concerning any person which are made intending to harm, or 
knowing or having reason to believe that such imputation will harm the reputation 
of that person.

Section 6 of the Maintenance of Public Order Ordinance, 1960 authorises the 
government to prohibit the printing or publication in any document or class of 
documents of any matter relating to a particular subject in a particular issue or 
issues of a newspaper or periodicals, if it is satisfied that such action is necessary 
for the purpose of preventing or combating any activity prejudicial to the 
maintenance of public order. Section 11 of the Prevention of Electronic Crimes 
Act, 2016 provides for punishment of the persons who prepare or disseminate 
information, through any information system or device, that advances or is likely 
to advance interfaith, sectarian or racial hatred. Section 8 of the Anti-Terrorism 
Act, 1997 has prescribed the punishment for acts that are intended or likely to stir 
up sectarian hatred. Section 3 of the Defamation Ordinance 2002 has made such 
wrongful act or publication or circulation of a false statement or representation, 
actionable as defamation, which injures the reputation of a person, tends to lower 
him in the estimation of others or tends to reduce him to ridicule, unjust criticism, 
dislike, contempt or hatred.

Section 20 of the Pakistan Electronic Media Regulatory Authority Ordinance, 
2002 provides that a person who is issued a licence under this Ordinance shall: 
a) ensure preservation of the sovereignty, security and integrity of the Islamic 
Republic of Pakistan; b) ensure preservation of the national, cultural, social and 
religious values and the principles of public policy as enshrined in the Constitution 
of the Islamic Republic of Pakistan; and c) ensure that all programmes and 
advertisements do not contain or encourage violence, terrorism, racial, ethnic or 
religious discrimination, sectarianism, extremism, militancy, hatred, pornography, 
obscenity, vulgarity or other material offensive to commonly accepted standards 
of decency. Section 27 of the said Ordinance authorises the Authority to prohibit 
any broadcast media or distribution service operator from broadcasting or re-
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broadcasting or distributing any programme or advertisement if it is of the 
opinion that such particular programme or advertisement is against the ideology 
of Pakistan or is likely to create hatred among the people or is prejudicial to the 
maintenance of law and order or is likely to disturb public peace and tranquillity 
or endangers national security or is pornographic, obscene or vulgar or is offensive 
to the commonly accepted standards of decency.

Section 5-A(1) of the Press, Newspapers, News Agencies And Books Registration 
Ordinance, 2002 provides that no printer, publisher or editor shall print or publish 
in any book, periodical or paper any material which consists of: a) photographs 
or pictures of suicide bombers, terrorists (except as required by law enforcing 
agencies for purposes of investigation), bodies of victims of terrorist activities, 
statements and pronouncements of militants and extremist elements and any other 
thing which may, in any way, promote, aid or abet terrorist activities or terrorism; 
b) graphic or printed representation or projection of statements, comments, 
observations or pronouncement based on sectarianism, ethnicism or racialism; c) 
any material, printed or graphic, that defames, brings into ridicule or disrepute the 
Head of State, or members of the Armed Forces or executive, judicial or legislative 
organs of the State; d) any material that is likely to jeopardize or be prejudicial to 
the ideology of Pakistan or the sovereignty, integrity or security of Pakistan; e) 
any material, photographic or in print, that is likely to incite violence or hatred or 
create inter-faith disorder or be prejudicial to maintenance of law and order; and f) 
any material that is in conflict with the commonly accepted standards of morality 
and decency and which promotes vulgarity, obscenity, and pornography.

Decency or morality

Section 292 of the Pakistan Penal Code, 1860 prohibits, and penalises, the sale, 
distribution, circulation and public exhibitions of any obscene book, pamphlet, 
paper, drawing, painting, representa tion or figure or any other obscene object; and 
section 294 of the said Code has made the obscene acts done in any public place, 
punishable. Section 20 of the Post Office Act, 1898 provides that no person shall 
send by post: a) any indecent or obscene printing, painting, photograph, lithograph, 
engraving, book or card, or any other indecent or obscene article; or, b) any postal 
article having thereon, or on the cover thereof, any words, marks or designs of an 
indecent, obscene, seditious, scurrilous, threatening or grossly offensive character.

The words decency and morality have not been defined in the Constitution or 
in any other law; and it has been left for the Judiciary to interpret them on case 
to case basis. Chief Justice Muhammad Munir held: “Morality and obscenity 
are comparative terms and what is obscene or immoral in one society may 
be considered to be quite decent and moral in another. While considering the 
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question whether certain words or representations are obscene or not, one has to 
apply standards that are current in the society in which those words have been 
uttered or representations made.”171 Chief Justice Muhammad Haleem explained: 
“In common parlance the word ‘morality’ . . .  is far more vague than the word 
decency. The difficulty of determining what would offend against morality is 
enhanced by the fact that not only does the concept of immorality differ between 
man and man, but the collective notion of society also differs amazingly in 
different ages. All that can be said is that the antonym of the word ‘morality’ 
according to the existing notion depends upon acts which are regarded as acts of 
immorality by the consensus of general opinion. However, it may be pointed out 
that owing to ethnic, cultural, and even physiological differences, it is not possible 
to formulate a universal standard of morality. Thus notions of morality vary from 
country to country and from age to age and the international community has not 
yet been able to settle any common code of morality. This is because like all other 
social ideas, ethical ideas are largely shaped or influenced by the exigencies of 
a particular society.”172 M.R. Kayani, the then Chief Justice of the Lahore High 
Court, made the observation: “Morality and decency are as fundamental as the 
fundamental rights themselves, and in the context of our Constitution, bearing in 
mind the preamble and the Directive Principles, a fundamental right is like the 
moon and morality like the disk light surrounding it.”173 

Contempt of court

Article 19 of the Constitution allows the imposition of reasonable restrictions on 
the fundamental right to freedom of expression in relation to contempt of court. 
The restriction on the freedom of expression, on this ground is different from 
other grounds of restriction as Article 204 of the Constitution itself provides 
for the punishment of the contempt of Constitutional Courts. Article 204 of the 
Constitution reads:

Article 204. Contempt of Court.-
(1) In this Article, “Court” means the Supreme Court or High Court. 
(2) A Court shall have power to punish any person who,- 

(a) abuses, interferes with or obstructs the process of the Court in any way or 
disobeys any order of the Court; 

(b) scandalizes the Court or otherwise does anything which tends to bring the Court 
or a Judge of the Court into hatred, ridicule or contempt; 

(c) does anything which tends to prejudice the determination of a matter pending 
before the Court; or

171  ���Crown v. Saadat Hassan Minto, PLD 1952 Lahore 284.
172  ���Banazir Bhutto v. Federation of Pakistan, PLD 1988 Supreme Court 416, per Chief Justice Muhammad Haleem.
173  ���Mehtab Jan v. Municipal Committee, PLD 1958 Lahore 929.
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(d) does any other thing which, by law, constitutes contempt of the Court.
(3) The exercise of the power conferred on a Court by this Article may be regulated by 

law and, subject to law, by rules made by the Court.

The Contempt of Court Ordinance, 2003 is the law enacted by the legislature made 
under Article 204(3) of the Constitution, thereby putting restrictions on the right to 
freedom of expression, in relation to contempt of court. This Ordinance has made 
the contempt of courts other than the Constitutional Courts also punishable, by the 
High Courts, and has classified the contempt of court into three types, namely; the 
“civil contempt”, “criminal contempt” and “judicial contempt”. Section 3 of the 
Ordinance reads as under:

3. Contempt of Court:— Whoever disobeys or disregards any order, direction 
or process of a Court, which he is legally bound to obey; or commits a willful 
breach of a valid undertaking given to a Court; or does anything which is 
intended to or tends to bring the authority of a court or the administration of 
law into disrespect or disrepute, or to interfere with or obstruct or interrupt or 
prejudice the process of law or the due course of any judicial proceedings, or to 
lower the authority of a court or scandalize a judge in relation to his office, or to 
disturb the order or decorum of a court is said to commit “contempt of Court”. 
The contempt is of three types, namely, the “civil contempt” “criminal contempt” 
and “judicial contempt”.

The Lahore High Court observed: “[T]he right to freedom of speech and 
expression does not extend to the grant of a licence to the citizens to commit 
contempt of Court. In this connection Article 19 of the Constitution is in a way 
subject to Article 204 which now codifies the law of contempt of the superior 
Courts. It contains, if we can say so, constitutional safeguard against any attempt 
to scandalise the Court or undermine its dignity in public interest.”174 Chief Justice 
Hamoodur Rahman said: “We have to remember that this power to commit 
for contempt is a power which has been vested in the superior Courts as an 
extraordinary power and has, therefore, to be exercised with great circumspection 
only where it is absolutely necessary in the public interest to do so.”175 Chief 
Justice Ajmal Mian elaborated: “Article 204 of the Constitution is to be construed 
in conjunction with Articles 19 and 66 thereof in a manner which should deter to 
the commission of contempt of Court but at the same time it should preserve and 
protect the freedom of speech and expression and freedom of press. A balance is to 
be maintained between the above two objectives.”176 

174  ���Shaukat Ali v. The State, PLD 1976 Lahore 355.
175  ���Ch. Zahoor Elahi v. Z.A. Bhutto, PLD 1975 Supreme Court 383.
176  ���Masrror Ahzan v. Ardeshir Cowasjee, PLD 1998 Supreme Court 823.
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The Supreme Court of Pakistan, while taking notice of objectionable comments 
aired in a TV talk show about a case pending before it, issued a notice to the 
anchor of that show to show cause why the contempt of court proceedings may 
not be initiated against him. The Court though accepted the unconditional apology 
of the anchor person and discharged the notice, it however held: “No doubt, 
Article 19 of the Constitution ensures to every citizen the right to freedom 
of speech and expression and that there shall also be freedom of the press, 
however these rights and freedoms have been specifically made subject to 
reasonable restrictions imposed by law. The same is the case with Article 19A 
of the Constitution which guarantees every citizen the right to have access to 
information in all matters of public importance but subject to regulation and 
reasonable restrictions imposed by law. . . . [T]he rights provided in Articles 
19 and 19A of the Constitution are in no manner unqualified rights and may 
be made subject to regulation and reasonable restrictions. Therefore, while 
they are to be safeguarded, they cannot be used as a casual excuse to trample 
on other fundamental rights of another, particularly those which guarantee 
citizens the right to be dealt in accordance with law and the right to fair trial 
and due process enshrined in Articles 4 and 10A of the Constitution. . . . 
A balance therefore must be struck between the right to freedom of speech 
and information on one hand and the right to fair trial, to be dealt with in 
accordance with law and of due process on the other. No person must be 
deprived of his fundamental right to be tried by an impartial judiciary and 
unbiased judge and an objective and fair trial unless a certain allegation is 
proved against him strictly in accordance with the law.”177

Commission	of	or	incitement	to	an	offence

The last ground on which Article 19 allows imposition of reasonable restrictions 
on the right to freedom of speech and expression is the one in relation to 
commission of or incitement to an offence. Section 3(37) of the General Clauses 
Act, 1897 has defined the term “offence” as any act or omission made punishable 
by any law for the time being in force. Section 505 of the Pakistan Penal Code, 
1860 has provided for the punishment of the acts of making, publishing or 
circulating any statement, rumour or report, with intent to cause, or which is likely 
to cause any person to be induced to commit an offence against the State or against 
the public tranquillity or against any class or community of persons.

Pre-publication censorship

Article 19 of the Constitution does not provide expressly anything whether in 

177     Suo Motu Case No.28 of 2018, PLD 2019 Supreme Court 1.
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favour of or against the pre-publication censorship on the freedom of speech and 
expression, and freedom of press. This matter has therefore been a subject of 
judicial interpretation by the Constitutional Courts of Pakistan. The Security of 
Pakistan Act, 1952, the Maintenance of Public Order Ordinance, 1960, and the 
Motion Pictures Ordinance, 1979 contain certain provisions for pre-publication 
censorship on some of the grounds specified in Article 19, on which the legislature 
can impose reasonable preventive restrictions on the freedom of expression and 
press. The Lahore High Court, in Mehmood Zaman versus District Magistrate, 
held: “Article 8 [of the 1956 Constitution, which was similar to Article 19 of 
the present 1973 Constitution] requires that every citizen shall have the right 
to express himself freely, it does not mean that he can be restrained before 
he has actually expressed himself. Whatever restraint is to be placed on him, 
will naturally relate to the manner of his expression. If he is required to fulfil a 
condition before actually expressing himself, the restraint will be of a preventive 
nature, and that kind of restraint, in our opinion, is not contemplated by Article 8.”178 

However, the Karachi High Court maintained in Ghulam Sarwar Awan versus 
Government of Sind, an order of preventive nature, passed against the petitioner 
by the government under the Maintenance of Public Order Ordinance 1960, 
directing him not to make any speech and issue any statement or communicate 
in any other manner with any organ of the media having the effect of creating/
increasing hatred, animosity between different ethnic grounds and capable of being 
misconstrued, misunderstood or being inflammatory in character for a period of 
90 days. The Karachi High Court distinguished the Lahore High Court judgment 
with the observations: “The above case is distinguishable from the instant case 
inasmuch as in the above case by the impugned order a total prohibition was 
imposed against the publication without depositing of the amount of security 
of Rs.1,000 whereas in the present case as pointed out hereinabove, under the 
impugned order there is no total prohibition. The petitioner has been directed 
not to make a statement or communicate which may have the effect of creating 
or increasing hatred or animosity between different ethnic groups. In our view, 
strictly the impugned order cannot be construed as having imposed any restriction 
or embargo on the freedom of speech guaranteed by Article 19 of the Constitution. 
Every citizen is expected and is required by law not to make any statement or 
communicate through any media which may have the effect of creating/increasing 
hatred and animosity between different ethnic groups. We may also observe that 
Article 19 of the Constitution does not guarantee unrestricted freedom of speech 
and expression as it provides that every citizen shall have the right to freedom 
of speech and expression, and there shall be freedom of the press, subject to any 
reasonable restrictions imposed by law in the interest of the glory of Islam or the 

178  ���PLD 1958 Lahore 651, per M. R. Kayani, C. J.
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integrity, security or defence of Pakistan or any part thereof, friendly relations 
with foreign States, public order, decency or morality, or in relation to contempt 
of Court, commission of incitement to an offence. In other words, freedom of 
speech and expression guaranteed by the above Article is subject to any reasonable 
restrictions.”179 The Karachi High Court also observed that section 144 of the Code 
of Criminal Procedure, 1898 which authorises making of preventive orders, is not 
ultra vires of Fundamental Rights. 

Likewise, the Supreme Court of Pakistan maintained the legality of a preventive 
order passed for a limited period under section 144 of the Code of Criminal 
Procedure, in Zaheeruddin versus The State;180 the Court however held the 
extension of such order for an indefinite period to be without lawful authority. The 
Supreme Court held in Independent Newspapers Corporation versus Chairman, 
Fourth Wage Board and Implementation Tribunal,181 that Article 19 of the 
Constitution guarantees right of freedom of speech and expression. It ordains that 
there shall be a freedom of press subject to reasonable restrictions imposed by law 
elucidated therein. Any measure which directly or indirectly puts restraint on or 
curtails the circulation of newspaper should, in so far as possible, be avoided.

C. Standards of review 

The erstwhile High Court of West Pakistan at Peshawar, in Muhammad Muzaffar 
Khan versus The State,182 held that “[a]fter the Constitution of the Islamic 
Republic of Pakistan came into force, these two clauses [of section 4 of the Press 
(Emergency Powers) Act, 1931] shall have to be read in con junction with, and 
as limited by Art. 8 of the [1956] Constitution. . .The purpose of the Constitution 
is that there should be as few restrictions on the freedom of the Press as in the 
light of the conditions prevailing in a country are absolutely essential. In fact, no 
restriction should be placed on the freedom of the Press except in times of grave 
emergencies, such as, war, civil commotion on a large scale, and even then only 
in respect of matters involving the security of the State. Press is the mouthpiece of 
the public opinion. Its free functioning is more important now when the country 
has become free than it was before. It has to work as a link between the Parliament 
which frames legislation and the public which express their hope and aspirations 
through it.”

179  ���PLD 1988 Karachi 414, per Ajmal Mian, J.
180  ���1993 SCMR 1718.
181  ���1993 SCMR 1533.
182  ���PLD 1959 Peshawar 77.
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Chief Justice A. R. Cornelius, in Province of East Pakistan versus Sirajul Haq,183 
observed: “Where the Constitution condones limitation on those [fundamental] 
rights, it requires that this should be by law, and that the restric tions should be 
reasonable, thereby bringing them into the field of judicial review. Such provisions 
are made, e.g., with reference to the Rights of Freedom of movement, assembly, 
association and speech. It is possible to test the validity of a law, in its essence, 
against the expressions used in Part II, and it is possible also to examine the nature 
of particular actions taken, in relation to those expressions, by reference to Article 
2 [now Article 4] of the Constitution, which affirms the right of every citizen 
and every person in Pakistan to be treated in accordance with law, and only in 
accordance with law.”
 
The Supreme Court of Pakistan has held that “[i]t is not easy to define 
‘reasonableness’ with precision. It is neither possible nor advisable to prescribe 
any abstract standard of universal application of reasonableness. However, factors 
such as the nature of the right infringed, duration and extent of the restriction, the 
causes and circumstances prompting the restriction, and the manner as well as the 
purpose for which the restrictions are imposed are to be considered. The extent of 
the malice sought to be prevented and/or remedied, and the disproportion of the 
restriction may also be examined in the context of reasonableness or otherwise of 
the imposition. It needs to be kept in mind that ‘reasonable’ implies intelligent care 
and deliberation, that is, the choice of course that reason dictates. For an action to 
be qualified as reasonable, it must also be just right and fair, and should neither 
be arbitrary nor fanciful or oppressive.”184 The Court further observed that “in a 
civilized and democratic society, restrictions and duties co-exist in order to protect 
and preserve the right to speech, it is inevitable to maintain equilibrium, and for 
that to place reasonable restriction on this freedom in the maintenance of ‘public 
order’ and unless the restriction strikes a proper balance between the freedom 
guaranteed by Article 19 of the Constitution and the social control permitted 
thereby, it must be held to lack the attributes of reasonableness. Government 
should therefore strike a just and reasonable balance between the need for ensuring 
the right of people of freedom of speech and expression on the one hand and the 
need to impose social control on the business of publication and broadcasting.”

Justice Syed Mansoor Ali Shah185 in the Lahore High Court has very adeptly 
elaborated, in the case of D.G. Khan Cement Company versus Federation 
of Pakistan,186 the most relevant standards for review of the constitutionality 

183  ���PLD 1966 Supreme Court 854.
184  ���Pakistan Broadcasters Association v. Pakistan Electronic Media Regulatory Authority, PLD 2016 Supreme 

Court 692.
185  ���Presently, Judge of the Supreme Court of Pakistan.
186  ���PLD 2013 Lahore 693.
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of the restrictions imposed by the legislature on the fundamental rights. The 
learned Judge said: “Laws could restrict human rights, but only in order to 
make conflicting rights compatible or to protect the rights of other persons 
or important community interests. Any restriction of human rights not only 
needs a constitutionally valid reason but also to be proportional to the rank and 
importance of the right at stake. Reasonable restriction or any sub-constitutional 
limitation (‘law’) on a constitutional fundamental right must also flow from the 
Constitution to protect lawful rights and interests of the others or the society at 
large. The law or reasonable restrictions in pith and substance must promote 
and advance fundamental rights of the community at large in order to qualify 
as a limitation to override the fundamental rights guaranteed to an individual 
under the Constitution.”187 He explained it further with the observation: 
“Comparative international jurisprudence has moved on from the generic public 
interest argument to a more structured approach in assessing the impact of sub-
constitutional limitation on the constitutional right by applying the principle of 
proportionality to balance and weigh the competing interests of an individual 
and the society, in order to maintain constitutional equilibrium . . . The limitation 
of constitutional rights for a purpose that is reasonable and necessary in a 
democratic society involves the weighing up of competing values, and ultimately 
an assessment based on proportionality.”188 The Constitutional Courts of Pakistan 
have thus been making judicial review of the executive and legislative actions 
with respect to putting restrictions on the freedom of expression, mainly on the 
standards of reasonableness, proportionality, necessity, and public good/interest.  

The Constitutional Courts of Pakistan have also been referring to international 
treaties and conventions ratified189 by Pakistan while interpreting various 
fundamental rights, though not with specific reference right to freedom of 
expression, guaranteed under the Constitution for their liberal and expansive 
construction.190 The Supreme Court of Pakistan has referred to International 
Covenant on Civil and Political Rights (ICCPR) ratified by Pakistan to 
emphasise the need to strike a balance between freedom of expression and 
the accused’s right to fair trial. The Court held: “Pursuant to the above Article 
[14], to the extent of international commitments of Pakistan, the right of 
presumption of innocence under Article 14(2) of the ICCPR and the power 
of the Courts to exclude the press and public from all or part of the trial in 
the interest of justice and in order to protect a person’s right to a fair trial by 

187  ���Internal citations and quotation marks omitted.
188  ���Ibid. 
189  ���International treaties and conventions ratified by Pakistan have been mentioned in Part-IA, Scope and Character, 

of this paper. 
190  ���See Ai-Jehad Trust  v. Federation of Pakistan,  1999   SCMR  1379; Pakistan Muslim League v. Federation of 

Pakistan,  PLD  2007  Supreme  Court  642; Haji Lal Muhammad  v.  Federation of Pakistan, PLD 2014 Peshawar 
199; Muhammad Ahmad Pansota v. Federation of Pakistan, PLD 2020 Lahore 229.
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an impartial judiciary, trumps the right of expression under Article 19 of the 
ICCPR in the light of the fact that Pakistan has specifically made reservations 
to Article 19 ibid to the extent that it conflicts with the Constitution of the 
Islamic Republic of Pakistan, 1973 (the Constitution) and Shariah laws.”191

III. Impact of the internet

A. Relevant laws and regulations

There is though no express provision in the Constitution of Pakistan that provides 
for the right to have access to the internet, in particular; however, Article 19 of the 
Constitution of Pakistan is comprehensive enough to include the right to freedom 
of expression and to have access to information, on the internet. And the grounds 
of restrictions prescribed in Article 19 also apply to this right.192

The Pakistan Telecommunication Authority (“PTA”), established under the 
Pakistan Telecommunication (Re-organisation) Act, 1996 is the main body that 
regulates the establishment, operation and maintenance of telecommunication 
systems, and the provision of telecom service. The PTA is, thus, the regulatory 
body for the internet service, in Pakistan. The Prevention of Electronic Crime Act, 
2016 (“PECA”) has been enacted to prevent unauthorized acts with respect to 
information systems and provide for related offences as well as mechanisms for 
their investigation, prosecution, trial and international cooperation with respect 
thereof and for matters connected therewith or ancillary thereto. The PECA has 
authorised the PTA to undertake content management, and to develop “rules of 
business” regarding the investigations of cybercrimes. 

Blocking	or	filtering	content	on	internet

Section 37(1) of the PECA grants the PTA expansive powers to block or remove 
any online content that it deems unlawful, “if it considers it necessary in the 
interest of the glory of Islam or the integrity, security or defence of Pakistan or 
any part thereof, public order, decency or morality, or in relation to contempt of 
court or commission of or incitement to an offense under this Act.” These grounds 
to block or remove an online content are the same as provided in Article 19 of the 
Constitution for restrictions on the right to freedom of speech and expression, and 

191  ���Suo Motu Case No.28 of 2018, PLD 2019 Supreme Court 1.
192  ���See section 37(1) of the Prevention of Electronic Crime Act, 2016.
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freedom of press. Section 37(2) of the PECA states that the Authority (PTA) shall, 
with the approval of the Federal Government, prescribe rules providing for, among 
other matters, safeguards, transparent process and effective oversight mechanism. 
Section 45 broadens the PTA’s powers to issue directives and guidelines to internet 
service providers (ISPs) “in the interest of preventing any offence”, adding an 
extra layer of obligations and making it an offence to violate them.

Section 9 of the PECA has criminalized preparing or disseminating electronic 
communication to glorify terrorism; and preparing or disseminating information 
that is likely to advance religious, ethnic or sectarian hatred. Section 20 bans 
displaying or transmitting information that intimidates or harms the “reputation or 
privacy of a natural person”. Child pornography is also an offence under section 
22 of the PECA. Presently, cases of blasphemy on the internet are tried under 
the Pakistan Penal Code. However, the legislative amendments are underway, 
for adding offences relating to blasphemy and pornography in the PECA. Other 
offences under the PECA include unauthorized access to critical infrastructure 
information system or data (Section 6), unauthorized copying or transmission 
of critical infrastructure data (Section 7), dishonest interference with critical 
infrastructure information system or data (Section 8), electronic forgery (Section 
13), electronic fraud (Section 14), unauthorized issuance of SIM cards (Section 
17), tampering of electronic equipment (Section 18), cyberstalking (Section 24), 
and spoofing (Section 26).

In exercise of the powers conferred under clause (c) of sub-section (2A) of section 
8, sub-section (1) of section 54 and clause (a) of sub-section (2) of section 57 of 
the Pakistan Telecommunication (Re-organization) Act, 1996 and the sections 
35, 37, 48 and 51 of the Prevention of Electronic Crimes Act, 2016, the Federal 
Government of Pakistan has recently made the Citizen’s Protection (Against 
Online Harm) Rules, 2020, to regulate social media platforms for streaming 
content related to terrorism, extremism, hate speech, sedition, fake news, 
defamation, violence, and national security. These Rules aim to curb, among 
other matters, all forms of “extremism”, which is defined under rule 2(d) as, 
“violent, vocal or active opposition of the state of Pakistan including the security, 
integrity or defense of Pakistan, public order, decency or morality, the rule of 
law, individual liberty and the mutual respect and tolerance of different faiths and 
beliefs.” A post of National Coordinator is established under rule 3 of these Rules, 
who is to: (a) coordinate efforts of stakeholders for performance of functions 
related to regulation of Online Systems; (b) advise the Federal or Provincial 
Governments, and issue instructions to departments, authorities and agencies, in 
accordance with requirements of National Security in relation to management or 
regulation or functioning of social media companies; (c) engage with the social 
media companies on behalf of the Federal Government; and (d) direct concerned 
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official representatives of any Social Media Company to appear before it in person 
to discuss any aspect related to operation of Online System. The departments, 
authorities or agencies are to act in compliance of the instructions issued by 
the Coordinator. Such instructions may include actions related to blocking of 
unlawful online content, acquisition of data or information from social media 
companies, and other such matters. The Coordinator has thus been given the 
power to curb the content that violates the law. This includes identification and 
deletion of impertinent content circulated over social media platforms, cloud-
based application platforms, and other online platforms. The Coordinator can also 
acquire problematic data or any other information from social media companies. 
Further, these Rules impose onerous obligations on service providers to filter out 
‘unlawful content’ on their platforms. Rule 4 instructs the platforms to remove, 
suspend or disable the unlawful content within twenty-four hours, or within six 
hours in case of an emergency. 

Provisions of the Pakistan Telecommunications (Re-organisation) Act, 1996 also 
support censorship for the protection of national security or religious reasons. 
Clause 9.8.3 of the Telecommunications Policy, 2015 enables the PTA to “monitor 
and manage content including any blasphemous and pornographic material in 
conflict with the principles of Islamic way of life as reflected in the Objectives 
Resolution and Article 31 of the Constitution,” as well as material that is 
considered to be “detrimental to national security, or any other category stipulated 
in any other law.” 

Legal liability of internet intermediaries

Section 2(xxviii) of the PECA has defined a “service provider” to include a person 
who: (a) acts as a service provider in relation to sending, receiving, storing, 
processing or distribution of any electronic communication or the provision of 
other services in relation to electronic communication through an information 
system; (b) owns, possesses, operates, manages or controls a public switched 
network or provides telecommunication services; or (c) processes or stores data on 
behalf of such electronic communication service or users of such service. Briefly 
stating, internet service providers (ISPs) are understood to include entities that 
offer technical access, as well as providers of online services; the liabilities of 
these two service providers, however, are to yet be delineated and differentiated. 
PECA though provides for liabilities and limitations of ISPs, yet the Act lacks 
clarity on the subject which may be made with judicial interpretations. Due to lack 
of cases on this subject, jurisprudence on it is also underdeveloped. Section 38 
reads as under:

38. Limitation of liability of service providers.— (1) No service provider shall 
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be subject to any civil or criminal liability, unless it is established that the service 
provider had specific actual knowledge and willful intent to proactively and 
positively participate, and not merely through omission or failure to act, and 
thereby facilitated, aided or abetted the use by any person of any information 
system, service, application, online platform or telecommunication system 
maintained, controlled or managed by the service provider in connection with a 
contravention of this Act or rules made thereunder or any other law for the time 
being in force:---

Provided that the burden to prove that a service provider had specific actual 
knowledge, and willful intent to proactively and positively participate in any act 
that gave rise to any civil or criminal liability shall be upon the person alleging 
such facts and no interim or final orders, or directions shall be issued with respect 
to a service provider by any investigation agency or Court unless such facts have 
so been proved and determined:---

Provided further that such allegation and its proof shall clearly identify with 
specificity the content, material or other aspect with respect to which civil or 
criminal liability is claimed including but not limited to unique identifiers such 
as the Account Identification (Account ID), Uniform Resource Locator (URL), 
Top Level Domain (TLD), Internet Protocol Addresses (IP Addresses), or other 
unique identifier and clearly state the statutory provision and basis of the claim.

(2) No service provider shall under any circumstance be liable under this Act, 
rules made thereunder or any other law for maintaining and making available the 
provision of their service in good faith.

(3) No service provider shall be subject to any civil or criminal liability as a 
result of informing a subscriber, user or end-users affected by any claim, notice or 
exercise of any power under this Act, rules made thereunder or any other law:---

Provided that the service provider, for a period not exceeding fourteen days, shall 
keep confidential and not disclose the existence of any investigation or exercise 
of any power under this Act when a notice to this effect is served upon it by 
an authorized officer, which period of confidentiality may be extended beyond 
fourteen days if, on an application by the authorized officer, the Court authorizes 
an extension for a further specified period upon being satisfied that reasonable 
cause for such extension exists.

(4) No service provider shall be liable under this Act, rules made thereunder or 
any other law for the disclosure of any data or other information that the service 
provider discloses only to the extent of the provisions of this Act.

(5) No service provider shall be under any obligation to proactively monitor, 
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make inquiries about material or content hosted, cached, routed, relayed, conduit, 
transmitted or made available by such intermediary or service provider.

As evident from the above-quoted provisions of law, immunity of an ISP from 
liability, under the PECA, is conditional upon lack of his “knowledge” and “willful 
intent”. Section 38 of PECA bars civil or criminal liability of ISPs for content 
posted by users, unless it is proven that the ISP had “specific actual knowledge and 
willful intent to proactively and positively participate” in cybercrimes committed 
under the Act.

B. Judicial Interpretation 

In the year 2011,193 a petitioner invoked the jurisdiction of the Lahore High 
Court, under Article 199 of the Constitution, seeking issuance of direction to the 
government authorities to ban numerous websites which are showing pornography, 
sexual videos, printed material, mail addresses, etc. alleging the same to be not 
only against the interest of the Muslim community of the Islamic Republic of 
Pakistan but immoral, unholy, illegal and unconstitutional as well. The Court 
disposed of the petition while formulating guidelines for immediate and strict 
action by the authorities to the effect that Inter-Ministerial Committee constituted 
by the Prime Minister in the year 2006 would keep a vigilant eye on the websites 
and in the eventuality of any objectionable material concerning the religious 
faith of any group would take prompt action before it reaches to the public-at-
large and  in case of failure the concerned persons would be taken to task while 
initiating disciplinary action against them and the Government would also include 
some members from amongst the private persons in the said Committee; that the 
Crisis Cell working in the Services Division ICT Directorate and Enforcement 
Division shall be used as a tool to unearth such material and to block the relevant 
websites/URL forthwith and in case of failure stern action be taken against the 
delinquents; that the Government shall also see the viability of permanent blocking 
of the websites involved in unethical, un-Islamic and illegal activities in the event 
that such material is again presented on Internet; that the Government shall strive 
for legislation in this regard on the lines already adopted by other Islamic countries 
in addition to China; that the Government shall impart awareness amongst the 
public through different modes e.g. print and electronic media regarding use and 
misuse of such like websites; and that in case of repletion the Government shall 
sue concerned authorities before the appropriate forums. 

193  ���Jamal Akram v. Federation of Pakistan, P L D 2011 Lahore 377.
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In the year 2012,194 the Lahore High Court took cognizance of the posting of 
derogatory and objectionable material on the website “Facebook”, injuring 
religious sentiments of Muslims. The Court observed that nobody could deny 
the importance of the use of the internet in different spheres but the same should 
not be at the cost of religious disharmony, as such exercise would not only create 
chaos amongst members of society at national as well as international level 
but also would disintegrate efforts being made towards international peace and 
tranquility. The Court disposed of the cases while issuing similar guidelines as 
issued in the 2011 case.

The Supreme Court of Pakistan, in the year 2012,195 made order for putting 
ban on access to YouTube in Pakistan after the website refused to take down 
blasphemous content. The Court ruled that the site should be censored until 
a way was found to block all blasphemous content. Later in the year 2016, the 
ban was lifted, after the said video-sharing portal launched its localised version for 
Pakistan, which did not contain any sacrilegious material. However, the Courts in 
Pakistan has not yet considered in depth the respective roles and responsibilities 
of parties involved in enabling expression of speech on the internet, with no 
intervention of intermediaries, as opposed to the more involved role of a publisher 
in traditional print media or of a broadcaster in electronic media, like satellite TV 
channels. 

The Lahore High Court, in Bytes for All versus Federation of Pakistan,196 was told 
by the Ministry of Information that till that time no technology existed in Pakistan 
to block a particular content on a crowd sourced website such as YouTube. 
The Court abstained from giving any clear verdict, in view of the amicus 
curiae’s explanation on the issue pertaining to technology and ramifications of 
banning YouTube to the fundamental rights of citizens. The case is still pending 
adjudication.

In the year 2018,197 the Lahore High Court, on a petition under Article 199 of the 
Constitution, again took notice of some accounts on social media “Facebook” that 
were uploading inflammatory and blasphemous material. The Court remarked 
that rights of every community are delicately balanced and freedom of speech/
expression and information is also hallmark of the Constitution of Pakistan; 
however, the right of expression cannot be stretched to such an extent that it could 
be used as a tool to defy religious thoughts or sacred personalities of one’s religion 
– right of expression cannot be allowed to thwart feelings of any religion, because 

194  ���Islamic Lawyers Movement v. Federation of Pakistan, 2012 CLC 1300 (Lahore High Court).
195� CMA No. 3908/2012, interim order dated 17.09.2012.
196� W.P. No.958/2013 of Lahore High Court, also known as the YouTube case.
197� Muhammad Ayoub v. Federation of Pakistan, 2018 PCrLJ 1133 (Lahore High Court).
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as a matter of fact distortion of any religion on the pretext of right of speech/
expression or information amounted to another form of terrorism. The Court 
held that if authorities cannot remove blasphemous content, as required by the 
Constitution and other laws applicable in the country, all such accounts or even 
the information system involved in pointed nefarious activities should be blocked 
at once as undertaken by Director General of the Pakistan Telecommunication 
Authority. The High Court disposed of the petition while issuing directions: that 
a Bill should be tabled before the Parliament for deliberations and decision about 
amendment in section 37 of Prosecution of Electronic Crimes Act, 2016 (“PECA”) 
to authorize PTA to block information system in case service providers failed to 
remove blasphemous content; that procedure for right of appeal, revision, review 
be provided to the individuals or the system operators whose accounts, pages 
or systems were blocked by the authorities; that where in section 9 of PECA, 
punishment for offences relating to terrorism, proscribed organizations, etc. had 
been provided, punishment of sections 295 to 295-C, Pakistan Penal Code may 
also be introduced; that rules be framed under PECA, which were though required, 
yet had not been framed; and that the Government shall adopt all necessary 
measures for enhancing technical expertise and equipment of PTA authorities. 
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Annex 3: Summaries of significant cases

Case 1

Identification

a) Country: Pakistan
b) Name of the Court: Supreme Court of Pakistan
c) Date of the decision given: 13th June 2016
d) Reference number of the decision: PLD 2016 Supreme Court 692
e) Jurisdiction: Appellate jurisdiction
f) Title of the decision: Pakistan Broadcasters 

Association 
versus
Pakistan Electronic Media 
Regulatory Authority

Headnotes

Advertisements/commercial speech (on Satellite TV channels) where the object 
and purpose is restricted to mere promotion of sales of goods and services, or 
stimulation of purchase thereof, and where the acquisition of the article to be 
sold constitutes the only inducement to its viewer, the same does not receive the 
same protection as social or political speeches and is subject to higher degree of 
regulations than non-commercial speech. No one can be forced to listen or watch 
that he may not like to, and one cannot be invaded with unsolicited interruptions 
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while eagerly watching or listening to something of his interest. State is not 
supposed to remain oblivious of such violation/invasions and cannot detract from 
its obligation to regulate the right to speech when it came in conflict with the right 
of the viewers or listeners. Rule 15(3) of the Pakistan Electronic Media Regulatory 
Authority Rules, 2009 and the impugned clause in the licence of broadcasters 
merely regulate duration of advertisements to be broadcasted by television 
channels, and the spacing between advertisements slots and programme contents; 
the same neither prohibit/restrict the contents of any broadcast, nor is invasive on 
the right to free speech and freedom of expression.

Summary

The appellants, who were the operators of satellite TV channels, had brought under 
challenge the vires of Rule 15(3) of the Pakistan Electronic Media Regulatory 
Rules, 2009 (“PEMRA Rules”), and clause 10.4 of the licences granted to them to 
operate their TV channels. 

Rule 15(3) of the PEMRA Rules provided: “During a regular programme a 
continuous break for advertising shall not exceed three minutes and duration 
between two such successive breaks shall not be less than fifteen minutes.” While 
clause 10.4 of the licence granted to them was to the effect: “The maximum period 
of an advertisement break during Prime Time, that is, between 1900 to 2200 hours 
Pakistan Standard Time, shall not be more than 2 minutes to a minimum of ten 
minutes of programme.”

The contention of the appellants was that the said Rule and clause of the licence 
violate their fundamental rights to freedom of business guaranteed under Article 
18, and to freedom of speech and expression guaranteed under Article 19 of the 
Constitution of Pakistan, 1973. 

Articles 18 and 19 of the Constitution provide:

18. Freedom of trade; business or profession.-Subject to such 
qualifications, if any, as may be prescribed by law, every citizen shall 
have the right to enter upon any lawful profession or occupation, and 
to conduct any lawful trade or business:

Provided that nothing in this Article shall prevent-

 (a) the regulation of any trade or profession by a licensing system; or

(b) the regulation of trade, commerce or industry in the interest of free 
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competition therein; or

(c) the carrying on, by the Federal Government or a Provincial 
Government, or by a corporation controlled by any such Government, 
of any trade, business, industry or service, to the exclusion, complete 
or partial, of other persons.

19. Freedom of speech, etc.-Every citizen shall have the right to 
freedom of speech and expression, and there shall be freedom of the 
press, subject to any reasonable restrictions imposed by law in the 
interest of the glory of Islam or the integrity, security or defence of 
Pakistan or any part thereof, friendly relations with foreign States, 
public order, decency or morality, or in relation to contempt of court, 
commission of or incitement to an offence.

The Court highlighted the importance of freedom of speech and expression, in a 
civilized society with the observations: “No doubt freedom of speech goes to the 
very heart of a natural right of a civilized society to impart and acquire information 
about their common interests. It helps an individual in self accomplishment, and 
leads to discovery of truth, it strengthens and enlarges the capacity of an individual 
to participate in decision making, and provides a mechanism to facilitate achieving 
a reasonable balance between stability and social change . . . The concept of 
freedom of media is based on the premise that the widest possible dissemination of 
information from diverse and antagonistic sources is sine qua non to the welfare of 
the people. Such freedom is the foundation of a free government of a free people. 
Any attempt to impede, stifle or contravene such right would certainly fall foul of 
the freedom guaranteed under Article 19 of the Constitution of Pakistan.”
 
The Court appreciated the difference between propagating some social, political 
or economic idea or thought and a commercial speech promoting merely sale of 
certain goods or services. The Court, after referring to several judgments of the US 
Supreme Court on the subject, made the observation that the latter form of speech 
does not have the same level of protection as the former has, and may be made 
subject to higher degree of regulations. The Court held, thus: “However even the 
core free speech, which propagates social, political or economic ideas, promotes 
literature or human thought, though fully protected, is subject to reasonable 
restrictions contemplated under Article 19 of the Constitution. Whereas the 
advertisements/commercial speech, where the object and purpose is restricted to 
mere promotion of sales of goods and services, or stimulation of purchase thereof, 
and where the acquisition of the article to be sold constitutes the only inducement 
to its viewer, does not receive the same protection as social or political speeches 
and is subject to higher degree of regulations than non-commercial speech.”
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The Court held: “Undoubtedly no one can be deprived of his fundamental rights: 
Such rights being incapable of being divested or abridged. The legislative powers 
conferred on the State functionaries can be exercised only to regulate these rights 
through reasonable restrictions, and that too only as may be mandated by law and 
not otherwise. The authority wielding statutory powers conferred on it must act 
reasonably and within the scope of the powers so conferred.”

The Court repelled the contention of the appellants as to infringement of freedom 
of speech and expression with the reasoning: “The above noted rule and clause 
merely regulate duration of advertisements broadcast by television channels, and 
the spacing between advertisements slots and programme contents. The same in 
no way prohibits or even restricts the contents of any broadcast, nor even relate 
to such content, either commercial or otherwise, and therefore in no way may be 
described as being invasive on the right to free speech and freedom of expression.” 
The Court rejected the contention of the appellant as to alleged violation of their 
freedom of business, with the observation: “The subject rule and clause are also in 
conformity with the provision of Article 18 of the Constitution, whereby, though a 
right to conduct a lawful business has been protected, but it has also been provided 
that qualification for the same may be prescribed by law, and has also been made 
permissible to regulate any trade or profession by a licensing system.”

The Court, with the above observations, dismissed the appeal of the appellant, 
maintaining the decision of the High Court.

Case 2

Identification

a) Country: Pakistan
b) Name of the Court: Supreme Court of Pakistan
c) Date of the decision given: 12th September 2018
d) Reference number of the decision: PLD 2019 Supreme Court 1
e) Jurisdiction: Original jurisdiction
f) Title of the decision: Suo Motu Case No.28 of 2018 

(Regarding Discussion in TV Talk Show 
with regard to a Sub-judice Matter)
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Headnotes

Balance must be struck between the right to freedom of speech and expression 
(Article 19), to have access to information (Article 19-A) on one hand and the 
right to fair trial (Article 10-A), to be dealt with in accordance with law (Article 
4) on the other. Media commonly sensationalise issues of public importance and 
deduce guilt before any substantial finding has been recorded against the person 
undergoing trial; and this has the potential of having an indirect effect on the 
minds of the judges seized of the matter, thereby the right to fair trial of the person 
facing trial and to be dealt with in accordance with law is adversely affected. Strict 
guidelines, therefore, has to be implemented to prevent any prejudicial comments 
on pending cases, as this will in no manner take away the freedom of the press/
mass media/broadcasters and would only aid in upholding the rule of law and fair 
and impartial trials in the larger interest of justice.

Summary

The Court took a suo motu notice, in exercise of its original jurisdiction under 
Article 184(3) of the Constitution, of certain comments made about a matter 
pending adjudication before it, in a TV talk show by anchor of the show. The 
anchor had, as per his understanding, pointed out certain contradictions in the 
affidavits filed by a former President of Pakistan in court proceedings, in the show 
and had insisted that the Chief Justice of Pakistan should call him before the Court 
to point out the contradictions in those affidavits, and to further respond to his 
queries. 

Notice was issued to the anchor, to explain his position in this regard, particularly 
considering the fact that the content of his show could potentially cause prejudice 
to a matter sub judice before the Court, not only in the minds of the public at 
large but also the Bench seized of the matter. The anchor appeared and tendered 
an unconditional and unqualified apology before the Court. The Court though 
accepted his apology; but for guidance of the media personnel in future reporting 
about pending proceedings in Courts, issued certain guidelines and parameters, 
after making a survey of the legal position and jurisprudence developed on the 
subject in the USA, the UK, Australia and India.

The Court, after referring to and discussing the legal position in the USA, the UK, 
Australia and India, observed: “The foregoing discussion of the law in various 
other jurisdictions with regards to sub judice contempt as well as the common 
law principles on the protection of right to fair trial in sub judice matters reveals 
that the international community at large gives the right to fair trial the highest 
priority and that measures have been taken either vide statutory law or common 
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law principles to ensure that the right to freedom of speech and expression is 
safeguarded so long as it does not encroach upon any person’s right to be treated 
in accordance with the law without any extraneous influences. At the heart of this 
sub judice rule lies the view that an essential element of fair trial is an impartial 
judiciary and one simply cannot turn a blind eye to the fact that comment on a sub 
judice matter in the media or any other widely circulated publication has at least 
the potential of having an indirect effect on the minds of the judges seized of a 
matter.” 

The Court held: “No doubt, Article 19 of the Constitution ensures to every 
citizen the right to freedom of speech and expression and that there shall also be 
freedom of the press, however these rights and freedoms have been specifically 
made subject to reasonable restrictions imposed by law. The same is the case with 
Article 19A of the Constitution which guarantees every citizen the right to have 
access to information in all matters of public importance but subject to regulation 
and reasonable restrictions imposed by law. . . .[T]he rights provided in Articles 
19 and 19A of the Constitution are in no manner unqualified rights and may be 
made subject to regulation and reasonable restrictions. Therefore, while they are 
to be safeguarded, they cannot be used as a casual excuse to trample on other 
fundamental rights of another, particularly those which guarantee citizens the 
right to be dealt in accordance with law and the right to fair trial and due process 
enshrined in Articles 4 and 10A of the Constitution. . . . A balance therefore must 
be struck between the right to freedom of speech and information on one hand and 
the right to fair trial, to be dealt with in accordance with law and of due process 
on the other. No person must be deprived of his fundamental right to be tried by 
an impartial judiciary and unbiased judge and an objective and fair trial unless a 
certain allegation is proved against him strictly in accordance with the law.”

The Court observed: “[T]he Code of Conduct, particularly Clause 4(3) thereof… 
encompasses these principles. In Clause 4(3) ibid a balance has been struck 
with regards to programmes on sub judice matters. While on one hand such 
programmes are allowed to be aired thereby protecting the freedom of speech 
and the right to information; the requirement that they ought to be aired in an 
informative and objective manner and that no content should be aired which tends 
to prejudice the determination by a court, tribunal or any other judicial or quasi-
judicial forum, ensures that the right to fair trial, to be dealt with in accordance 
with law and of due process are duly safeguarded.” 

Clause 4 of the Electronic Media (Programmes and Advertisements) Code of 
Conduct, 2015 notified by the Federal Government in exercise of its powers under 
Section 39 of the Pakistan Electronic Media Regulatory Authority Ordinance, 
2002 provides as under:-
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“4. News and current affairs programmes: - The licensee shall ensure that:

(3) Programmes on sub-judice matters may be aired in informative manner 
and shall be handled objectively:

         
Provided that no content shall be aired, which tends to prejudice the 
determination by a court, tribunal or any other judicial or quasi-judicial 
forum;

         
 (4) News shall be clearly distinguished from commentary, opinion and 
analysis;

        
(6) Content based on extracts from court proceedings, police records and 
other sources shall be fair and correct;

        
(9) News or any other programme shall not be aired in a manner that is 
likely to jeopardize any ongoing inquiry, investigation or trial.”

                                                                   
The Court said: “While Clause 4(3) of the Code of Conduct allows programmes on 
sub judice matters to be aired, thereby guaranteeing the rights enshrined in Articles 
19 and 19A of the Constitution mentioned above, the regulation and reasonable 
restrictions imposed are that such programmes are aired in an informative manner, 
are handled objectively [Clause 4(3) of the Code of Conduct], and that no content 
is to be aired which would tend to prejudice the determination by a Court, Tribunal 
or any other judicial or quasi-judicial forum [Proviso to Clause 4(3) of the Code 
of Conduct]. Furthermore, Clause 4(6) of the Code of Conduct states that content 
based on extracts from court proceedings, police records and other sources shall be 
fair and correct, while Clause 4(9) thereof prohibits news or any other programme 
from being aired in a manner that is likely to jeopardize any ongoing inquiry, 
investigation or trial. . . . .Therefore, the foregoing clauses ensure that the freedom 
of speech and right to information (Articles 19 and 19A of the Constitution) 
are protected, and at the same time provide that the discussion of sub judice 
matters must be conducted in a manner which does not negatively affect another 
person’s fundamental right to be dealt with in accordance with the law (Article 4 
of the Constitution) and the right to fair trial and due process (Article 10A of the 
Constitution).”

The Court disposed of the case while issuing a writ of mandamus to the Pakistan 
Electronic Media Regulatory Authority (“PEMRA”) to ensure that the following 
parameters laid down in the law and the Code of Conduct are adhered to in letter 
and spirit:-



442   Freedom of Expression: Experience of AACC Members

i) The Code of Conduct ensures that the freedom of speech and the right 
to information (Articles 19 and 19A of the Constitution) are protected, 
and at the same time provide that the discussion of sub judice matters 
must be conducted in a manner which does not negatively affect 
another person’s fundamental right to be dealt with in accordance 
with the law (Article 4 of the Constitution) and the right to fair trial 
and due process (Article 10A of the Constitution).

ii) All licensees should be sent a notice/reminder of their basic ethics 
and objectives, standards and obligations under the Code of Conduct, 
particularly Clause 4(10) thereof, in that, editorial oversight should be 
observed prior to the airing of all programmes and any programme, 
the subject or content of which is found or deemed to be in violation 
of the Code of Conduct in its true letter and spirit, should not be aired 
by the licensee;

iii) Any discussion on a matter which is sub judice may be aired but 
only to the extent that it is to provide information to the public which 
is objective in nature and not subjective, and no content, including 
commentary, opinions or suggestions about the potential fate of such 
sub judice matter which tends to prejudice the determination by a 
court, tribunal, etc., shall be aired;

iv) While content based on extracts of court proceedings, police records 
and other sources are allowed to the extent that they are fair and 
correct, any news or discussions in programmes shall not be aired 
which are likely to jeopardize ongoing inquiries, investigations or 
trials;

v) In compliance with Clause 5 of the Code of Conduct, all licensees 
should strictly ensure that an effective delaying mechanism is in place 
for broadcasting live programmes to ensure stern compliance with the 
Code of Conduct and Articles 4, 10A and 204 of the Constitution;

vi) In compliance with Clause 17 of the Code of Conduct, an impartial 
and competent in-house Monitoring Committee shall be formed by 
each licensee, with intimation to PEMRA which shall be duty bound 
to ensure compliance of the Code of Conduct;

vii) With regards to the Monitoring Committee, we direct that licensees 
include (for each of its meetings) at least one practicing lawyer of at 
least 5 years or above practice, with adequate understanding of the 
law to advise the licensee regarding any potential violations of the 
Code of Conduct by programmes to be aired in the future;

viii) In compliance with Clause 20 of the Code of Conduct, each licensee 
shall be required to hold regular trainings of its officers, employees, 
staff, anchors, representatives etc. with regards to ensure compliance 
with the Code of Conduct with the schedule and agenda of these 
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regular trainings to be intimated to PEMRA through the Monitoring 
Committee;

ix) If any licensee is found to have violated or failed to observe the 
Code of Conduct in its true letter and spirit, particularly Clause 4 of 
thereof, and/or Articles 4, 10A and 204 of the Constitution, strict and 
immediate action should be taken against such licensee in accordance 
with Section 33 of the Ordinance. The Supreme Court or any High 
Court retains the power to take cognizance of the matter and shall 
exercise its powers under Article 204 ibid where such Court is of the 
opinion that it is appropriate in the facts and circumstances of the case 
for it to do so; and

x) The unconditional and unqualified apology tendered by Mr. Sharif is 
accepted in view of the fact that in our opinion it has been tendered 
sincerely and he has expressed remorse and regret promising not to 
repeat such reckless and irresponsible behaviour in the future. Mr. 
Sharif is also warned to be extremely careful in the future.

Case 3

Identification

a) Country: Pakistan
b) Name of the Court: Lahore High Court
c) Date of the decision given: 18th July 2017
d) Reference number of the decision: PLD 2017 Lahore 709
e) Jurisdiction: Original jurisdiction
f) Title of the decision: Leo Communication (Pvt.) Ltd.

versus
Federation of Pakistan

Headnotes    

In this digital age of connectivity, the planet is now a global village and we cannot 
shut ourselves to ideas, thoughts, art, culture and literature that are all around 
us and just a click away. With this perspective, reasonable restrictions under the 
Constitution and the prohibitions under the law, are to be examined. Further, the 
restrictions must be substantive, real, proximate, tangible and immediate and 
not remote, conjectural or farfetched. Only if public interest exists, can Pakistan 
Electronic Media Regulating Authority (PEMRA) take action under section 
30(2) of the Pakistan Electronic Media Regulatory Authority Ordinance. In the 
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instant case, there is no act or violation on the part of the licensee. The basis of 
the impugned Circular is the act of a private Indian channel. The refusal to air 
Pakistani dramas by some private channel in India has prompted PEMRA to issue 
the impugned Circular restraining the Pakistani channels to follow suit. This is 
no more than a knee jerk response or a tit-for-tat. Is PEMRA authorized to do so? 
Principle of reciprocity might be a consideration for the State in formulating its 
foreign policy but is not available to PEMRA which is to function strictly within 
the ambit of the law. PEMRA must neither be piqued by misplaced emotions 
nor swayed by extra legal considerations. It matters less, how other countries or 
foreign private channels interpret their freedom of expression. PEMRA has to set, 
its goals independently and define the freedom of speech and expression in light 
of the progressive ideals enshrined in our Constitution. Refusal to air Pakistani 
dramas by a private Indian channel does not imperil or jeopardize any public 
interest in Pakistan. Therefore, PEMRA had no constitutional or legal justification 
to alter or vary the rights of licensees and prohibit them to air Indian content under 
the license. Indian private channels may choose to be xenophobic and reactive, if 
they so decide. This should not dictate PEMRA’s policy. We are the custodians of 
our own freedoms and are free to decide our road to progress and growth.

Summary

The Petitioner was a Company which holds a valid license (for 15 years) 
to establish and operate a satellite TV broadcast channel station, issued by 
Pakistan Electronic Media Regulatory Authority (“PEMRA”). The channel was 
operated under the name and style of Filmazia. Under the license, the petitioner 
company was allowed to air 6% India content. Through impugned Circular 
dated 19.10.2016, PEMRA had banned airing Indian content. The grievance 
of the petitioner company was that the impugned Circular had unilaterally and 
unlawfully varied and altered the terms and conditions of the License in sheer 
violation of the Pakistan Electronic Media Regulatory Authority Ordinance, 2002 
(“Ordinance”).

Legal questions that required determination by the Court were: (i) whether there 
was public interest that justified the varying of the terms and conditions of the 
License of the petitioner company under the Ordinance, (ii) whether the public 
interest was sufficient to outweigh the fundamental right to free speech and 
expression under Article 19 of the Constitution, and (iii) whether principle of 
reciprocity adopted by PEMRA constitutes public interest under the Ordinance.

The Court elaborated the concept of freedom of speech and expression, thus: 
“Article 19 of the Constitution provides right to freedom of speech and expression. 
‘Speech’ means the expression or communication of thoughts or opinions in 
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spoken words. An expression of or the ability to express thoughts and feelings 
by articulate sounds or a sequence of lines written for one character in a play. 
‘Expression’ means the action of making known one’s thoughts or feelings; the 
conveying of feeling in a work of art or in the performance of a piece of music; 
writings, speech, or actions that show a person’s ideas, thoughts, emotions or 
opinions. Any dramatic work is, therefore, a symbol of speech and expression.” 

The Court went on to observe: “The right to communicate and receive ideas, facts, 
knowledge, information, beliefs, theories, creative and emotive impulses by speech 
or by written word, theatre, dance, music, film, through a newspaper, magazine 
drama or book is an essential component of the protected right of freedom 
of speech and expression. The broadcast of ideas, culture, history, literature, 
opinions, thoughts, emotions and art through the medium of plays and dramas 
signifies freedom of speech and expression in a country. The arrangement and 
choice of dramas and plays to be broadcast by the petitioner company under the 
License, including Indian dramas, is a mark of freedom of speech and expression 
of the petitioner company. . .Any attempt to impede, stifle or contravene such 
right would certainly fall foul of the freedom guaranteed under Article 19 of the 
Constitution of Pakistan.”

The Court held that Freedom of speech and expression is the lifeblood of 
democracy. The nature and extent of this freedom and fundamental right 
determines the quality and maturity of democracy in a country. Any unwarranted 
or arbitrary change in the content of the broadcast, abridges the fundamental 
right of the petitioner company under Article 19 of the Constitution. The balance 
between the fundamental right of freedom of speech and expression on the one 
hand and public interest on the other, defines the outlook, mindset and tolerance of 
the people of any country. Nations are enriched by the cross-currents of ideas and 
thoughts; they progress by expanding their frontiers of freedom; by encouraging 
plurality and diversity and not by being insular and inward looking. 

The Court underlined the importance of the fundamental rights in the Constitution 
and the approach to interpret them, with the observations: “Fundamental rights 
are the heart and soul of a living Constitution and must at all times be ready to 
embrace and protect the sensibilities and sensitivities of the people. They must 
be progressively and purposively interpreted to advance the frontiers of freedom, 
individual autonomy and free choice. Such vibrance and vitality is the hallmark of 
a living constitution in a democracy.” 

The Court said: “Right to choose a programming mix and air (6%) Indian content 
under the License is premised on the fundamental right to free speech and 
expression. PEMRA has to convincingly establish that there is an imminent threat 
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or necessity of public interest that outweighs this fundamental right to justify the 
imposition of the ban or the existence of the impugned Circular.”

The Court held that Section 27 of the Ordinance provides that the Authority can 
prohibit any broadcast media from broadcasting if it is of the opinion that such 
program is against the ideology of Pakistan or is likely to create hatred among the 
people or is prejudicial to the maintenance of law and order or is likely to disturb 
public peace and tranquility or endangers national security or is pornographic, 
obscene or vulgar or is offensive to the commonly accepted standards of decency. 
Reasonable restrictions in Article 19, the statutory terms and conditions of license 
and the prohibitions under sections 20 and 27 of the Ordinance, the requirements 
under Clause 6.1 of the License and the Code of Conduct for TV Broadcasters 
described above, constitute factors that endanger and jeopardize public interest, 
especially in the context of free speech and expression. Principle of reciprocity 
based on a reaction to a decision of a private Indian channel does not pass the 
test of reasonable restriction under Article 19 of the Constitution. The question 
whether prohibitions provided under the law or the License are attracted in this 
case, does not arise, as there has been no act or decision on behalf of the Licensee.

The Court allowed the petition and set aside the impugned Circular by PEMRA, 
as being unconstitutional and illegal, with the observations: “In this digital age of 
connectivity, the planet is now but a global village and we cannot shut ourselves 
to ideas, thoughts, art, culture and literature that is all around us and just a click 
away. With this perspective, reasonable restrictions under the Constitution and the 
prohibitions under the law, are to be examined. Further, the restrictions must be 
substantive, real, proximate, tangible and immediate and not remote, conjectural 
or far fetched. Only if public interest exists in the above terms, can PEMRA take 
action under section 30(2) of the Ordinance. In the instant case, there is no act or 
violation on the part of the licensee. The basis of the impugned Circular is the act 
of a private Indian channel. The refusal to air Pakistani dramas by some private 
channel in India has prompted PEMRA to issue the impugned Circular restraining 
the Pakistani channels to follow suit. This is no more than a knee jerk response 
or a tit-for-tat. Is PEMRA authorized to do so? Principle of reciprocity might be a 
consideration for the State in formulating its foreign policy but is not available to 
PEMRA which is to function strictly within the ambit of the law. PEMRA must 
neither be piqued by misplaced emotions nor swayed by extra legal considerations. 
It matters less, how other countries or foreign private channels interpret their 
freedom of expression. PEMRA has to set its goals independently and define the 
freedom of speech and expression in light of the progressive ideals enshrined in 
our Constitution. Under the preamble to the Ordinance, PEMRA is to improve the 
standards of entertainment, enlarge the choice available to the people of Pakistan 
in the media for news, current affairs, religious knowledge, art, culture, science, 
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technology, economic development, social sector concerns, music, sports, drama 
and other subjects of national and public interest. While PEMRA must be resolute 
and vigilant in safeguarding public interest, it must also guard the freedom of 
speech and expression with the same unwavering commitment and vigour. The 
only consideration that outweighs this freedom is a substantive, tangible, existing 
and sufficient public interest as described in the Constitution or the law. Refusal 
to air Pakistani dramas by a private Indian channel does not imperil or jeopardize 
any public interest in Pakistan. There is no evidence on the record to establish that 
the reasonable restrictions under Article 19 or the conditions mentioned in sections 
20 and 27 of the Ordinance or any other clause of the License has been offended 
in the instant case. Principle of reciprocity does not constitute public interest under 
the Constitution or the law. Therefore, PEMRA had no constitutional or legal 
justification to alter or vary the rights of licensees and prohibit them to air Indian 
content under the license. Indian private channels may choose to be xenophobic 
and reactive, if they so decide. This should not dictate PEMRA’s policy. We are 
the custodians of our own freedoms and are free to decide our road to progress 
and growth. Being open to other cultures, art, literature, ideas and thoughts is 
an attribute of a thriving and evolving nation. It is also in consonance with our 
constitutional values and policies which discourage parochial prejudices (Article 
33). In this background, the impugned Circular issued by PEMRA stands without 
any constitutional or lawful support.” 

Annex 4: Case statistics

1.    Institution, Disposal and Pendency of Appeals in the Supreme Court of 
Pakistan from 1950 to December, 2018

Year Last Balance Fresh 
Institution Total Disposal Pending

1950 0 25 25 11 14
1951 14 31 45 19 26
1952 26 53 79 31 48
1953 48 65 113 95 18
1954 18 50 68 48 20
1955 20 140 160 92 68
1956 68 63 131 42 89
1957 89 44 133 59 74
1958 74 1 75 16 59
1959 59 210 269 91 178
1960 178 288 466 285 181
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1961 181 287 468 285 183
1962 183 382 565 273 292
1963 292 454 746 326 420
1964 420 367 787 316 471
1965 471 392 863 379 484
1966 484 371 855 384 471
1967 471 328 799 335 464
1968 464 426 890 341 549
1969 549 829 1378 359 1019
1970 1019 541 1560 343 1217
1971 1217 118 1335 350 985
1972 985 138 1123 387 736
1973 736 166 902 249 653
1974 653 174 827 259 568
1975 568 207 775 225 550
1976 550 1208 1758 170 1588
1977 1588 603 2191 182 2009
1978 2009 1284 3293 579 2714
1979 2714 765 3479 613 2866
1980 2866 1334 4200 410 3790
1981 3790 772 4562 536 4026
1982 4026 1127 5153 661 4492
1983 4492 1459 5951 1242 4709
1984 4709 541 5250 878 4372
1985 4372 978 5350 866 4484
1986 4484 1186 5670 1060 4610
1987 4610 1130 5740 972 4768
1988 4768 1415 6183 1012 5171
1989 5171 2279 7450 1472 5978
1990 5978 1301 7279 5601 1678
1991 1678 1208 2886 1095 1791
1992 1791 4808 6599 4245 2354
1993 2354 1525 3879 1559 2320
1994 2320 1200 3520 692 2828
1995 2828 1872 4700 876 3824
1996 3824 4919 8743 3227 5516
1997 5516 1949 7465 2487 4978
1998 4978 3282 8260 3817 4443
1999 4443 1883 6326 2237 4089
2000 4089 3055 7144 1806 5338
2001 5338 3100 8438 3738 4700
2002 4700 2375 7075 1669 5406
2003 5406 1920 7326 1936 5390
2004 5390 2865 8255 1530 6725
2005 6725 3141 9866 2919 6947
2006 6947 3051 9998 3054 6944
2007 6944 3104 10048 3258 6790
2008 6790 2831 9621 1884 7737
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2009 7737 4456 12193 3523 8670
2010 8670 4054 12724 3110 9614
2011 9614 3700 13314 3695 9619
2012 9619 3754 13373 3140 10233
2013 10233 4811 15044 3460 11584
2014 11584 4753 16337 5328 11009
2015 11009 3231 14240 3408 10832
2016 10832 4154 14986 3880 11106
2017 11106 3733 14839 4179 10660
2018 10660 3395 14055 4480 9575

2.    Institution, Disposal and Pendency of Petitions in the Supreme Court of 
Pakistan from 1950 to December, 2018

Year Last Balance Fresh 
Institution Total Disposal Pending

1950 0 9 9 1 8
1951 8 154 162 93 69
1952 69 141 210 186 24
1953 24 213 237 217 20
1954 20 205 225 210 15
1955 15 228 243 199 44
1956 44 278 322 268 54
1957 54 305 359 314 45
1958 45 408 453 408 45
1959 45 218 263 385 -122
1960 -122 199 77 251 -174
1961 -174 886 712 861 -149
1962 -149 1277 1128 1337 -209
1963 -209 1218 1009 1069 -60
1964 -60 1318 1258 1341 -83
1965 -83 2038 1955 1999 -44
1966 -44 1845 1801 1912 -111
1967 -111 2316 2205 1923 282
1968 282 1857 2139 2018 121
1969 121 1728 1849 1740 109
1970 109 1478 1587 1489 98
1971 98 640 738 230 508
1972 508 974 1482 489 993
1973 993 1092 2085 678 1407
1974 1407 633 2040 373 1667
1975 1667 5755 7422 4266 3156
1976 3156 2370 5526 1746 3780
1977 3780 2651 6431 2676 3755
1978 3755 2651 6406 1153 5253
1979 5253 2455 7708 2734 4974
1980 4974 2519 7493 3804 3689
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1981 3689 3689 7378 2249 5129
1982 5129 3365 8494 2399 6095
1983 6095 2888 8983 3270 5713
1984 5713 3934 9647 2302 7345
1985 7345 3663 11008 3616 7392
1986 7392 2935 10327 3486 6841
1987 6841 3803 10644 4379 6265
1988 6265 4429 10694 5942 4752
1989 4752 3534 8286 7528 758
1990 758 3999 4757 3621 1136
1991 1136 3560 4696 1604 3092
1992 3092 1818 4910 3033 1877
1993 1877 4983 6860 3671 3189
1994 3189 4879 8068 4263 3805
1995 3805 4735 8540 4663 3877
1996 3877 6749 10626 4978 5648
1997 5648 8400 14048 7742 6306
1998 6306 7089 13395 6934 6461
1999 6461 6530 12991 6371 6620
2000 6620 8647 15267 7732 7535
2001 7535 12143 19678 9433 10245
2002 10245 11472 21717 7878 13839
2003 13839 11070 24909 8393 16516
2004 16516 14656 31172 8408 22764
2005 22764 5052 27816 8336 19480
2006 19480 5602 25082 11457 13625
2007 13625 6398 20023 7260 12763
2008 12763 6976 19739 7082 12657
2009 12657 10091 22748 12548 10200
2010 10200 10857 21057 10306 10751
2011 10751 8783 19534 8611 10923
2012 10923 9066 19989 10465 9524
2013 9524 10877 22414 12017 8384
2014 8384 11164 19548 9440 10108
2015 10108 13433 23541 9163 14378
2016 14378 15328 29706 10579 19127
2017 19127 14267 33394 9812 23582
2018 23582 16070 39652 12617 27035
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3. Institution and Disposal of Cases from June 2018 – May 2019

Month-wise Institution (Ins.) and Disposal (Dis.) of cases at the Main Registry as 
well as at the Branch Registries for the reported period.

Islamabad Lahore Karachi Peshawar Quetta Total

Ins. Dis. Ins. Dis. Ins. Dis. Ins. Dis. Ins. Dis. Ins. Dis.
June, 
2018

1038 645 138 5 393 536 226 538 35 4 1830 1728

July 1045 797 116 34 550 279 192 234 22 12 1925 1356

August 764 624 103 16 298 89 210 239 34 3 1409 971

September 642 1104 79 174 237 130 81 70 33 162 1072 1640

October 888 1819 82 27 291 199 175 19 38 24 1474 2088

November 1400 639 84 71 414 582 350 8 39 60 2287 1360

December 978 539 115 155 518 268 194 120 50 127 1855 1209
January,  
2019

1090 1640 121 23 497 312 172 82 50 17 1930 2074

February 985 705 124 41 425 459 145 37 14 19 1693 1261

March 1263 924 200 26 658 737 125 368 21 12 2267 2067

April 1688 1606 245 81 584 78 135 100 17 3 2669 1868

May 1100 1009 137 86 686 752 162 86 30 9 2115 1942

Total 12881 12051 1544 739 5551 4421 2167 1901 383 452 22526 19564
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13. Philippines

Supreme Court

Overview
Section 4 of Article III of the Constitution stipulates that “No law shall be passed 
abridging the freedom of speech, of expression, or of the press, or the right of the 
people peaceably to assemble and petition the Government for redress of grievances.” 
Relevant rights and obligations are set out in further detail in ordinary legislation, such 
as the New Civil Code. The Philippines is a state party to the International Covenant 
on Civil and Political Rights (ICCPR). The wide scope and the preferred status of 
the freedom of expression, including at the international level, have been discussed 
in key judgments such as Chavez v. Gonzales (2008). In terms of rights holders, the 
freedom of expression extends to every individual and also to legitimate groups and 
institutions. The Constitution specifically defines duties of the State to safeguard 
the freedom of expression (e.g., Section 10 of Article XVI). The Constitution does 
not explicitly provide for restriction to the right to freedom of expression. The only 
restriction to the rights of expression, information, and press freedom is encapsulated 
in the provisions on the right to privacy (Section 3 of Article III). Constitutional 
provisions on elections or provisions on the ownership and management of mass 
media may affect the freedom of expression in certain circumstances. Restrictions can 
be found at the legislative level. Relevant adjudication on restrictions to the freedom 
of expression have covered issues such as rebellion and sedition, libel, obscenity, and 
privacy. In terms of standards of review, the Supreme Court in Chavez v. Gonzales 
mentioned three key standards: the dangerous tendency doctrine, the balancing of 
interests test, and the clear and present danger rule. Examples of legislation that affect 
freedom of expression within the context of the internet are the Electronic Commerce 
Act, the Cybercrime Prevention Act, and the Data Privacy Act.

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet
Annex: 
 1.   List of cited legal provisions
 2.   List of cited cases
	 3.			Summaries	of	significant	cases
 4.   Case statistics
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I. Defining freedom of expression

A. Scope and character

1. Constitutional provisions

The constitutional provision that specifically provides for this freedom is found 
in Section 4 of Article III (Bill of Rights) of the 1987 Constitution now in force, 
which provides that “No law shall be passed abridging the freedom of speech, of 
expression, or of the press, or the right of the people peaceably to assemble and 
petition the Government for redress of grievances.” 

In its decision in The Diocese of Bacolod vs. COMELEC, G.R. No. 205728, 
January 21, 2015, the Supreme Court noted that

Our Constitution has also explicitly included the freedom of expression, separate 
and in addition to the freedom of and of the press provided in the US Constitution. 
The word “expression” was added in the 1987 Constitution by Commissioner [Lino] 
Brocka for having a wider scope:

MR. BROCKA: This is a very minor amendment, Mr. Presiding Officer. On Section 
9, page 2, line 29, it says: “No law shall be passed abridging the freedom of speech. 
I would like to recommend to the Committee the change of the word “speech” to 
EXPRESSION; or if not, add the words AND EXPRESSION after the word “speech,” 
because it is more expansive, it has a wider scope, and it would refer to means of 
expression other than speech.

THE PRESIDING OFFICER (Mr. [Jose F.] Bengzon): What does the Committee 
say?

FR. [JOAQUIN] BERNAS: “Expression” is more broad than speech. We accept it

MR. BROCKA: Thank you.

THE PRESIDING OFFICER (Mr. Bengzon): Is it accepted?

FR. BERNAS: Yes.

THE PRESIDING OFFICER (Mr. Bengzon): Is there any objection? (Silence) The 
Chair hears none; the amendment is approved.
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FR. BERNAS: So, that provision will now read: “No law shall be passed abridging 
the freedom of speech, expression or of the press . . . .”

Further strengthening this provision, Article III of the 1987 Constitution also 
provides in Section 8 that “The right of the people, including those employed in 
public and private sectors, to form unions, associations, or societies for purposes 
not contrary to law shall not be abridged.” and in Section 18(1) that “No person 
shall be detained solely by reason of his political beliefs and aspirations.” 

Section 10, Article XVI of the 1987 Constitution also provides: “The State shall 
provide the policy environment for the full development of Filipino capability and 
the emergence of communication structures suitable to the needs and aspirations 
of the nation and the balanced flow of information into, out of, and across the 
country, in accordance with a policy that respects the freedom of speech and of the 
press.” 

All these are in keeping with the declaration of principle in Article II, Section 
1 of the Constitution that “the Philippines is a democratic and republican State. 
Sovereignty resides in the people and all government authority emanates from 
them.”

2. Legal provisions in ordinary legislation

Under Republic Act No. 386 or the New Civil Code:

ARTICLE 32. Any public officer or employee, or any private individual, who directly 
or indirectly obstructs, defeats, violates or in any manner impedes or impairs any of the 
following rights and liberties of another person shall be liable to the latter for damages:

…

(2) Freedom of speech;

(3) Freedom to write for the press or to maintain a periodical publication;

…

In any of the cases referred to in this article, whether or not the defendant’s act or 
omission constitutes a criminal offense, the aggrieved party has a right to commence 
an entirely separate and distinct civil action for damages, and for other relief. Such 
civil action shall proceed independently of any criminal prosecution (if the latter be 
instituted), and may be proved by a preponderance of evidence.
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The indemnity shall include moral damages. Exemplary damages may also be 
adjudicated.

The responsibility herein set forth is not demandable from a judge unless his act or 
omission constitutes a violation of the Penal Code or other penal statute.

Batas Pambansa Blg. 880, The Public Assembly Act of 1985, provides in pertinent 
part:

Section 2. Declaration of policy - The constitutional right of the people peaceably to 
assemble and petition the government for redress of grievances is essential and vital to 
the strength and stability of the State. To this end, the State shall ensure the free exercise 
of such right without prejudice to the rights of others to life, liberty and equal protection 
of the law.

Section 3. Definition	of	terms - For purposes of this Act:

(a) “Public assembly” means any rally, demonstration, march, parade, procession 
or any other form of mass or concerted action held in a public place for the purpose 
of presenting a lawful cause; or expressing an opinion to the general public on any 
particular issue; or protesting or influencing any state of affairs whether political, 
economic or social; or petitioning the government for redress of grievances.

The processions, rallies, parades, demonstrations, public meetings and assemblages for 
religious purposes shall be governed by local ordinances: Provided, however, That the 
declaration of policy as provided in Section 2 of this Act shall be faithfully observed.

The definition herein contained shall not include picketing and other concerted action in 
strike areas by workers and employees resulting from a labor dispute as defined by the 
Labor Code, its implementing rules and regulations, and by the Batas Pambansa Bilang 
227.

(b) “Public place” shall include any highway, boulevard, avenue, road, street, bridge 
or other thoroughfare, park, plaza, square, and/or any open space of public ownership 
where the people are allowed access.

(c) “Maximum tolerance” means the highest degree of restraint that the military, police 
and other peace keeping authorities shall observe during a public assembly or in the 
dispersal of the same.

(d) “Modification of permit” shall include the change of the place and time of the public 
assembly, rerouting of the parade or street march, the volume of loud-speakers or sound 
system and similar changes.
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Section 4. Permit when required and when not required - A written permit shall be 
required for any person or persons to organize and hold a public assembly in a public 
place. However, no permit shall be required if the public assembly shall be done or 
made in a freedom park duly established by law or ordinance or in private property, in 
which case only the consent of the owner or the one entitled to its legal possession is 
required, or in the campus of a government-owned and operated educational institution 
which shall be subject to the rules and regulations of said educational institution. 
Political meetings or rallies held during any election campaign period as provided for 
by law are not covered by this Act.

Section 5. Application requirements - All applications for a permit shall comply with 
the following guidelines:

(a) The applications shall be in writing and shall include the names of the leaders or 
organizers; the purpose of such public assembly; the date, time and duration thereof, 
and place or streets to be used for the intended activity; and the probable number of 
persons participating, the transport and the public address systems to be used.

(b) The application shall incorporate the duty and responsibility of applicant under 
Section 8 hereof.

(c) The application shall be filed with the office of the mayor of the city or municipality 
in whose jurisdiction the intended activity is to be held, at least five (5) working days 
before the scheduled public assembly.

(d) Upon receipt of the application, which must be duly acknowledged in writing, the 
office of the city or municipal mayor shall cause the same to immediately be posted at a 
conspicuous place in the city or municipal building.

Section 6. Action to be taken on the application -

(a) It shall be the duty of the mayor or any official acting in his behalf to issue or grant 
a permit unless there is clear and convincing evidence that the public assembly will 
create a clear and present danger to public order, public safety, public convenience, 
public morals or public health.

(b) The mayor or any official acting in his behalf shall act on the application within two 
(2) working days from the date the application was filed, failing which, the permit shall 
be deemed granted. Should for any reason the mayor or any official acting in his behalf 
refuse to accept the application for a permit, said application shall be posted by the 
applicant on the premises of the office of the mayor and shall be deemed to have been 
filed.

(c) If the mayor is of the view that there is imminent and grave danger of a substantive 
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evil warranting the denial or modification of the permit, he shall immediately inform 
the applicant who must be heard on the matter.

(d) The action on the permit shall be in writing and served on the application within 
twenty-four hours.

(e) If the mayor or any official acting in his behalf denies the application or modifies 
the terms thereof in his permit, the applicant may contest the decision in an appropriate 
court of law.

(f) In case suit is brought before the Metropolitan Trial Court, the Municipal Trial 
Court, the Municipal Circuit Trial Court, the Regional Trial Court, or the Intermediate 
Appellate Court, its decisions may be appealed to the appropriate court within forty-
eight (48) hours after receipt of the same. No appeal bond and record on appeal shall 
be required. A decision granting such permit or modifying it in terms satisfactory to the 
applicant shall, be immediately executory.

(g) All cases filed in court under this Section shall be decided within twenty-four (24) 
hours from date of filing. Cases filed hereunder shall be immediately endorsed to the 
executive judge for disposition or, in his absence, to the next in rank.

(h) In all cases, any decision may be appealed to the Supreme Court.

(i) Telegraphic appeals to be followed by formal appeals are hereby allowed.

Section 7. Use of public thoroughfare - Should the proposed public assembly involve 
the use, for an appreciable length of time, of any public highway, boulevard, avenue, 
road or street, the mayor or any official acting in his behalf may, to prevent grave public 
inconvenience, designate the route thereof which is convenient to the participants or 
reroute the vehicular traffic to another direction so that there will be no serious or undue 
interference with the free flow of commerce and trade.

Section 8. Responsibility of applicant - It shall be the duty and responsibility of the 
leaders and organizers of a public assembly to take all reasonable measures and steps to 
the end that the intended public assembly shall be conducted peacefully in accordance 
with the terms of the permit. These shall include but not be limited to the following:

(a) To inform the participants of their responsibility under the permit;

(b) To police the ranks of the demonstrators in order to prevent non-demonstrators from 
disrupting the lawful activities of the public assembly;

(c) To confer with local government officials concerned and law enforcers to the end 
that the public assembly may be held peacefully;
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(d) To see to it that the public assembly undertaken shall not go beyond the time stated 
in the permit; and

(e) To take positive steps that demonstrators do not molest any person or do any act 
unduly interfering with the rights of other persons not participating in the public 
assembly.

Section 9. Non-interference by law enforcement authorities - Law enforcement agencies 
shall not interfere with the holding of a public assembly. However, to adequately ensure 
public safety, a law enforcement contingent under the command of a responsible police 
officer may be detailed and stationed in a place at least one hundred (100) meter away 
from the area of activity ready to maintain peace and order at all times.

Section 10. Police assistance when requested - It shall be imperative for law 
enforcement agencies, when their assistance is requested by the leaders or organizers, 
to perform their duties always mindful that their responsibility to provide proper 
protection to those exercising their right peaceably to assemble and the freedom of 
expression is primordial. Towards this end, law enforcement agencies shall observe the 
following guidelines:

(a) Members of the law enforcement contingent who deal with the demonstrators shall 
be in complete uniform with their nameplates and units to which they belong displayed 
prominently on the front and dorsal parts of their uniform and must observe the policy 
of “maximum tolerance” as herein defined;

(b) The members of the law enforcement contingent shall not carry any kind of firearms 
but may be equipped with baton or riot sticks, shields, crash helmets with visor, gas 
masks, boots or ankle high shoes with shin guards;

(c) Tear gas, smoke grenades, water cannons, or any similar anti-riot device shall not 
be used unless the public assembly is attended by actual violence or serious threats of 
violence, or deliberate destruction of property.

Section 11. Dispersal of public assembly with permit - No public assembly with a 
permit shall be dispersed. However, when an assembly becomes violent, the police may 
disperse such public assembly as follows:

(a) At the first sign of impending violence, the ranking officer of the law enforcement 
contingent shall call the attention of the leaders of the public assembly and ask the latter 
to prevent any possible disturbance;

(b) If actual violence starts to a point where rocks or other harmful objects from the 
participants are thrown at the police or at the non-participants, or at any property 
causing damage to such property, the ranking officer of the law enforcement contingent 
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shall audibly warn the participants that if the disturbance persists, the public assembly 
will be dispersed;

(c) If the violence or disturbances prevailing as stated in the preceding subparagraph 
should not stop or abate, the ranking officer of the law enforcement contingent shall 
audibly issue a warning to the participants of the public assembly, and after allowing a 
reasonable period of time to lapse, shall immediately order it to forthwith disperse;

(d) No arrest of any leader, organizer or participant shall also be made during the 
public assembly unless he violates during the assembly a law, statute, ordinance or any 
provision of this Act. Such arrest shall be governed by Article 125 of the Revised Penal 
Code, as amended:

(e) Isolated acts or incidents of disorder or branch of the peace during the public 
assembly shall not constitute a group for dispersal.

Section 12. Dispersal of public assembly without permit - When the public assembly 
is held without a permit where a permit is required, the said public assembly may be 
peacefully dispersed.

Section 13. Prohibited acts - The following shall constitute violations of this Act:

(a) The holding of any public assembly as defined in this Act by any leader or organizer 
without having first secured that written permit where a permit is required from the 
office concerned, or the use of such permit for such purposes in any place other than 
those set out in said permit: Provided, however, That no person can be punished or held 
criminally liable for participating in or attending an otherwise peaceful assembly;

(b) Arbitrary and unjustified denial or modification of a permit in violation of the 
provisions of this Act by the mayor or any other official acting in his behalf.

(c) The unjustified and arbitrary refusal to accept or acknowledge receipt of the 
application for a permit by the mayor or any official acting in his behalf;

(d) Obstructing, impeding, disrupting or otherwise denying the exercise of the right to 
peaceful assembly;

(e) The unnecessary firing of firearms by a member of any law enforcement agency or 
any person to disperse the public assembly;

(f) Acts in violation of Section 10 hereof;

(g) Acts described hereunder if committed within one hundred (100) meters from the 
area of activity of the public assembly or on the occasion thereof;
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1. the carrying of a deadly or offensive weapon or device such as firearm, pillbox, 
bomb, and the like;

2. the carrying of a bladed weapon and the like;

3. the malicious burning of any object in the streets or thoroughfares;

4. the carrying of firearms by members of the law enforcement unit;

5. the interfering with or intentionally disturbing the holding of a public assembly by 
the use of a motor vehicle, its horns and loud sound systems.

Section 14. Penalties - Any person found guilty and convicted of any of the prohibited 
acts defined in the immediately preceding Section shall be punished as follows:

(a) violation of subparagraph (a) shall be punished by imprisonment of one month and 
one day to six months;

(b) violations of subparagraphs (b), (c), (d), (e), (f), and item 4, subparagraph (g) shall 
be punished by imprisonment of six months and one day to six years;

(c) violation of item 1, subparagraph (g) shall be punished by imprisonment of six 
months and one day to six years without prejudice to prosecution under Presidential 
Decree No. 1866;

(d) violations of item 2, item 3, or item 5 of subparagraph (g) shall be punished by 
imprisonment of one day to thirty days.

Section 15. Freedom parks - Every city and municipality in the country shall within 
six months after the effectivity of this Act establish or designate at least one suitable 
“freedom park” or mall in their respective jurisdictions which, as far as practicable, 
shall be centrally located within the poblacion where demonstrations and meetings may 
be held at any time without the need of any prior permit.

In the cities and municipalities of Metropolitan Manila, the respective mayors shall 
establish the freedom parks within the period of six months from the effectivity of this 
Act.

Republic Act No. 7079, Campus Journalism Act of 1991, states:

Section 2. Declaration of Policy. – It is the declared policy of the State to uphold 
and protect the freedom of the press even at the campus level and to promote the 
development and growth of campus journalism as a means of strengthening ethical 
values, encouraging critical and creative thinking, and developing moral character and 
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personal discipline of the Filipino youth. In furtherance of this policy, the State shall 
undertake various programs and projects aimed at improving the journalistic skills of 
students concerned and promoting responsible and free journalism.

Republic Act No. 9167, An Act Creating the Film Development Council of the 
Philippines, Defining Its Powers and Functions, Appropriating Funds Therefor, 
and For Other Purposes, provides:

SECTION 1. State Policy. — Pursuant to the constitutional guarantee on freedom of 
expression, the State shall promote and support the development and growth of the 
local film industry as a medium or the upliftment aesthetic, cultural and social values or 
the better understanding and appreciation of the Filipino identity.

To achieve this end, the State shall formulate and implement policies and programs 
to upgrade the art and craft of film making and encourage the production of films 
for commercial purposes, intended for public entertainment, that seek to enhance the 
quality of life, examine the human and social conditions and contribute to the dignity 
and nobility of the human spirit.

3.	Ratified	international	treaties

In Chavez v. Gonzales (G.R. No. 168338, February 15, 2008), the Supreme Court 
of the Philippines (Court) held that:

Freedom of expression has gained recognition as a fundamental principle of every 
democratic government, and given a preferred right that stands on a higher level than 
substantive economic freedom or other liberties. The cognate rights codified by Article 
III, Section 4 of the Constitution, copied almost verbatim from the First Amendment 
of the U.S. Bill of Rights, were considered the necessary consequence of republican 
institutions and the complement of free speech. This preferred status of free speech 
has also been codified at the international level, its recognition now enshrined in 
international law as a customary norm that binds all nations.

Footnote 27 of Chavez said:

Article 19 of the 1948 Universal Declaration on Human Rights (UDHR) states: 
“Everyone has the right to freedom of opinion and expression; this right includes the 
right to hold opinions without interference and to seek, receive and impart information 
and ideas through any media and regardless of frontiers.” Although the UDHR is 
not binding as a treaty, many of its provisions have acquired binding status on States 
and are now part of customary international law. Article 19 forms part of the UDHR 
principles that have been transformed into binding norms. Moreover, many of the rights 
in the UDHR were included in and elaborated on in the International Covenant on 
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Civil and Political Rights (ICCPR), a treaty ratified by over 150 States, including the 
Philippines. The recognition of freedom of expression is also found in regional human 
rights instruments, namely, the European Convention on Human Rights (Article 10), 
the American Convention on Human Rights (Article 10), and the African Charter on 
Human and Peoples’ Rights (Article 9).

Article 19 of the International Convention on Civil and Political Rights (ICCPR) 
provides:

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall include 
freedom to seek, receive and impart information and ideas of all kinds, regardless of 
frontiers, either orally, in writing or in print, in the form of art, or through any other 
media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries with it 
special duties and responsibilities. It may therefore be subject to certain restrictions, but 
these shall only be such as are provided by law and are necessary:
(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of public order (ordre public), or of public 
health or morals.

The Philippines is a party to the ICCPR which it signed and ratified on December 
19, 1966 and October 23, 1986, respectively. It is bound to implement the rights 
enshrined in the treaty. Under the doctrine of transformation, international laws 
ratified by the Philippines form part of the law of the land.

4. Scope of the freedom of expression

In defining the scope of freedom of expression, the Court in Chavez said:

The scope of freedom of expression is so broad that it extends protection to nearly all 
forms of communication. It protects speech, print and assembly regarding secular as 
well as political causes, and is not confined to any particular field of human interest. 
The protection covers myriad matters of public interest or concern embracing all 
issues, about which information is needed or appropriate, so as to enable members of 
society to cope with the exigencies of their period. The constitutional protection assures 
the broadest possible exercise of free speech and free press for religious, political, 
economic, scientific, news, or informational ends, inasmuch as the Constitution’s basic 
guarantee of freedom to advocate ideas is not confined to the expression of ideas that 
are conventional or shared by a majority.
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The constitutional protection is not limited to the exposition of ideas. The protection 
afforded free speech extends to speech or publications that are entertaining as well as 
instructive or informative. Specifically, in Eastern Broadcasting Corporation (DYRE) v. 
Dans, this Court stated that all forms of media, whether print or broadcast, are entitled 
to the broad protection of the clause on freedom of speech and of expression. 

…

We have ruled, for example, that in our jurisdiction slander or libel, lewd and obscene 
speech, as well as “fighting words” are not entitled to constitutional protection and may 
be penalized. 

Later in the abovementioned case of The Diocese of Bacolod vs. COMELEC, the 
Court expounded thus:

Speech may be said to inextricably linked to freedom itself as “[t]he right to think is 
the beginning of freedom, and speech must be protected from the government because 
speech is the beginning of thought.”

…

Communication is an essential outcome of protected speech. 

Communication exists when “(1) a speaker, seeking to signal others, uses conventional 
actions because he or she reasonably believes that such actions will be taken by the 
audience in the manner intended; and (2) the audience so takes the actions.”  “[I]n 
communicative action[,] the hearer may respond to the claims by . . . either accepting 
the speech act’s claims or opposing them with criticism or requests for justification.”

Speech is not limited to vocal communication. “[C]onduct is treated as a form of 
speech sometimes referred to as ‘symbolic speech[,]’” such that “‘when ‘speech’ and 
‘nonspeech’ elements are combined in the same course of conduct,’ the ‘communicative 
element’ of the conduct may be ‘sufficient to bring into play the [right to freedom of 
expression].’” 

The right to freedom of expression, thus, applies to the entire continuum of speech from 
utterances made to conduct enacted, and even to inaction itself as a symbolic manner of 
communication.

In Ebralinag v. The Division Superintendent of Schools of Cebu, students who were 
members of the religious sect Jehovah’s Witnesses were to be expelled from school 
for refusing to salute the flag, sing the national anthem, and recite the patriotic pledge. 
In his concurring opinion, Justice Cruz discussed how the salute is a symbolic manner 
of communication and a valid form of expression. He adds that freedom of speech 
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includes even the right to be silent:

Freedom of speech includes the right to be silent. Aptly has it been said that the Bill 
of Rights that guarantees to the individual the liberty to utter what is in his mind 
also guarantees to him the liberty not to utter what is not in his mind. The salute is a 
symbolic manner of communication that conveys its message as clearly as the written 
or spoken word. As a valid form of expression, it cannot be compelled any more than 
it can be prohibited in the face of valid religious objections like those raised in this 
petition. To impose it on the petitioners is to deny them the right not to speak when 
their religion bids them to be silent. This coercion of conscience has no place in the free 
society.

B. Rights holders 

1. Rights holders

Generally, the freedom of expression extends to every individual. But, since the 
said freedom also extends to other forms of freedoms, it cannot be said that its 
application only applies to individual persons. For example, the freedom of the press 
is also within the scope of the freedom of expression. It follows that the said freedom 
extends to media outfits who are obviously not individuals in the strict sense of the 
word. Since the freedom of expression extends to press freedom, it follows that 
legitimate groups of individuals like artists, writers, those in the media also enjoy the 
same protection extended by the constitutional provision on freedom of expression. 
Also, academic freedom is also covered by the freedom of expression, thus 
schools can also be considered as bearers of this constitutional right. 

Members of LGBT community also enjoy this freedom. As stated in Ang Ladlad v. 
COMELEC (G.R. No. 190582, April 8, 2010):

Freedom of expression constitutes one of the essential foundations of a democratic 
society, and this freedom applies not only to those that are favorably received but also 
to those that offend, shock, or disturb. Any restriction imposed in this sphere must be 
proportionate to the legitimate aim pursued. Absent any compelling state interest, it is 
not for the COMELEC or this Court to impose its views on the populace. Otherwise 
stated, the COMELEC is certainly not free to interfere with speech for no better reason 
than promoting an approved message or discouraging a disfavored one.

This position gains even more force if one considers that homosexual conduct is not 
illegal in this country. It follows that both expressions concerning one’s homosexuality 
and the activity of forming a political association that supports LGBT individuals are 
protected as well.
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2.	Different	levels	of	freedom	of	expression

As to the different levels of freedom of expression, the Court in Eastern 
Broadcasting v. Dans (G.R. No. L-59329 July 19, 1985) said:

All forms of communication are entitled to the broad protection of the freedom 
of expression clause. Necessarily, however, the freedom of television and radio 
broadcasting is somewhat lesser in scope than the freedom accorded to newspaper and 
print media. 

And in his concurring and separate opinion in Pharmaceutical and Health Care 
Association of the Philippines v. Health Secretary (G.R. No. 173034, October 09, 
2007), then Chief Justice Reynato S. Puno said: 

The advertising and promotion of breastmilk substitutes properly falls within the 
ambit of the term commercial speech – that is, speech that proposes an economic 
transaction. This is a separate category of speech which is not accorded the same 
level of protection as that given to other constitutionally guaranteed forms of 
expression but is nonetheless entitled to protection.

C. Obligations 

1. Legal obligations of the state

Aside from Section 4 of Article III of the 1987 Constitution, there are other related 
obligations of the State under the said Constitution that defines the duty of the 
State in safeguarding the freedom of expression. 

Section 10 of Article XVI states:

The State shall provide the policy environment for the full development of Filipino 
capability and the emergence of communication structures suitable to the needs and 
aspirations of the nation and the balanced flow of information into, out of, and across 
the country, in accordance with a policy that respects the freedom of speech and of the 
press. (Emphasis added)

Also, Section 14 of Article XIV indirectly requires the State to preserve the 
enjoyment of freedom of expression, to wit:

The State shall foster the preservation, enrichment, and dynamic evolution of a Filipino 
national culture based on the principle of unity in diversity in a climate of free artistic 
and intellectual expression. (Emphasis added)
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2. Obligations of non-state actors

As to non-state actors, the State compels every individual to respect everyone’s 
freedom of expression through the passage of laws that are aimed in sheltering the 
said freedom of every individual within its jurisdiction.

II. Legitimate restrictions

A. Model of restrictions

1. General provision on rights restrictions in the 1987 Constitution of the 
Philippines

The inherent police power of the State serves as restriction to the freedom of 
expression. As aptly stated in Chavez:

From the language of the specific constitutional provision, it would appear that the right 
to free speech and a free press is not susceptible of any limitation. But the realities of 
life in a complex society preclude a literal interpretation of the provision prohibiting the 
passage of a law that would abridge such freedom. For freedom of expression is not an 
absolute, nor is it an “unbridled license that gives immunity for every possible use of 
language and prevents the punishment of those who abuse this freedom.”

Thus, all speech are not treated the same. Some types of speech may be subjected to 
some regulation by the State under its pervasive police power, in order that it may not 
be injurious to the equal right of others or those of the community or society.

Article II, Section 5 of the 1987 Constitution lays down the basis for the exercise 
of police power, to wit:

“The maintenance of peace and order, the protection of life, liberty, and property, and 
promotion of the general welfare are essential for the enjoyment by all the people of 
the blessings of democracy.” (Emphasis added)

As held in US v. Salaveria (G.R. No. L-13678, November 12, 1918):

Any attempt to define the police power with circumstantial precision would savor of 
pedantry. The United States Supreme Court tritely describes it as “the most essential of 
all powers, at times the most insistent, an always one of least limitable of the powers 
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of government.” (District of Columbia vs. Brooks [1909], 214 U.S., 138.) The police 
power is based on the maxim “salus populi est suprema lex” — the welfare of the 
people is the first law. The United States Supreme Court has said that it extends “to the 
protection of the lives, health and property of the citizens, and to the preservation of 
good order and the public morals.” (Beer Co. vs. Massachusetts [1878], 97 U.S., 25; 
Barbier vs. Connolly [1885], 113 U.S., 27.) The Supreme Court of these Islands has 
said that it extends “the police power of the state includes not only the public health 
safety, but also the public welfare, protection against impositions, and generally 
the public’s best interest.” (U.S. vs. Pompeya [1915], 31 Phil., 245.) Recent judicial 
decisions incline to give a more extensive scope to the police power that the older 
cases. The public welfare is rightfully made the basis of construction.

2.	Specific	Constitutional	provisions	for	legitimate	restrictions

The 1987 Constitution does not explicitly provide for restrictions to the right 
to freedom of expression.  The only restriction to the rights of expression and 
information and press freedom is encapsulated in the provisions on the right to 
privacy.198

ARTICLE III
BILL OF RIGHTS
Section 3
(1) The privacy of communication and correspondence shall be inviolable except 
upon lawful order of the court, or when public safety or order requires otherwise as 
prescribed by law.

(2) Any evidence obtained in violation of this or the preceding section shall be 
inadmissible for any purpose in any proceeding.

Constitutional provisions which affect the media and freedom of expression are 
found in Article IX-C, Section 2(7) and Section 4, and Article XVI, Section 11(1).

ARTICLE IX-C
THE COMMISSION ON ELECTIONS
Section 2
The Commission on Elections shall exercise the following powers and functions:

…

(7) Recommend to the Congress effective measures to minimize election spending, 
including limitation of places where propaganda materials shall be posted, and to prevent 

198  ���Freedom of Expression and the Media in the Philippines, https://www.article19.org/data/files/pdfs/publications/
philippines-baseline-study.pdf, page 19, accessed July 25, 2020.
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and penalize all forms of election frauds, offenses, malpractices, and nuisance candidacies.

…

Section 4. The Commission may, during the election period, supervise or regulate 
the enjoyment or utilization of all franchises or permits for the operation of 
transportation and other public utilities, media of communication or information, 
all grants, special privileges, or concessions granted by the Government or any 
subdivision, agency, or instrumentality thereof, including any government-owned or 
controlled corporation or its subsidiary.  Such supervision or regulation shall aim to 
ensure equal opportunity, time, and space, and the right to reply, including reasonable 
equal rates therefor, for public information campaigns and forums among candidates 
in connection with the objective of holding free, orderly, honest, peaceful, and credible 
elections. (Emphasis added)

ARTICLE XVI
GENERAL PROVISIONS
Section 11
(1) The ownership and management of mass media shall be limited to citizens of 
the Philippines, or to corporations, cooperatives or associations, wholly-owned and 
managed by such citizens.

The Congress shall regulate or prohibit monopolies in commercial mass media 
when the public interest so requires. No combinations in restraint of trade or unfair 
competition therein shall be allowed.

3. Laws and regulations limiting the freedom of expression

The Revised Penal Code of the Philippines (Act No. 3815) limits the freedom of 
expression when it compromises national security and public order (espionage, 
rebellion/insurrection, coup d’état), when it is used to dishonor natural and/or 
juridical persons (libel/slander) and when the freedom is out of context that it 
offends decency and good customs. It also penalizes “obscene publications and 
exhibitions and indecent shows are offenses against decency and good customs.”

The Civil Code of the Philippines (Republic Act No. 386 as amended) regulates 
the exercise of the freedom of expression when it invades others’ privacy or when 
it impairs the rights of other people.

The Cybercrime Prevention Act of 2012 (Republic Act No. 10175) treats as 
cybercrime “the unlawful or prohibited acts of libel as defined in Article 355 of the 
Revised Penal Code, as amended, committed through a computer system or any 
other similar means which may be devised in the future.”
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Executive Order No. 546199 requires all radio companies in the Philippines 
to have certificates of public convenience and necessity from the National 
Telecommunications Commission (NTC). At the same time, they need a 
legislative franchise to operate as specified in Article XII, Section 11 of the 
1987 Constitution..  Radio companies must file their applications to the NTC, 
as well as an application for a franchise to the House of Representatives of 
Congress following administrative procedures specified by both. The NTC has 
the power to administer and enforce all laws, rules and regulations in the field of 
communications.  

Presidential Decree No. 1986200 grants the Movie and Television Review and 
Classification Board (MTRCB) the power to review and approve all publicity 
materials for motion pictures and television programs. Under the provisions of 
this decree, the Board can disapprove and delete portions of material it deems 
objectionable for being immoral, contrary to law and good customs, injurious to 
the prestige of the Philippines and its people, or for encouraging the commission 
of an act of violence, a crime, or of any wrong. The Board, which is directly under 
the Office of the President of the Philippines, is also empowered to supervise, 
regulate, grant, deny, or cancel permits for the importation, export, production, 
distribution, sale, lease, or exhibition of all such publicity materials. Decisions by 
the Board banning the showing of a film or television program can be appealed 
only to the President, whose decision is final.201 

Presidential Decree No. 1987202 created the Video Regulatory Board (VRB) under 
the Office of the President of the Philippines. The VRB has the power to regulate 
the importation and export, as well as the production, copying, distribution, 
exhibition, showing, sale or disposition of videograms or any of their technical 
variations. It can approve or disapprove, delete portions from and perform all other 
MTRCB functions concerning motion pictures, and can additionally use the word 
“libelous” as a reason for banning or cutting a video tape.  Both the MTRCB and 
the VRB have the power to file criminal charges against violators of Presidential 
Decrees 1986 and 1987.203

199  ���Creating a Ministry of Public Works and a Ministry of Transportation and Communication, July 23, 1979.
200  ���Creating	the	Movie	and	Television	Review	and	Classification	Board, October 5, 1985.
201     “Freedom of Expression and the Media in the Philippines,” page 44,
        https://www.article19.org/data/files/pdfs/publications/philippines-baseline-study.pdf
        accessed July 25, 2020.
202  ���An Act Creating the Videogram Regulatory Board, October 5, 1985.
203     Freedom of Expression and the Media in the Philippines, page 45, https://www.article19.org/data/files/pdfs/

publications/philippines-baseline-study.pdf accessed July 25, 2020.
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B. Content of restrictions

1. Scope and meaning of the restrictions

Revised Penal Code of the Philippines (Act No. 3815)

a) Espionage (Article 117, as amended by Republic Act No. 6968)

It is a crime for someone who “[w]ithout authority therefor, enter a warship, fort 
or naval or military establishment or reservation to obtain any information, plans, 
photographs or other data of a confidential nature relative to the defense of the 
Philippine Archipelago” or “[b]eing in possession, by reason of the public office he 
holds, of the articles, data or information referred to [in the preceding paragraph], 
discloses their contents to a representative of a foreign nation.”

b) Rebellion, Coup d’état, Sedition, and Disloyalty (as amended by Republic 
Act No. 6968)

1. Article 134: The crime of rebellion or insurrection is committed 
by rising publicly and taking arms against the Government for the 
purpose of removing from the allegiance to said Government or 
its laws, the territory of the Republic of the Philippines or any part 
thereof, of any body of land, naval or other armed forces, or depriving 
the Chief Executive or the Legislature, wholly or partially, of any of 
their powers or prerogatives.

2. Article 134-A: The crime of coup d’état is a swift attack accompanied 
by violence, intimidation, threat, strategy or stealth, directed against 
duly constituted authorities of the Republic of the Philippines, or 
any military camp or installation, communications networks, public 
utilities or other facilities needed for the exercise and continued 
possession of power, singly or simultaneously carried out anywhere 
in the Philippines by any person or persons, belonging to the military 
or police or holding any public office or employment, with or 
without civilian support or participation, for the purpose of seizing or 
diminishing state power.

3. Article 135: Any person who promotes, maintains or heads a 
rebellion or insurrection. The crime also includes any person merely 
participating or executing the commands of others in a rebellion 
or insurrection; any person who leads or in any manner directs or 
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commands others to undertake a coup d’état; any person in the 
government service who participates, or executes directions or 
commands of others in undertaking a coup d’état; any person not in 
the government service who participates, or in any manner supports, 
finances, abets or aids in undertaking a coup d’état. And when the 
rebellion, insurrection, or coup d’état shall be under the command of 
unknown leaders, any person who in fact directed the others, spoke 
for them, signed receipts and other documents issued in their name, 
or performed similar acts, on behalf of the rebels shall be deemed a 
leader of such rebellion, insurrection, or coup d’état

4. Article 136: Conspiracy and proposal to commit coup d’état, rebellion 
or insurrection

5. Article 138: Any person who, without taking arms or being in open 
hostility against the Government, shall incite others to the execution 
of any of the acts specified in Article 134 of this Code, by means 
of speeches, proclamations, writings, emblems, banners or other 
representations tending to the same end

6. Article 139: The crime of sedition is committed by persons who rise 
publicly and tumultuously in order to prevent the promulgation or 
execution of any law or the holding of any popular election; prevent 
the Insular Government, or any provincial or municipal government 
or any public officer thereof from freely exercising its or his functions, 
or prevent the execution of any administrative order; inflict any act of 
hate or revenge upon the person or property of any public officer or 
employee; commit, for any political or social end, any act of hate or 
revenge against private persons or any social class; and despoil, for 
any political or social end, any person, municipality or province, or 
the Insular Government or the Government of the United States, of all 
its property or any part thereof

7. Article 141: Conspiracy to Commit Sedition

8. Article 142: Any person who, without taking any direct part in the 
crime of sedition, should incite others to the accomplishment of 
any of the acts which constitute sedition, by means of speeches, 
proclamations, writings, emblems, cartoons, banners, or other 
representations tending to the same end
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c) Unlawful Use of Means of Publication (Article 154)

It is unlawful for any person who by means of printing, lithography, or any other 
means of publication, shall maliciously publish as news any false news which 
may endanger the public order or cause damage to the interest or credit of the 
State; who by the same means, shall encourage disobedience to the law or to the 
constituted authorities or praise, justify or extol any act punished by law; who shall 
maliciously publish any official resolution or document without proper authority, 
or before they have been published officially; or who shall print or publish books, 
pamphlets, periodicals, or leaflets which do not bear the real printer’s name.

d) Libel

1. Article 353: A libel is a public and malicious imputation of a crime, or 
of a vice or defect, real or imaginary, or any act, omission, condition, 
status, or circumstance tending to cause the dishonor, discredit, or 
contempt of a natural or juridical person, or to blacken the memory of 
one who is dead.

2. Article 354: Every defamatory imputation is presumed to be 
malicious, even if it be true, if no good intention and justifiable 
motive for making it is shown, except: a private communication made 
by any person to another in the performance of any legal, moral or 
social duty; and a fair and true report, made in good faith, without 
any comments or remarks, of any judicial, legislative or other official 
proceedings which are not of confidential nature, or of any statement, 
report or speech delivered in said proceedings, or of any other act 
performed by public officers in the exercise of their functions.

3. Article 355: A libel committed by means of writing, printing, 
lithography, engraving, radio, phonograph, painting, theatrical 
exhibition, cinematographic exhibition, or any similar means

4. Article 356: Any person who threatens another to publish a libel 
concerning him or the parents, spouse, child, or other members of 
the family of the latter, or upon anyone who shall offer to prevent the 
publication of such libel for a compensation or money consideration.

5. Article 357: Any reporter, editor or manager of a newspaper, daily 
or magazine, who shall publish facts connected with the private life 
of another and offensive to the honor, virtue and reputation of said 
person, even though said publication be made in connection with or 
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under the pretext that it is necessary in the narration of any judicial or 
administrative proceedings wherein such facts have been mentioned

6. Article 358: Oral defamation or slander.

7. Article 359: Any person who shall perform any act which shall cast 
dishonor, discredit or contempt upon another person. (Slander by 
deed)

e) Immoral Doctrines, Obscene Publications and Exhibitions (Article 201)

Those guilty under this article include are “those who shall publicly expound 
or proclaim doctrines openly contrary to public morals; the authors of obscene 
literature, published with their knowledge in any form, and the editors publishing 
such literature; those who in theaters, fairs, cinematographs or any other place 
open to public view, shall exhibit indecent or immoral plays, scenes, acts or shows; 
and those who shall sell, give away or exhibit prints, engravings, sculptures or 
literature which are offensive to morals.”

Civil Code of the Philippines (Republic Act No. 386)

a) Article 26: Every person shall respect the dignity, personality, privacy and 
peace of mind of his neighbors and other persons.

b) Article 32: Any public officer or employee, or any private individual, who 
directly or indirectly obstructs, defeats, violates or in any manner impedes 
or impairs any of the following rights and liberties of another person shall 
be liable to the latter for damages: freedom of speech; freedom to write for 
the press or to maintain a periodical publication.

Cybercrime Prevention Act of 2012 (Republic Act No. 10175)

Section 4(c)(4): Cybercrime Offenses; Content-related Offenses; Libel: The 
unlawful or prohibited acts of libel as defined in Article 355 of the Revised Penal 
Code, as amended, committed through a computer system or any other similar 
means which may be devised in the future

The Anti-Terrorism Act of 2020 (Republic Act No. 1479)

Section 3(i) allows surveillance activities on communications of individuals 
engaged in terrorism as defined therein.
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Section 10(b)(c) penalizes the publication of an advertisement or propaganda for 
the recruitment to and membership in a terrorist organization.

Violation of the Sub-Judice Rule

1. Definition

  Sub-judice rule (literally “under the power of a judge”) is the proscription 
of any utterance or publication during the pendency of a case which tends 
to prejudice the fair resolution of a case by influencing the court’s conduct 
of proceedings, impairing its impartiality, and prejudicing its ability to make 
a fair determination of the issues in the case. When a case is pending in 
court, no one should comment on its merits in a way that may influence the 
court in the adjudication of the case except when done as part of the judicial 
process by those directly involved in it.

 The sub-judice rule also guards against provoking public opinion on any 
pending case in such a way as may make it difficult for the court to render a 
fair judgment thereon unfettered by the threat of adverse public opinion.

 2. Test of Liability for Sub-judice Utterances or Publications

  For utterances or publications to constitute violation of the sub-judice 
rule and, therefore, punishable as contempt, it is not necessary to show 
that they are actually prejudicial to the trial or that they were intentionally 
made for that purpose. The sub-judice rule is concerned with “tendency.”  
To constitute contempt, the publication must have a tendency to interfere 
with the administration of justice in relation to the hearing. Not all public 
discussions or comments and proceedings on pending cases have that 
tendency – the question becomes one of discerning from the nature and 
circumstances of the utterance or publications whether there is a real or 
definite possibility that it may prejudice the administration of justice. 

3. Factors to Consider in Determining whether Citations should be issued for Violation 
of the Sub-judice Rule:

3.1 the nature and extent of the publications;
3.2 the stature of the author of the comment as a person of public 

influence;
3.3 whether the proceedings are criminal or civil;
3.4 the timing of the publication or utterance; whether the trial is 

imminent or not;
3.5 whether the discussion is central or incidental to the publication;
3.6 the audience to whom publication is addressed; and, 
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3.7 the likely durability of the publication in the minds of the 
recipients.

4.       Sanction Against Violations of the Sub-judice Rule
  
  A person who violates the sub-judice rule may be punished for indirect 

contempt under Section (3), (c) and (d) of Rule 71 of the [1997] Rules of 
Civil Procedure, to wit:  (c)  Any abuse of or unlawful interference with 
the processes of a court not constituting direct contempt under Section 1 of 
this Rule”  and (d) Any improper conduct tending, directly or indirectly to 
impede, obstruct or degrade the administration of justice.”  

  
  The court should calibrate the imposable penalty for indirect contempt 

as provided for under Section 7, Rule 71 of the [1997] Rules of Civil 
Procedure, balancing the Constitutional guarantee of free speech and the 
need to protect the integrity of the adjudicative process.  

  
  If the offending media personnel is a lawyer, he can also be administratively 

charged for professional misconduct for which he can be meted the 
administrative penalty of suspension.204

2. Jurisprudence on the limitation of the restrictions

(a) Rebellion, Coup d’état , Sedition, and Disloyalty

“In disposing of this appeal, careful thought had to be given to the fundamental 
right to freedom of speech. Yet the freedom of speech secured by the Constitution 
‘does not confer an absolute right to speak or publish without responsibility 
whatever one may choose.’ It is not ‘unbridled license that gives immunity for 
every possible use of language and prevents the punishment of those who abuse 
this freedom.’ So statutes against sedition have guaranty, although they should not 
be interpreted so as to agitate for institutional changes.

“Not to be restrained is the privilege of any citizen to criticize his government 
officials and to submit his criticism to the ‘free trade of ideas’ and to plead for 
its acceptance in ‘the competition of the market.’ However, let such criticism be 
specific and therefore constructive, reasoned or tempered, and not a contemptuous 
condemnation of the entire government set-up. Such wholesale attack is nothing 
less than an invitation to disloyalty to the government. In the article now under 
examination one will find no particular objectionable actuation of the government. 
It is called dirty, it is called a dictatorship, it is called shameful, but no particular 

204  ���Philippine Judicial Academy. “Manual Guide for the Judiciary in Dealing with the Media.” 
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omissions or commissions are set forth. Instead the article drips with male-
violence and hate towards the constituted authorities. It tries to arouse animosity 
towards all public servants headed by President [Manuel] Roxas whose pictures 
this appellant would burn and would teach the younger generation to destroy.” 
(Espuelas v. People, G.R. No. L-2990, December 17, 1951)

“One can be convicted only of rebellion where the murders, robberies and 
kidnapping were committed as a means to or furtherance of rebellion. Corollarily, 
offenses which were not committed in furtherance of the rebellion, but for 
personal reasons or other motives, are to be punished separately even if committed 
simultaneously with the rebellious acts.” (People v. Oliva, G.R. No. 106826, 
January 18, 2001)

(b) Libel

“In order to maintain a libel suit, it is essential that the victim be identifiable 
although it is not necessary that he be named. It is also not sufficient that the 
offended party recognized himself as the person attacked or defamed, but it must 
be shown that at least a third person could identify him as the object of the libelous 
publication.

…

“Identification is grossly inadequate when even the alleged offended party is 
himself unsure that he was the object of the verbal attack. It is well to note that the 
revelation of the identity of the person alluded to came not from petitioner Borjal 
but from private respondent himself; when he supplied the information through his 
4 June 1989 letter to the editor. Had private respondent not revealed that he was 
the “organizer” of the FNCLT referred to in the Borjal articles, the public would 
have remained in blissful ignorance of his identity. It is therefore clear that on the 
element of identifiability alone the case falls.

…

“A privileged communication may be either absolutely privileged or qualifiedly 
privileged. Absolutely privileged communications are those which are not 
actionable even if the author has acted in bad faith. An example is found in 
Sec. 11, Art.VI, of the 1987 Constitution which exempts a member of Congress 
from liability for any speech or debate in the Congress or in any Committee 
thereof. Upon the other hand, qualifiedly privileged communications containing 
defamatory imputations are not actionable unless found to have been made without 
good intention justifiable motive. To this genre belong “private communications” 
and “fair and true report without any comments or remarks.”
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…

“To be sure, the enumeration under Art. 354 is not an exclusive list of qualifiedly 
privileged communications since fair commentaries on matters of public interest 
are likewise privileged. The rule on privileged communications had its genesis not 
in the nation’s penal code but in the Bill of Rights of the Constitution guaranteeing 
freedom of speech and of the press.

…

“To reiterate, fair commentaries on matters of public interest are privileged and 
constitute a valid defense in an action for libel or slander. The doctrine of fair 
comment means that while in general every discreditable imputation publicly 
made is deemed false, because every man is presumed innocent until his guilt is 
judicially proved, and every false imputation is deemed malicious, nevertheless, 
when the discreditable imputation is directed against a public person in his public 
capacity, it is not necessarily actionable. In order that such discreditable imputation 
to a public official may be actionable, it must either be a false allegation of fact 
or a comment based on a false supposition. If the comment is an expression of 
opinion, based on established facts, then it is immaterial that the opinion happens 
to be mistaken, as long as it might reasonably be inferred from the facts.” (Borjal v. 
Court of Appeals, G.R. No. 126466, January 14, 1999)

“Every defamatory imputation is presumed malicious. Rima and Alegre failed to 
show adequately their good intention and justifiable motive in airing the supposed 
gripes of the students. As hosts of a documentary or public affairs program, Rima 
and Alegre should have presented the public issues ‘free from inaccurate and 
misleading information.’ Hearing the students’ alleged complaints a month before 
the exposé, they had sufficient time to verify their sources and information. 
However, Rima and Alegre hardly made a thorough investigation of the students’ 
alleged gripes. Neither did they inquire about nor confirm the purported 
irregularities in AMEC from the Department of Education, Culture and Sports. 
Alegre testified that he merely went to AMEC to verify his report from an alleged 
AMEC official who refused to disclose any information. Alegre simply relied on 
the words of the students ‘because they were many and not because there is proof 
that what they are saying is true.’ This plainly shows Rima and Alegre’s reckless 
disregard of whether their report was true or not.

…

“Had the comments been an expression of opinion based on established facts, it is 
immaterial that the opinion happens to be mistaken, as long as it might reasonably 
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be inferred from the facts. However, the comments of Rima and Alegre were 
not backed up by facts. Therefore, the broadcasts are not privileged and remain 
libelous per se.” (Filipinas Broadcasting v. Ago Medical, G.R. No. 141994, 
January 17, 2005)

“When confronted with libel cases involving publications which deal with public 
officials and the discharge of their official functions, this Court is not confined 
within the wordings of the libel statute; rather, the case should likewise be 
examined under the constitutional precept of freedom of the press.

…

A public official is not barred from recovering damages in cases involving 
defamations. His entitlement, however, is limited to instances when the defamatory 
statement was made with actual malice – that is, with knowledge that it was false 
or with reckless disregard of whether it was false or not.” (Flor v. People, G.R. No. 
139987, March 31, 2005)

“The question for determination in this case is the liability for libel of a citizen 
who denounces a barangay official for misconduct in office.

…

“To find a person guilty of libel under Art. 353 of the Revised Penal Code, the 
following elements must be proved: (a) the allegation of a discreditable act or 
condition concerning another; (b) publication of the charge (c) identity of the 
person defamed; and (d) existence of malice.

…

“In this case, there is no doubt that the first three elements are present.

…

“The question is whether from the fact that the statements were defamatory, 
malice can be presumed so that it was incumbent upon petitioner to overcome 
such presumption. Under Art. 361 of the Revised Penal Code, if the defamatory 
statement is made against a public official with respect to the discharge of his 
official duties and functions and the truth of the allegation is shown, the accused 
will be entitled to an acquittal even though he does not prove that the imputation 
was published with good motives and for justifiable ends.” (Vasquez v. CA, G.R. 
No. 118971, September 15, 1999) 
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(c) Immoral Doctrines, Obscene Publications, and Exhibitions

“In the case at bar, there is no challenge on the right of the State, in the legitimate 
exercise of police power, to suppress smut provided it is smut. For obvious 
reasons, smut is not smut simply because one insists it is smut. So is it equally 
evident that individual tastes develop, adapt to wide-ranging influences, and keep 
in step with the rapid advance of civilization. What shocked our forebears, say, five 
decades ago, is not necessarily repulsive to the present generation. James Joyce 
and D.H. Lawrence were censored in the thirties yet their works are considered 
important literature today. Goya’s La Maja desnuda was once banned from public 
exhibition but now adorns the world’s most prestigious museums.

“But neither should we say that ‘obscenity’ is a bare (no pun intended) matter of 
opinion. As we said earlier, it is the divergent perceptions of men and women that 
have probably compounded the problem rather than resolved it.

“What the Court is impressing, plainly and simply, is that the question is not, and 
has not been, an easy one to answer, as it is far from being a settled matter. We 
share Tribe’s disappointment over the discouraging trend in American decisional 
law on obscenity as well as his pessimism on whether or not an ‘acceptable’ 
solution is in sight.

“In the final analysis perhaps, the task that confronts us is less heroic than rushing 
to a ‘perfect’ definition of ‘obscenity,’ if that is possible, as evolving standards 
for proper police conduct faced with the problem, which, after all, is the plaint 
specifically raised in the petition.” (Pita v. CA, G.R. No. 80806, October 5, 1989)

(d) Privacy

“The right of privacy or ‘the right to be let alone,’ like the right of free 
expression, is not an absolute right. A limited intrusion into a person’s privacy 
has long been regarded as permissible where that person is a public figure and 
the information sought to be elicited from him or to be published about him 
constitute of a public character. Succinctly put, the right of privacy cannot be 
invoked to resist publication and dissemination of matters of public interest. The 
interest sought to be protected by the right of privacy is the right to be free 
from unwarranted publicity, from the wrongful publicizing of the private affairs 
and activities of an individual which are outside the realm of legitimate public 
concern.” (Ayer Productions v. Capulong, G.R. No. 82380, April 29, 1988)

“Online Social Network (OSN) users should be aware of the risks that they 
expose themselves to whenever they engage in cyberspace activities. Accordingly, 
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they should be cautious enough to control their privacy and to exercise sound 
discretion regarding how much information about themselves they are willing to 
give up. Internet consumers ought to be aware that, by entering or uploading any 
kind of data or information online, they are automatically and inevitably making 
it permanently available online, the perpetuation of which is outside the ambit of 
their control. Furthermore, and more importantly, information, otherwise private, 
voluntarily surrendered by them can be opened, read, or copied by third parties 
who may or may not be allowed access to such.

“It is, thus, incumbent upon internet users to exercise due diligence in their 
online dealings and activities and must not be negligent in protecting their rights. 
Equity serves the vigilant. Demanding relief from the courts, as here, requires that 
claimants themselves take utmost care in safeguarding a right which they allege 
to have been violated. These are indispensable. We cannot afford protection to 
persons if they themselves did nothing to place the matter within the confines of 
their private zone. OSN users must be mindful enough to learn the use of privacy 
tools, to use them if they desire to keep the information private, and to keep track 
of changes in the available privacy settings, such as those of Facebook, especially 
because Facebook is notorious for changing these settings and the site’s layout 
often.” (Vivares v. St. Theresa’s College, G.R. No. 202666, September 29, 2014)

3. Prohibition of censorship

Generally, freedom of expression carries with it freedom from censorship but the 
legal provisions stated above show instances where censorship is permitted.

C. Standards of review

1. Landmark cases on the limits to the restriction of the freedom of expression and 
the Standards of review

Chavez v. Gonzales has the following discussion on the standards of review on 
restraints on freedom of expression:

Generally, restraints on freedom of speech and expression are evaluated by either 
or a combination of three tests, i.e., (a) the dangerous tendency doctrine which 
permits limitations on speech once a rational connection has been established between 
the speech restrained and the danger contemplated; (b) the balancing of interests 
tests, used as a standard when courts need to balance conflicting social values and 
individual interests, and requires a conscious and detailed consideration of the interplay 
of interests observable in a given situation of type of situation; and (c) the clear and 
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present danger rule which rests on the premise that speech may be restrained because 
there is substantial danger that the speech will likely lead to an evil the government has 
a right to prevent. This rule requires that the evil consequences sought to be prevented 
must be substantive, “extremely serious and the degree of imminence extremely high.”

As articulated in our jurisprudence, we have applied either the dangerous tendency 
doctrine or clear and present danger test to resolve free speech challenges. More 
recently, we have concluded that we have generally adhered to the clear and present 
danger test.

On prior restraint:

Prior restraint refers to official governmental restrictions on the press or other forms 
of expression in advance of actual publication or dissemination. Freedom from prior 
restraint is largely freedom from government censorship of publications, whatever the 
form of censorship, and regardless of whether it is wielded by the executive, legislative 
or judicial branch of the government. Thus, it precludes governmental acts that required 
approval of a proposal to publish; licensing or permits as prerequisites to publication 
including the payment of license taxes for the privilege to publish; and even injunctions 
against publication. Even the closure of the business and printing offices of certain 
newspapers, resulting in the discontinuation of their printing and publication, are 
deemed as previous restraint or censorship. Any law or official that requires some form 
of permission to be had before publication can be made, commits an infringement of 
the constitutional right, and remedy can be had at the courts.

Given that deeply ensconced in our fundamental law is the hostility against all prior 
restraints on speech, and any act that restrains speech is presumed invalid, and “any 
act that restrains speech is hobbled by the presumption of invalidity and should be 
greeted with furrowed brows,” it is important to stress not all prior restraints on speech 
are invalid. Certain previous restraints may be permitted by the Constitution, but 
determined only upon a careful evaluation of the challenged act as against the 
appropriate test by which it should be measured against.

Hence, it is not enough to determine whether the challenged act constitutes some form 
of restraint on freedom of speech. A distinction has to be made whether the restraint is (1) 
a content-neutral regulation, i.e., merely concerned with the incidents of the speech, or 
one that merely controls the time, place or manner, and under well defined standards; or 
(2) a content-based restraint or censorship, i.e., the restriction is based on the subject 
matter of the utterance or speech. The cast of the restriction determines the test by 
which the challenged act is assayed with.

When the speech restraints take the form of a content-neutral regulation, only a 
substantial governmental interest is required for its validity. Because regulations of this 
type are not designed to suppress any particular message, they are not subject to the 
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strictest form of judicial scrutiny but an intermediate approach—somewhere between 
the mere rationality that is required of any other law and the compelling interest 
standard applied to content-based restrictions. The test is called intermediate because 
the Court will not merely rubberstamp the validity of a law but also require that the 
restrictions be narrowly-tailored to promote an important or significant governmental 
interest that is unrelated to the suppression of expression. The intermediate approach 
has been formulated in this manner:

A governmental regulation is sufficiently justified if it is within the constitutional power 
of the Government, if it furthers an important or substantial governmental interest; if 
the governmental interest is unrelated to the suppression of free expression; and if the 
incident restriction on alleged [freedom of speech & expression] is no greater than is 
essential to the furtherance of that interest.

On the other hand, a governmental action that restricts freedom of speech or of the 
press based on content is given the strictest scrutiny in light of its inherent and 
invasive impact. Only when the challenged act has overcome the clear and present 
danger rule will it pass constitutional muster, with the government having the burden 
of overcoming the presumed unconstitutionality.

Unless the government can overthrow this presumption, the content-based restraint 
will be struck down.

With respect to content-based restrictions, the government must also show the type of 
harm the speech sought to be restrained would bring about—especially the gravity and 
the imminence of the threatened harm—otherwise the prior restraint will be invalid. 
Prior restraint on speech based on its content cannot be justified by hypothetical fears, 
“but only by showing a substantive and imminent evil that has taken the life of a reality 
already on ground.” As formulated, “the question in every case is whether the words 
used are used in such circumstances and are of such a nature as to create a clear and 
present danger that they will bring about the substantive evils that Congress has a right 
to prevent. It is a question of proximity and degree.”

The regulation which restricts the speech content must also serve an important 
or substantial government interest, which is unrelated to the suppression of free 
expression.

Also, the incidental restriction on speech must be no greater than what is essential to the 
furtherance of that interest. A restriction that is so broad that it encompasses more than 
what is required to satisfy the governmental interest will be invalidated. The regulation, 
therefore, must be reasonable and narrowly drawn to fit the regulatory purpose, with the 
least restrictive means undertaken.

Thus, when the prior restraint partakes of a content-neutral regulation, it is subjected 
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to an intermediate review. A content-based regulation, however, bears a heavy 
presumption of invalidity and is measured against the clear and present danger 
rule. The latter will pass constitutional muster only if justified by a compelling reason, 
and the restrictions imposed are neither overbroad nor vague. 

3. Role of the international law in adjudication

Again, in Chavez, the Court held:

We rule that not every violation of a law will justify straitjacketing the exercise of 
freedom of speech and of the press. Our laws are of different kinds and doubtless, some 
of them provide norms of conduct which even if violated have only an adverse effect 
on a person’s private comfort but does not endanger national security. There are laws 
of great significance but their violation, by itself and without more, cannot support 
suppression of free speech and free press. In fine, violation of law is just a factor, a vital 
one to be sure, which should be weighed in adjudging whether to restrain freedom of 
speech and of the press. The totality of the injurious effects of the violation to private 
and public interest must be calibrated in light of the preferred status accorded by the 
Constitution and by related international covenants protecting freedom of speech and of 
the press.

III. Impact of the internet

A. Relevant laws and regulations

1. Constitutional or legislative provisions on the right to access the internet

The right to internet access is not specifically provided for in the 1987 
Constitution. However, the Electronic Commerce Act (Republic Act No. 8792) 
provides for the legal recognition of electronic data, electronic documents, and 
electronic signatures. 

Another piece of legislation that recognizes the right to internet access would be 
the Cybercrime Prevention Act of 2012 (Republic Act 10175). This law aims “to 
protect and safeguard the integrity of computer, computer and communications 
systems, networks, and databases, and the confidentiality, integrity, and availability 
of information and data stored therein, from all forms of misuse, abuse, and illegal 
access by making punishable under the law such conduct or conducts.”
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2. Internet contents regulation

The Cybercrime Prevention Act of 2012 punishes content-related offenses like 
cybersex, child pornography, and cyberlibel. 

3. Legal provisions on the legal liability of internet intermediaries

Under the Electronic Commerce Act, “service providers shall have no authority 
to modify or alter the content of the electronic document received or to make 
any entry therein on behalf of the originator, addressee or any third party unless 
specifically authorized to do so, and who shall retain the electronic document in 
accordance with the specific request or as necessary for the purpose of performing 
the services it was engaged to perform.”

Section 30 of the Electronic Commerce Act provides:

Except as otherwise provided in this Section, no person or party shall be subject to 
any civil or criminal liability in respect of the electronic data message or electronic 
document for which the person or party acting as a service provider as defined in 
Section 5, merely provides access if such liability is founded on —

a.) The obligations and liabilities of the parties under the electronic data message or 
electronic document;

b.) The making, publication, dissemination or distribution of such material or any 
statement made in such material, including possible infringement of any right subsisting 
in or in relation to such material: Provided, That

i. The service provider does not have actual knowledge, or is not aware of the facts or 
circumstances from which it is apparent, that the making, publication, dissemination 
or distribution of such material is unlawful or infringes any rights subsisting in or in 
relation to such material;

ii. The service provider does not knowingly receive a financial benefit directly 
attributable to the unlawful or infringing activity; and

iii. The service provider does not directly commit any infringement or other unlawful 
act and does not induce or cause another person or party to commit any infringement 
or other unlawful act and/or does not benefit financially from the infringing activity or 
unlawful act of another person or party: Provided, further, That nothing in this Section 
shall affect —

a) Any obligation founded on contract;
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b) The obligation of a service provider as such under a licensing or other regulatory 
regime established under written law; or

c) Any obligation imposed under any written law;

d) The civil liability of any party to the extent that such liability forms the basis for 
injunctive relief issued by a court under any law requiring that the service provider take 
or refrain from actions necessary to remove, block or deny access to any material, or to 
preserve evidence of a violation of law.

Republic Act No. 10173, or the Data Privacy Act of 2012, provides that the 
policy of the State is “to protect the fundamental human right of privacy, of 
communication while ensuring free flow of information to promote innovation and 
growth. The State recognizes the vital role of information and communications 
technology in nation-building and its inherent obligation to ensure that personal 
information in information and communications systems in the government 
and in the private sector are secured and protected.”  Section 7 of Rule II of the  
Implementing Rules and Regulations of the Data Privacy Act of 2012 states:

Section 7. Protection	Afforded	to	Journalists	and	their	Sources.

a. Publishers, editors, or duly accredited reporters of any newspaper, magazine or 
periodical of general circulation shall not be compelled to reveal the source of any news 
report or information appearing in said publication if it was related in any confidence to 
such publisher, editor, or reporter.

b. Publishers, editors, or duly accredited reporters who are likewise personal 
information controllers or personal information processors within the meaning of the 
law are still bound to follow the Data Privacy Act and related issuances with regard to 
the processing of personal data, upholding rights of their data subjects and maintaining 
compliance with other provisions that are not incompatible with the protection provided 
by Republic Act No. 53.

B. Judicial interpretation

1. Jurisprudence on the freedom of expression on the internet 

In Disini v. Secretary of Justice (G.R. No. 203335, February 18, 2014), several 
provision of the Cybercrime Prevention Act of 2012 were assailed as being 
unconstitutional because they violate the freedom of expression clause of the 
Constitution. Among these are:
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A. Section 4(c)(1): Cybersex.– The willful engagement, maintenance, control, or 
operation, directly or indirectly, of any lascivious exhibition of sexual organs or 
sexual activity, with the aid of a computer system, for favor or consideration.

Petitioners fear that private communications of sexual character between couples 
and consenting adults, which are not considered crimes under the penal code, are 
now regarded as such under the law. In upholding the constitutionality of said 
provision, the Court said that “consenting adults are protected by the wealth of 
jurisprudence delineating the bounds of obscenity. The Court will not declare 
Section 4(c)(1) unconstitutional where it stands a construction that makes it apply 
only to persons engaged in the business of maintaining, controlling, or operating, 
directly or indirectly, the lascivious exhibition of sexual organs or sexual activity 
with the aid of a computer system as Congress has intended.”

B. Section 4(c)(3): Unsolicited Commercial Communications (also known as 
spam).

With respect to spam, the Court said that “[t]o prohibit the transmission of 
unsolicited ads would deny a person the right to read his emails, even unsolicited 
commercial ads addressed to him. Commercial speech is a separate category 
of speech which is not accorded the same level of protection as that given to 
other constitutionally guaranteed forms of expression but is nonetheless entitled 
to protection. The State cannot rob him of this right without violating the 
constitutionally guaranteed freedom of expression. Unsolicited advertisements are 
legitimate forms of expression.”

C. Section 4(c)(4): Cyberlibel.

The Court agreed with the position of the Solicitor General in saying that “libel is 
not a constitutionally protected speech and that the government has an obligation 
to protect private individuals from defamation. Indeed, cyberlibel is actually not a 
new crime since Article 353, in relation to Article 355 of the penal code, already 
punishes it. In effect, Section 4(c)(4) above merely affirms that online defamation 
constitutes ‘similar means’ for committing libel.”

D. Section 5 on Aiding or Abetting in the Commission of Cybercrime and Attempt 
in the Commission of Cybercrime

Petitioners assail Section 5 saying that “[i]t suffers from overbreadth, creating a 
chilling and deterrent effect on protected expression.” The Court said:

Section 5 with respect to Section 4(c)(4) is unconstitutional. Its vagueness raises 
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apprehension on the part of internet users because of its obvious chilling effect on the 
freedom of expression, especially since the crime of aiding or abetting ensnares all the 
actors in the cyberspace front in a fuzzy way. What is more, as the petitioners point out, 
formal crimes such as libel are not punishable unless consummated. In the absence of 
legislation tracing the interaction of netizens and their level of responsibility such as 
in other countries, Section 5, in relation to Section 4(c)(4) on Libel, Section 4(c)(3) on 
Unsolicited Commercial Communications, and Section 4(c)(2) on Child Pornography, 
cannot stand scrutiny.

But the crime of aiding or abetting the commission of cybercrimes under Section 5 
should be permitted to apply to Section 4(a)(1) on Illegal Access, Section 4(a)(2) on 
Illegal Interception, Section 4(a)(3) on Data Interference, Section 4(a)(4) on System 
Interference, Section 4(a)(5) on Misuse of Devices, Section 4(a)(6) on Cyber-squatting, 
Section 4(b)(1) on Computer-related Forgery, Section 4(b)(2) on Computer-related 
Fraud, Section 4(b)(3) on Computer-related Identity Theft, and Section 4(c)(1) on 
Cybersex. None of these offenses borders on the exercise of the freedom of expression.

The crime of willfully attempting to commit any of these offenses is for the same reason 
not objectionable. A hacker may for instance have done all that is necessary to illegally 
access another party’s computer system but the security employed by the system’s 
lawful owner could frustrate his effort. Another hacker may have gained access to 
usernames and passwords of others but fail to use these because the system supervisor 
is alerted. If Section 5 that punishes any person who willfully attempts to commit this 
specific offense is not upheld, the owner of the username and password could not file a 
complaint against him for attempted hacking. But this is not right. The hacker should 
not be freed from liability simply because of the vigilance of a lawful owner or his 
supervisor.

Petitioners of course claim that Section 5 lacks positive limits and could cover the 
innocent. While this may be true with respect to cybercrimes that tend to sneak past 
the area of free expression, any attempt to commit the other acts specified in Section 
4(a)(1), Section 4(a)(2), Section 4(a)(3), Section 4(a)(4), Section 4(a)(5), Section 4(a)
(6), Section 4(b)(1), Section 4(b)(2), Section 4(b)(3), and Section 4(c)(1) as well as 
the actors aiding and abetting the commission of such acts can be identified with some 
reasonable certainty through adroit tracking of their works. Absent concrete proof of the 
same, the innocent will of course be spared.

E. Section 19 empowering the Department of Justice to restrict or block access to 
computer data

The Court held:

The content of the computer data can also constitute speech. In such a case, Section 19 
operates as a restriction on the freedom of expression over cyberspace. Certainly not all 
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forms of speech are protected. Legislature may, within constitutional bounds, declare 
certain kinds of expression as illegal. But for an executive officer to seize content 
alleged to be unprotected without any judicial warrant, it is not enough for him to be 
of the opinion that such content violates some law, for to do so would make him judge, 
jury, and executioner all rolled into one.

Not only does Section 19 preclude any judicial intervention, but it also disregards 
jurisprudential guidelines established to determine the validity of restrictions on speech. 
Restraints on free speech are generally evaluated on one of or a combination of three 
tests: the dangerous tendency doctrine, the balancing of interest test, and the clear and 
present danger rule. Section 19, however, merely requires that the data to be blocked be 
found prima facie in violation of any provision of the cybercrime law. Taking Section 6 
into consideration, this can actually be made to apply in relation to any penal provision. 
It does not take into consideration any of the three tests mentioned above.

The Court is therefore compelled to strike down Section 19 for being violative of the 
constitutional guarantees to freedom of expression and against unreasonable searches 
and seizures.

Annex 1: List of cited legal provisions

CONSTITUTION

1987 Constitution of the Philippines
- Article II, Section 5
- Article III, Sections 3, 4, 8, 18(1)
- Article IX-C, Section 2(7) and Section 4
- Article XI, Section 1
- Article XVI, Section 10
- Article XIV, Section 14
- Article XVI, Section 11(1)

LEGISLATION

Republic Act No. 9167, An Act Creating the Film Development Council of the 
Philippines, Defining Its Powers and Functions, Appropriating Funds Therefor, 
and For Other Purposes (2002)

- Section 1
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Republic Act No, 11479, The Anti-Terrorism Act of 2020 
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- Section 10(b)(c)

Republic Act 10175, Cybercrime Prevention Act of 2012
- Section 4(c)(4)
- Section 4(c)(1)
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- Article 136
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- Article 139
- Article 141
- Article 142
- Article 154
- Article 353
- Article 354
- Article 355
- Article 356
- Article 357
- Article 358
- Article 359
- Article 201

Batas Pambansa Blg. 880, The Public Assembly Act of 1985
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and	Classification	Board
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Annex 3: Summaries of significant cases

Identification
a) Country, b) Name of the Court, c) Date of the decision given, d) Reference 
number of the decision, e) Jurisdiction, f) Title of the decision 

Case 1

Identification

a) Republic of the Philippines, b) Supreme Court of the Philippines, c) 21 January 
2015, d) G.R. No. 168338, e) Constitutional Law, f) The Diocese of Bacolod v. 
COMELEC

Headnotes

What is involved in this case is the most sacred of speech forms: expression by 
the electorate that tends to rouse the public to debate contemporary issues.  This is 
not speech by candidates or political parties to entice votes.  It is a portion of the 
electorate telling candidates the conditions for their election.  It is the substantive 
content of the right to suffrage. The act of the COMELEC in issuing the assailed 
notice dated February 22, 2013 and the letter dated February 27, 2013 was 
declared unconstitutional.

Summary

Facts

Petitioners placed on the front wall of the Bacolod Cathedral two tarpaulins, 
each sized 6×10 feet. The second tarpaulin subject of the case contained a 
list of electoral candidates who were classified according to their vote on the 
Reproductive Health (RH) Law. They were listed as either “Team Buhay 
(anti-RH)” or “Team Patay (pro-RH)” 

Petitioners sought the nullification of the February 22,  2013 notice  issued 
by respondent Atty. Mavil Majarucon, the Election Officer of Bacolod City, 
which ordered them to remove the supposed oversized Team Patay Tarpaulin as 
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well as the February 27,  2013 order issued by the COMELEC, through its 
Law Department, which ordered the immediate removal of the Team Patay 
Tarpaulin and threatening the petitioner Bishop of Bacolod with the filing of an 
election offense if he fails to cause its immediate removal.

Respondents considered the tarpaulin as a campaign material in their issuances.  
Section 17 of COMELEC Resolution No. 9165 prescribes where parties and 
candidates may post lawful campaign materials.  

Reasoning and judgment

The Court held that election propaganda refers to matter done by or on behalf of 
and in coordination with candidates and political parties. The tarpaulin was not 
paid for by any candidate or political party. There was no allegation that petitioners 
coordinated with any of the persons named in the tarpaulin regarding its posting. 
On the other hand, petitioners posted the tarpaulin as part of their advocacy against 
the RH Law.

Embedded in the tarpaulin are opinions expressed by petitioners. It is a piece 
of expression protected by our fundamental law. It is an expression designed to 
invite attention, cause debate, and hopefully, persuade. It may be motivated by 
the interpretation of petitioners of their ecclesiastical duty, but their parishioner’s 
actions will have very real secular consequences. 

This is a form of speech hopeful of a quality of democracy that we should all 
deserve. It is protected as a fundamental and primordial right by our Constitution. 
The expression in the medium chosen by petitioners deserves our protection. Thus, 
the Court declared unconstitutional the notice and letter issued by COMELEC.

Case 2

Identification

a) Republic of the Philippines, b) Supreme Court of the Philippines, c) 15 February 
2008, d) G.R. No. 168338, e) Constitutional Law, f) Chavez v. Gonzales

Headnotes

Official statements made by the Secretary of Justice and the National 
Telecommunications Commission (NTC) warning the media on airing the alleged 
wiretapped conversation between the President and other personalities were 
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nullified for constituting unconstitutional prior restraint on the exercise of freedom 
of speech and of the press.

Summary

Facts

As a consequence of the public release of copies of the “Hello Garci” compact 
disc audiotapes involving a wiretapped mobile phone conversation between then 
President Gloria Macapagal-Arroyo and COMELEC Commissioner Virgilio 
Garcillano, respondent Department of Justice Secretary Raul Gonzales warned 
reporters that those who had copies of the CD and those broadcasting or publishing 
its contents could be held liable under the Anti-Wiretapping Act. He also stated 
that persons possessing or airing said tapes were committing a continuing offense, 
subject to arrest by anybody. Finally, he stated that he had ordered the National 
Bureau of Investigation to go after media organizations “found to have caused the 
spread, the playing and the printing of the contents of a tape.” 

Meanwhile, respondent NTC in a press release warned all radio stations and TV 
network owners/operators that the conditions of the authorization and permits 
issued to them by the government like the Provisional Authority and/or Certificate 
of Authority explicitly provide that they shall not use their stations for the 
broadcasting or telecasting of false information or willful misrepresentation. The 
NTC stated that the continuous airing or broadcast of the “Hello Garci” taped 
conversations by radio and TV stations is a continuing violation of the Anti-
Wiretapping Law and the conditions of the Provisional Authority and/or Certificate 
of Authority.  It warned that their broadcast/airing of such false information and/
or willful misrepresentation shall be a just cause for the suspension, revocation 
and/or cancellation of the licenses or authorizations issued to the said media 
establishments.

Subsequently, a dialogue was held between the NTC and the Kapisanan ng mga 
Brodkaster sa Pilipinas (KBP) which resulted in the issuance of a Joint Press 
Statement which stated, among others, that the supposed wiretapped tapes should 
be treated with sensitivity and handled responsibly.

Petitioner Chavez filed a petition under Rule 65 against respondents Secretary 
Gonzales and the NTC directly with the Supreme Court “praying for the issuance 
of the writs of certiorari and prohibition, as extraordinary legal remedies, to annul 
void proceedings, and to prevent the unlawful, unconstitutional and oppressive 
exercise of authority by the respondents.”
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Reasoning and judgment

The Court ruled that not every violation of a law will justify straitjacketing the 
exercise of freedom of speech and of the press. Our laws are of different kinds and 
doubtless, some of them provide norms of conduct which even if violated have 
only an adverse effect on a person’s private comfort but does not endanger 
national security. There are laws of great significance but their violation, by itself 
and without more, cannot support suppression of free speech and free press. 
In fine, violation of law is just a factor, a vital one to be sure, which should be 
weighed in adjudging whether to restrain freedom of speech and of the press. 
The totality of the injurious effects of the violation to private and public interest 
must be calibrated in light of the preferred status accorded by the Constitution and 
by related international covenants protecting freedom of speech and of the press. 
In calling for a careful and calibrated measurement of the circumference of all 
these factors to determine compliance with the clear and present danger test, the 
Court should not be misinterpreted as devaluing violations of law. By all means, 
violations of law should be vigorously prosecuted by the State for they breed their 
own evil consequence. But to repeat, the need to prevent their violation cannot per 
se trump the exercise of free speech and free press, a preferred right whose breach 
can lead to greater evils. For this failure of the respondents alone to offer proof 
to satisfy the clear and present danger test, the Court has no option but to uphold 
the exercise of free speech and free press. There is no showing that the feared 
violation of the anti-wiretapping law clearly endangers the national security of the 
State.

There is enough evidence of [the] chilling effect of the complained acts on record. 
The warnings given to media came from no less the NTC, a regulatory agency 
that can cancel the Certificate of Authority of the radio and broadcast media. 
They also came from the Secretary of Justice, the alter ego of the Executive, who 
wields the awesome power to prosecute those perceived to be violating the laws 
of the land. After the warnings, the KBP inexplicably joined the NTC in issuing an 
ambivalent Joint Press Statement. After the warnings, petitioner Chavez was left 
alone to fight this battle for freedom of speech and of the press. This silence on the 
sidelines on the part of some media practitioners is too deafening to be the subject 
of misinterpretation.

Case 3

Identification

a) Republic of the Philippines, b) Supreme Court of the Philippines, c) 14 January 
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1999, d) G.R. No. 126466, e) Constitutional Law/Damages/Libel, f) Borjal v. 
Court of Appeals

Headnotes

A civil action for damages based on libel was dismissed because the alleged victim 
himself is unsure if he is really the subject of the libelous articles.

Summary

Facts

A civil action for damages based on libel was filed against petitioners Art Borjal 
and Maximo Soliven for writing and publishing articles that are allegedly 
derogatory and offensive against Francisco Wenceslao, attacking, among others, 
the solicitation letters he sent to fund a land transportation conference geared in 
finding ways to solve the transportation crisis. Wenceslao was never named in any 
of the articles nor was the conference he was organizing. The lower court ordered 
petitioners to indemnify the private respondent for damages which was affirmed 
by the Court of Appeals. A petition for review was filed before the SC contending 
that private respondent was not sufficiently identified to be the subject of the 
published articles.

Reasoning and judgment

In order to maintain a libel suit, it is essential that the victim be identifiable 
although it is not necessary that he be named. It is also not sufficient that the 
offended party recognized himself as the person attacked or defamed, but it must 
be shown that at least a third person could identify him as the object of the libelous 
publication. Regrettably, these requisites have not been complied with in the case 
at bar.

Identification is grossly inadequate when even the alleged offended party is 
himself unsure that he was the object of the verbal attack. It is well to note that the 
revelation of the identity of the person alluded to came not from petitioner Borjal 
but from private respondent himself; when he supplied the information through his 
4 June 1989 letter to the editor. Had private respondent not revealed that he was 
the “organizer” of the [First National Conference on Land Transportation] FNCLT 
referred to in the Borjal articles, the public would have remained in blissful 
ignorance of his identity. It is therefore clear that on the element of identifiability 
alone the case falls.
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To reiterate, fair commentaries on matters of public interest are privileged and 
constitute a valid defense in an action for libel or slander. The doctrine of fair 
comment means that while in general every discreditable imputation publicly 
made is deemed false, because every man is presumed innocent until his guilt is 
judicially proved, and every false imputation is deemed malicious, nevertheless, 
when the discreditable imputation is directed against a public person in his public 
capacity, it is not necessarily actionable. In order that such discreditable imputation 
to a public official may be actionable, it must either be a false allegation of fact 
or a comment based on a false supposition. If the comment is an expression of 
opinion, based on established facts, then it is immaterial that the opinion happens 
to be mistaken, as long as it might reasonably be inferred from the facts.

Primarily, private respondent failed to substantiate by preponderant evidence 
that petitioner was animated by a desire to inflict unjustifiable harm on his 
reputation, or that the articles were written and published without good motives 
or justifiable ends. On the other hand, we find petitioner Borjal to have acted in 
good faith. Moved by a sense of civic duty and prodded by his responsibility as a 
newspaperman, he proceeded to expose and denounce what he perceived to be a 
public deception. Surely, we cannot begrudge him for that. Every citizen has the 
right to enjoy a good name and reputation, but we do not consider that petitioner 
Borjal has violated that right in this case nor abused his press freedom.

Case 4

Identification

a) Republic of the Philippines, b) Supreme Court of the Philippines, c) 29 April 
1988, d) G.R. No. 82380, e) Constitutional Law, f) Ayer Productions v. Capulong

Headnotes

Having played an important role in the EDSA Peaceful Revolution, private 
respondent Juan Ponce Enrile was considered a “public figure” whose right to 
privacy is narrower than that of an ordinary citizen.

Summary

Facts

Petitioner Hal McElroy proposed a motion picture entitled “The Four Day 
Revolution” which is a six-hour mini-series and a re-enactment of the events that 
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made possible the EDSA revolution. Private respondent Juan Ponce Enrile did 
not approve his and his family’s inclusion in the docu-drama. Petitioners acceded 
to his demand and the name of private respondent Enrile was deleted from the 
movie script, and petitioners proceeded to film the projected motion picture. Enrile 
filed a complaint alleging that petitioners’ production of the mini-series without 
his consent and over his objection, constitutes an obvious violation of his right 
of privacy. On the other hand, petitioners claim that, in producing and “The Four 
Day Revolution,” they are exercising their freedom of speech and of expression 
protected under the Constitution.

Reasoning and judgment

Considering first petitioners’ claim to freedom of speech and of expression the 
Court would once more stress that this freedom includes the freedom to film 
and produce motion pictures and to exhibit such motion pictures in theaters or 
to diffuse them through television. In our day and age, motion pictures are a 
universally utilized vehicle of communication and medium of expression. Along 
with the press, radio and television, motion pictures constitute a principal medium 
of mass communication for information, education and entertainment.

The right of privacy or “the right to be let alone,” like the right of free 
expression, is not an absolute right. A limited intrusion into a person’s privacy 
has long been regarded as permissible where that person is a public figure and 
the information sought to be elicited from him or to be published about him 
constitute of public character.  Succinctly put, the right of privacy cannot be 
invoked to resist publication and dissemination of matters of public interest. The 
interest sought to be protected by the right of privacy is the right to be free 
from unwarranted publicity, from the wrongful publicizing of the private affairs 
and activities of an individual which are outside the realm of legitimate public 
concern.

Private respondent is a “public figure” precisely because, inter alia, of his 
participation as a principal actor in the culminating events of the change of 
government in February 1986. Because his participation therein was major in 
character, a film reenactment of the peaceful revolution that fails to make reference 
to the role played by private respondent would be grossly unhistorical. The right of 
privacy of a “public figure” is necessarily narrower than that of an ordinary citizen. 
Private respondent has not retired into the seclusion of simple private citizenship. 
He continues to be a “public figure.” After a successful political campaign during 
which his participation in the EDSA Revolution was directly or indirectly referred 
to in the press, radio and television, he sits in a very public place, the Senate of the 
Philippines.



498   Freedom of Expression: Experience of AACC Members

Case 5

Identification

a) Republic of the Philippines, b) Supreme Court of the Philippines, c) 15 
September 1999, d) G.R. No. 118971, e) Constitutional Law, f) Vasquez v. Court 
of Appeals

Headnotes

Petitioner was acquitted by the Court of the crime of libel filed against him by a 
barangay official after the truth of the imputations against the official were proven.

Summary

Facts

Petitioner Rodolfo Vazquez, a resident of Tondo Foreshore area, together with 
other families went to see then NHA General Manager Lito Atienza regarding 
their complaint against their barangay captain, Jaime Olmedo. After their meeting 
with Atienza and other NHA officials, petitioner and his companions were 
interviewed by newspaper reporters concerning their complaint. The following 
day, a news article appeared in the newspaper Ang Tinig ng Masa stating that the 
residents of the Tondo Foreshore area complained about their barangay captain 
who, in connivance with some of the project managers and legal officers of 
NHA, managed to get for themselves 14 lots in the area. It was also reported that 
Olmedo was involved in illegal gambling and theft of fighting cocks. Based on the 
article, Olmedo filed a complaint for libel against Vasquez alleging that the latter’s 
statements damaged his reputation.

Reasoning and judgment

The question is whether from the fact that the statements were defamatory, 
malice can be presumed so that it was incumbent upon petitioner to overcome 
such presumption. Under Art. 361 of the Revised Penal Code, if the defamatory 
statements is made against a public official with respect to the discharge of his 
official duties and functions and the truth of the allegation is shown, the accused 
will be entitled to an acquittal even though he does not prove that the imputation 
was published with good motives and for justifiable ends.

In this case, contrary to the findings of the trial court, on which the Court of Appeals 
relied, petitioner was able to prove the truth of his charges against the barangay 
official.
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In denouncing the barangay chairman in this case, petitioner and the other 
residents of the Tondo Foreshore Area were not only acting in their self-interest 
but engaging in the performance of a civic duty to see to it that public duty is 
discharged faithfully and well by those on whom such duty is incumbent. The 
recognition of this right and duty of every citizen in a democracy is inconsistent 
with any requirement placing on him the burden of proving that he acted with 
good motives and for justifiable ends.

For that matter, even if the defamatory statement is false, no liability can attach 
if it relates to official conduct, unless the public official concerned proves that the 
statements was made with actual malice — that is, with knowledge that it was 
false or with reckless disregard of whether it was false or not. This is the gist of 
the ruling in the landmark case of New York Times v. Sullivan, which this Court 
has cited with approval in several of its own decisions. This is the rule of “actual 
malice.” In this case, the prosecution failed to prove not only that the charges 
made by petitioner were false but also that petitioner made them with knowledge 
of their falsity or with reckless disregard of whether they were false or not.

A rule placing on the accused the burden of showing the truth of allegations 
of official misconduct and/or good motives and justifiable ends for making 
such allegations would not only be contrary to Art. 361 of the Revised Penal 
Code. It would, above all, infringe on the constitutionally guaranteed freedom 
of expression. Such a rule would deter citizens from performing their duties as 
members of a self-governing community. Without free speech and assembly, 
discussions of our most abiding concerns as a nation would be stifled. As Justice 
[Louis] Brandeis has said, “public discussion is a political duty” and the “greatest 
menace to freedom is an inert people.” 

Case 6

Identification

a) Republic of the Philippines, b) Supreme Court of the Philippines, c) 31 March 
2005, d) G.R. No. 139987, e) Constitutional Law, f) Flor v. People

Headnotes

A governor failed to recover damages based on libel since his entitlement is 
limited to instances when the defamatory statements were made with actual malice 
and not when they were written honestly and fairly.
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Summary

Facts

Petitioners were charged with libel for having published an allegedly defamatory 
news article about financial irregularities involving former Governor of Camarines 
Sur and Minister of the Presidential Commission on Government Reorganization 
Luis R. Villafuerte. The news article reported that Villafuerte’s denial that he did 
not spend government money for his recent trips to Japan and Israel failed to 
convince the people and that the people knew that the trips were purely junkets. 
It also stated that about Php 700,000 was collected by way of cash advances by 
ranking provincial officials, at the instance of the Governor and without resolution 
approving its release, was allegedly used for the two trips. Petitioner admitted 
that he wrote the questioned news items on the basis of a note given to him by a 
source whom he refused to identify. Said source was allegedly connected with the 
Provincial Treasurer’s Office. He said that prior to writing the article, he went to 
his source to ask some clarificatory questions and was given authenticated records 
of the cash advances. Villafuerte claimed that no one from the local newspaper 
made any attempt to get his side of the story nor confirm the veracity of the 
contents of the article from any source at the provincial capitol. He alleged that the 
news report subjected him to public ridicule and humiliation.

Reasoning and judgment

Clearly, when confronted with libel cases involving publications which deal 
with public officials and the discharge of their official functions, the Court is not 
confined within the wordings of the libel statute; rather, the case should likewise 
be examined under the constitutional precept of freedom of the press.

Of course, this does not mean that a public official is barred from recovering 
damages in cases involving defamations. His entitlement, however, is limited to 
instances when the defamatory statement was made with actual malice – that is, 
with knowledge that it was false or with reckless disregard of whether it was false 
or not.

The Court held that the prosecution failed to meet the criterion of “reckless 
disregard.” As the records reveal, the issue of cash advances against the coffers 
of the provincial government of Camarines Sur was a major political topic in 
said locality at that time. Even the private respondent himself admitted during his 
direct testimony that he went on radio in order to address the matter. It was clearly 
a legitimate topic to be discussed not only by the members of the media but by the 
public as what was involved was the dispensation of taxpayers’ money.
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Further, it bears emphasis that in this case, the petitioner and Ramos had in their 
possession information relating to the cash advances and the private respondent’s 
travels abroad. The information was provided by one who worked in the 
provincial treasurer’s office and had access to the pertinent financial records of 
the provincial government. Their informant was familiar with the procedure with 
regard to the approval of cash advances. The inference they drew from the note 
given by their source that the private respondent prodded some of the provincial 
government officials to take out cash advances may have been false but the same 
does not warrant a conviction for libel nor support a claim for damages because 
slight unintentional errors on the part of the writer are excusable as long as the 
publication was written honestly, fairly and with regard to what truth and justice 
require.

Annex 4: Case statistics

The overall caseload statistics in the 2018205 and 2019206 Annual Reports of 
the Supreme Court on the adjudication of judicial cases are summarized in the 
following table:

YEAR PENDING 
CASES 

NEW CASES 
FILED

REINSTATED 
CASES207

TOTAL 
DISPOSED 
CASES208

TOTAL 
PENDING 

CASES

2018 8,786209 6,543 10 6,487 8,852

2019 8,746210 6,014 4 5,792 8,972

CASES207

CASES208

8,786209

8,746210

205  ���http://sc.judiciary.gov.ph/files/annual-reports/SC_Annual_18.pdf, accessed October 8, 2020.
206  ���http://sc.judiciary.gov.ph/files/annual-reports/JAR-2019.pdf, accessed October 8, 2020.
207  ���Including revived and reopened cases.
208  ���Including archived cases.
209  ���As of end of previous year (2017).
210  ���As of end of previous year (2018). 
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14. Russia

Constitutional Court

Overview
Freedom of expression is enshrined in Article 29 of the Constitution of the 
Russian Federation. This Article is located in Chapter 2 of the Constitution and 
therefore cannot be changed without adoption of a new Constitution. Article 
29 includes stipulations on the freedom of thought and speech; the freedom to 
seek, receive, transmit, produce and disseminate information; and the guarantee 
of the freedom of the mass media. It also states that nobody shall be forced to 
express his thoughts and convictions or to deny them. Legislation regulates 
concrete aspects of the freedom of expression within different legal spheres in 
more detail. The Russian Federation is a state party to the International Covenant 
on Civil and Political Rights (ICCPR) as well as the European Convention 
on Human Rights (ECHR) and other international treaties. Article 29 of the 
Constitution describes freedom of thought and speech belonging to “everyone”. 
This freedom therefore does not depend on citizenship or other elements of legal 
status. Section 3 of Article 55 defines general conditions for the restriction of 
constitutional rights. Article 29 itself contains restrictions that are specific to the 
freedom of expression. The Constitution implies a balancing exercise in each 
situation of limitation of rights. An important point to analyse legislation via 
constitutional supervision is the evaluation of the proportionality of the imposed 
restrictions. Certain peculiarities can be connected to the particular importance of 
thought and speech as a constitutional value, which presupposes less discretion 
for the legislator and possibly stricter consideration of the reasonableness of 
the restrictions imposed. Access to the internet can be seen as part of the right 
to information, but this does not entail a state obligation to secure access to all 
residents of the country. However, certain relevant regulations are foreseen by the 
Law “On Communications”. Since 2015, this law has also established “the right 
to be forgotten”. The Constitutional Court has dealt with several cases related to 
the dissemination of information on the internet, including the legal liability of 
internet intermediaries.

Outline
Introduction
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet

Annex: 
 1.   List of cited legal provisions
 2.   List of cited cases
	 3.			Summaries	of	significant	cases
 4.   Case statistics
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Introduction

Freedom of expression has its implications in extremely wide body of legislation. 
Being among the most important freedoms in a democratic society, it echoes to a 
certain extent almost in all spheres. Suffice to say that even the relevant Article of the 
Constitution enshrines only its limited aspects and is naturally connected to a wide 
range of other constitutional rights and freedoms. It is difficult to imagine a complete 
research over this complex subject within a comparative compendium. Therefore the 
information below is aimed to present basic legislative provisions and approaches 
of the Constitutional Court of the Russian Federation with regard to the freedom of 
expression (or as it is named in the Russian Constitution – the freedom of thought 
and speech). The structure of information presented below closely follows the fact 
file template prepared by the AACC Secretariat for Research and Development. 
This information was prepared by the Secretariat of the Constitutional Court of the 
Russian Federation within the AACC research. It neither is an official position of 
the Constitutional Court nor is binding for the Court in any way. This document 
was prepared on the basis of legislation in force as of 1 June 2020.

I. Defining freedom of expression

A. Scope and character

Constitutional provisions

Freedom of expression is enshrined in Article 29 of the Constitution of the 
Russian Federation. This Article is located in Chapter 2 of the Constitution 
therefore its provisions cannot be changed without adoption of a new Constitution.

Article 29 contains description of rights and freedoms that echo through many 
legislative areas. Doctrinal sources view these rights differently: as part of the 
“freedom of speech”, “freedom of information”, “special case of freedom of 
information” etc. Authoritative commentary to the Constitution of the Russian 
Federation suggests that all the rights and freedom flowing from Article 29 
in conjunction form a more general freedom that has no special name in the 
Constitution, and is akin to broad “freedom of expression”211. Thus, basing on 

211  ���Commentary to the Constitution of the Russian Federation / ed. Valery D. Zorkin – 2nd edition, revised. 
– Moscow: Norma: Infra-M, 2011 – p.263. ISBN 978-5-91768-218-1 [Комментарий к Конституции 
Российской Федерации / под ред. В.Д.Зорькина. – 2-е изд. пересмотр. – М.: Норма: Инфра-М, 2011]
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the terminology of the Constitution it is both suitable and appropriate to use the 
term “freedom of thought and speech”. Section 1 of Article 29 of the Constitution 
states:

Everyone shall be guaranteed freedom of thought and speech.

This term accurately reflects the constitutional legal meaning of this freedom that 
implies freethinking, dissidence and libertinism and guarantees the human right to 
criticise universal moral, legal or religious norms.

Similar provisions were previously entrenched in the “Constitution (Basic Law) of 
the Russian Federation – Russia” adopted by the Supreme Soviet of the RSFSR212 
on 12 April 1978. Article 43 of this act established that everyone shall have the 
right to freedom of thought, speech and to unimpeded expression of his thought 
and convictions, nobody shall be forced to express his thoughts and convictions, 
and everyone shall have the right to seek, receive, and freely disseminate 
information. Therefore the text of the Constitution of the Russian Federation 
demonstrates certain continuity by directly foreseeing the freedom at issue.

Nevertheless the Constitution and legislation of the legal predecessor of the 
Russian Federation (the USSR213) established official state ideology, thereby 
implying limitations to freedom of expression impression, including those in the 
form of censorship. Therefore overcoming ideological bounds in modern Russia 
as a democratic state under the rule of law is of great significance.

Actual content of the relevant freedom was enriched taking into account 
connections between Article 29 provisions and other constitutional provisions 
and international legal norms. The constitutional freedom of thought and speech 
protects, first of all, public and political thoughts, speech and information. The 
freedoms mentioned in Article 29 also contribute to protection of religious, 
scientific, artistic thoughts, commercial information, including advertising and 
law of intellectual property. These types of self-expressions are in more details 
regulated by other articles of the Constitution.

Thus, Article 29 itself guarantees that nobody shall be forced to express his 
thoughts and convictions or to deny them (Section 3); it also guarantees freedom 
of the mass-media and prohibits censorship (Section 5). There is inherent 
connection between freedom of expression and other rights and freedoms 
enshrined in the Constitution of the Russian Federation, such as freedom of 

212  ���Russian Soviet Federative Socialist Republic.
213  ���Union of Soviet Socialist Republics – the Soviet Union.
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conscience and religion (Article 28), right to assemble peacefully, hold rallies, 
mass meetings and demonstrations, marches and pickets (Article 31), freedom of 
literary, artistic, scientific, technical and other types of creative activity and teaching 
(Article 44). These provisions are in harmony with Article 13 of the Constitution that 
recognises ideological diversity in the Russian Federation (Section 1) and forbids 
proclaiming any ideology as State ideology or as obligatory (Section 2).

Other constitutional provisions may be invoked in connection with freedom of 
thought and speech in specific circumstances – for example, the right to court 
protection of rights and freedoms (Article 46, Section 1).

Concrete aspects of the freedom of expression (freedom of thought and speech), 
including in part of grounds for its limitation, were further detailed in federal laws 
and court practice, including judgments of the Constitutional Court of the Russian 
Federation (hereinafter also referred to as the Constitutional Court).

Legal provisions in legislation

Since the subject of material freedom is wide and interconnected with other 
constitutional rights and freedoms, the legislation regulates concrete aspects of the 
freedom of thought and speech within different legal spheres in more detail.

For example, there is apparent connection between freedom of thought and speech 
and freedom of mass-media. The Constitution’s provisions are further developed in 
the Law of Russian Federation of 27 December 1991 no.2124-I “On Mass Media” 
(hereinafter – the Media Act), which also establishes limitations conditioned 
by prohibition of abusing the freedom of expression; it also establishes special 
requirements for founders and editors-in-chief of mass-media etc.

Freedom of mass-media is connected to prohibition of censorship, encompassing 
non-periodic printed media, cinema and theatre. The notion of “censorship” as 
regards the mass media is foreseen in the Media Act.

Freedom of expression is connected to constitutional freedom to hold gatherings. 
In this regard the regulations established in the Federal Law of 19 June 2004 
no. 54-FZ “On Gatherings, Meetings, Demonstrations, Parades and Picketing” 
(hereinafter – the Public Events Act) should be mentioned. This Act establishes 
order and requirements for holding public events, rights and obligations of 
their organisers, as well as of public authorities, including those considering 
notifications about holding public events and taking part in approving their place 
and time.
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Freedom of thought and speech is also connected to freedom of conscience, to 
the right to profess any religion of choice or not to profess any religion. Among 
the acts detailing these constitutional is Federal Law of 26 September 1997 no. 
125-FZ “On Freedom of Conscience and Religious Associations” (hereinafter – 
Freedom of Conscience Act). It is underlined therein that nobody can be obliged 
to inform of their religious convictions and be forced to define his or her religious 
attitude, to profess or stop professing any religion (Section 5 of Article 3 of the 
Freedom of Conscience Act).

Right to pre-election campaigning being a form of free dissemination of 
information is also under protection of the freedom of thought and speech. 
Legislative regulation of campaigning order, its contents and applicable limitations 
is foreseen by federal laws of 12 June 2002 no. 67-FZ “On the Main Guarantees 
of Electoral Rights and the Right to Participate in a Referendum of Citizens of 
the Russian Federation” (hereinafter – Act On the Main Guarantees of Electoral 
Rights), of 10 January 2003 no. 19-FZ “On the Election of the President of the 
Russian Federation” (hereinafter – Act on Presidential Elections), of 22 February 
2014 no. 20-FZ “On Elections of the Deputies of State Duma of the Federal 
Assembly of the Russian Federation” (hereinafter – Act on State Duma Elections).

Constitution establishes that the grounds for limitation of freedom of thought 
and speech can be imposed only by federal legislation. Such limitations may be 
based on the nature of information (e.g. Law of the Russian Federation of 21 July 
1993 no. 5485-I “On State Secret”; Federal Law of 27 July 2006 no. 152-FZ “On 
Personal Data”).

Certain limitations may also depend on the status of the subject (bearer) of certain 
idea. For example, Federal Law of 27 July 2004 no. 79-FZ “On the State Civil 
Service in the Russian Federation” (hereinafter – the Civil Service Act) prohibits 
civil servants from publicly giving speeches, stating opinions or evaluations of 
state authorities, their heads or decisions of superior authorities unless it is a 
part of his or her official duties. Under Article 22 of the Code of judicial ethics 
approved on 19 December 2012 by the All-Russian Judicial Congress a judge is 
to realise his or her freedom of expression in a way that complies with limitations 
attributed to the status of judge; a judge must demonstrate self-restraint in all cases 
where authority of the court or unbiased justice may be questioned (Section 2).

Advertising can be regarded as a form of “commercial freedom of speech” limited 
by Article 34 of the Constitution that prohibits unfair competition (as well as unfair 
advertising contributing to such competition). Limitations in this sphere include 
those imposed by the Federal Law of 13 March 2006 no. 38-FZ “On Advertising”.
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Criminal liability is the most severe form of limitation of freedom of speech. Such 
liability is foreseen by the Criminal Code of the Russian Federation (hereinafter 
– CC of Russia), for example for manipulating the market by way of knowingly 
disseminating untruthful information of financial operations using the media 
(Article 1853).

CC of Russia and the Code on Administrative Offences of the Russian Federation 
(hereinafter – CAO of Russia) establish sanctions for the breach of limitations 
related to freedom of expression, such as using hate speech, calls for violence or 
breach of existing requirements for dissemination of information.

Civil liability for abuse of freedom of expression by way of infringement of 
honour, dignity or business reputation is foreseen in the Civil Code of the Russian 
Federation (hereinafter – Civil Code).

International instruments

The Russian Federation participates in various international agreements establishing 
and detailing freedom of expression or its certain aspects. Apart from agreements 
this freedom mutatis mutandis can be enshrined in basic international acts of other 
types.

Thus, the Universal Declaration of Human Rights proclaims the right of everyone 
“to freedom of opinion and expression” (Article 19). This right includes freedom 
to hold opinions without interference and freedom of information, i.e. freedom to 
seek, receive and impart information and ideas through any media and regardless 
of frontiers.

The International Covenant on Civil and Political Rights of 1966 acknowledges 
that “everyone shall have the right to freedom of thought, conscience and religion” 
(Article 18). Article 19 of the Covenant also proclaims the right of everyone “to 
hold opinions without interference”. Section 3 of this Article notes that exercising 
this right carries with it special duties and responsibilities, therefore these 
freedoms are intertwined with certain restrictions that “are provided by law and 
are necessary: (a) For respect of the rights or reputations of others; (b) For the 
protection of national security or of public order (ordre public in French), or of 
public health or morals”.

International Convention on the Elimination of All Forms of Racial Discrimination 
of 1965 declared that States Parties condemn all propaganda and all organisations 
which are based on ideas or theories of superiority of one race or group of persons 
of one colour or ethnic origin, or which attempt to justify or promote racial hatred 
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and discrimination in any form. The States Parties undertook “to adopt immediate 
and positive measures designed to eradicate all incitement to, or acts of, such 
discrimination”, and, to this end they inter alia declared an offence punishable by 
law all dissemination of ideas based on racial superiority or hatred (Article 4). The 
Constitutional Court of Russia pointed out that these approaches are accordant 
to those of the Constitution of the Russian Federation (e.g. in its Decision 
of 18 December 2007 no. 940-O-O).

Some international legal acts (including agreements) may establish specifics 
of freedom of expression within certain spheres of relations. For example, 
the Declaration concerning the aims and purposes of the International Labour 
Organisation, adopted on 10 May 1944 in Philadelphia acknowledged the main 
principles of this organisation, including that “freedom of expression and of 
association are essential to sustained progress”.

Among regional international agreements the Convention for the Protection of 
Human Rights and Fundamental Freedoms (also called the European Convention, 
hereinafter – the ECHR) plays a special role. Its Article 10 (paragraph 1) concerns 
freedom of expression, Article 9 – freedom of thought, conscience and religion; 
Article 11 – freedom of assembly and association (including peaceful public 
gatherings). Human and civil rights and freedoms recognised by the ECHR are 
essentially the same rights and freedoms as those enshrined in the Constitution 
of the Russian Federation, i.e. the ECHR is in harmony with the Constitution of 
the Russian Federation, as confirmed by the Constitutional Court jurisprudence 
(Judgment of 26 February 2010 no. 4-П).

Even before the Russian Federation became a party to the ECHR it has ratified the 
Convention on Human Rights and Fundamental Freedoms of the Commonwealth 
of Independent States of 1995. Article 11 of this Convention establishes that 
everyone has the right to freely express his or her opinion, and that this right 
includes the right to adhere one’s beliefs, receive and disseminate information or 
ideas by any lawful means with no interference on the part of state authorities and 
no regard of state borders. Article 10 of this document establishes also the right to 
freedom of thought, conscience and religion.

Protection of personal data is of special importance within the context of the right 
to information. The Convention for the Protection of Individuals with Regard 
to Automatic Processing of Personal Data of 1981 is an example of a special 
agreement in this sphere to which the Russian Federation is a party.

Council of Europe standards in the sphere of political pluralism and freedom 
of mass-media are recommendations by nature, since they are not adopted by 
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agreements. Nevertheless, since Russia is a member of the Council of Europe the 
recommendations adopted by it Committee of Ministers have certain influence 
on the national legal system. Among them are: Declaration on the Freedom of 
Expression and Information of 1982, Declaration on media in a democratic society 
of 1994, Recommendation on measures to promote media pluralism no. R (99)1 
of 1999; Recommendation on the guarantee of the independence of public service 
broadcasting no. R (96)10 of 1996 etc.

Scope of the freedom of expression

Freedom of expression (freedom of thought and speech) cannot be considered 
absolute. This freedom does not protect obscene, uncouth expressions, foul 
language or explicitly cynical treatment deeply contrary to public ethics and 
morality or basic principles of human communication, as well as other forms of 
humiliation or degrading. This conditions, for example, criminal punishment for 
hooliganism (Article 213 of the CC of Russia) or vandalism (Article 214 of the 
CC of Russia). The CC of Russia establishes punishment for illegal creation and 
circulation of pornography (Articles 242, 2421∗); using juveniles for creation of 
such materials (Article 2422). As it was pointed out by the Constitutional Court 
in a number of its decisions, administrative detention and criminal punishment 
for publishing materials containing obscene (indecent) expressions in the media 
do not contradict the Constitution since such punishment does not undermine the 
right of citizens to freedom of thought and speech, to search, receive, create and 
disseminate information by any legal means or the prohibition of censorship. The 
Court noted also that the courts and administrative authorities when considering 
the actions of accused persons have to take into account not only the mere 
presence of obscene expressions in a published material, but also possibility of 
its usage in such a way so as to endanger constitutionally protected moral limits, 
principles of decency and other values (decisions of the Constitutional Court of 
4 December 1995 no. 94-O, of 4 December 1995 no.104-O, of 19 April 2001 no. 
70-O).

Freedom of speech and freedom of information imply the right to distribute not 
only accurate information, but also doubtful one, to defend and promote not only 
well-reasoned opinions, but also mistakes, absurd or erroneous ideas, to express 
opinions that may appear offensive or shocking to some. Nevertheless knowingly 

<?>∗  ���A footnote numerical near the article number is a feature of Russian legal drafting. Such numbers mark that 
an article was inserted between two existing articles and the footnote number is added to avoid changing the 
numeration of all the articles throughout the law. For example, in this instance Article 242 of the CC of Russia 
establishes punishment for illegal creation and circulation of pornography, and the newly inserted article 
establishes punishment for creation and circulation of materials and objects with pornography depictions of 
minors. This numeration is sometimes represented by a number placed after the dot mark (e.g. 242.1), but all 
official publications use footnote numbers.
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false statements are not protected by Article 29 of the Constitution. Slander 
is criminally punishable (Article 1281 of the CC of Russia), as well as public 
dissemination of knowingly false information presented as truthful and concerning 
circumstances presenting threat to life and safety of others (Article 2071).

The civil law remedy for protection of honour, dignity and business reputation 
was analysed by the Constitutional Court in its Decision of 27 September 1995 no. 
69-O. This Decision refused to consider on the merits the complaint challenging 
constitutionality of Section 1 of Article 7 of the Civil Code of the RSFSR (that has 
been in force previously). According to this provision any citizen or organisation 
could appeal to court to seek refutation of information damaging their honour and 
dignity unless the one that disseminated this information proves that it has been 
truthful. The Constitutional Court noted that this provision establishes civil-law 
mechanism of protecting honour and dignity and is an important guarantee of the 
constitutional right to protection of honour and reputation foreseen by Section 1 
of Article 23 of the Constitution; therefore this provision is not contravening the 
Constitution and does not infringe the freedom of thought and speech. The Court 
also held that the issue of differentiation between dissemination of untruthful 
factual statements and political opinions and the issue of possibility to challenge 
the latter before the court are not constitutional in nature; therefore these issues 
have to be resolved in the practice of ordinary courts.

Ruling of the Plenum of the Supreme Court of the Russian Federation214 of 24 
February 2005 no. 3 “On the Court Practice in Cases Related to Protection of 
Honour and Dignity of Citizens and Business Reputation of Legal Persons” states:

«…taking into account these constitutional provisions the courts considering disputes 
related to protection of honour, dignity and business reputation must ensure balance 
between the right of citizens to protect their honour, dignity and business reputation 
on the one hand, and other rights and freedoms guaranteed by the Constitution – 
freedom of thought and speech, freedom of the media, right to freely search, receive, 
transfer, create and disseminate information by any lawful means, right to respect 
of private life, personal and family privacy, right to apply to state and municipal 
authorities (articles 23, 29, 33 of the Constitution of the Russian Federation), on the 
other hand».

It follows that court practice recognises the difference between information 
(statement of fact) and opinions (value judgments). Information can be subject to 
verification and can be refuted if recognised untruthful. On the contrary, opinions, 

214  ���In the Russian legal system, Rulings of the Plenum of the Supreme Court are clarifications (recommendations) of 
the Supreme Court to lower courts aimed at ensuring uniform court practice.
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evaluations, critical statements or reflections cannot be verified, therefore they 
enjoy additional protection under the freedom of thought and speech and cannot 
be refuted if found erroneous. A person can request refutation if anyone (particularly 
the media) attributes to him certain opinions or reflections allegedly contained in 
his or her public or private statements.

Law and court practice recognise several types of information which is limited for 
dissemination, which can be seen as limitation of freedom of expression. First of 
all this applies to state secrets. According to the law “On State Secret” state secret 
is defined as state-protected information related to military, external relations, 
economic, intelligence, counter-intelligence, operative and search spheres of 
activity, dissemination of which may infringe safety of the Russian Federation. 
The list of information classified as state secret is approved by federal law. 
Disclosure or illegal obtaining of information classified as state secret is criminally 
punishable.

In its Judgment of 20 December 1995 no. 17-П the Constitutional Court held that 
under Article 29 of the Constitution (Section 4) criminal liability for disclosure 
of state secret to a foreign citizen is lawful only if a list of information classified 
as state secret is reflected in a federal law that is published and accessible to all. 
A law-enforcement decision (including a court sentence) cannot be based on an 
unpublished legal act, as it follows from Article 15 of the Constitution (Section 
3). However, in subsequent decisions the Constitutional Court explained that the 
list of information classified as state secret that was published in a federal law 
accessible to everybody, can be further detailed in bylaws classified as state secret 
(decisions of 27 May 2004 no. 188-O, of 21 April 2005 no. 238-O).

Confidential information is another type of limited access information. A list of 
information classified as confidential was approved by the Decree of the President 
of 16 March 1997 no. 188. Also, according to Article 41 of the Media Act 
confidential information also includes information about a person that provided 
data to the media on condition of anonymity or information that directly or 
circumstantially discloses a juvenile that committed a crime, is suspected of it, 
committed an administrative offence or antisocial action. Legislation also provides 
different degree of protection to commercial secret, seal of confession, attorney-
client privilege etc.

The limitations of freedom of expression foreseen in Article 29 (Section 2) of the 
Constitution should be viewed in systemic connection with the other constitutional 
norms and principles that have the same aims. In this context according to the 
provisions of Article 17 (Section 3) the exercise of human and civil rights and 
freedoms must not violate the rights and freedoms of other people; and of Article 
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55 (Section 3) according to which human and civil rights and freedoms may 
be limited by federal law only to the extent necessary for the protection of the 
basis of the constitutional order, morality, health, rights and lawful interests of 
other people, and for ensuring the defence of the country and the security of the 
State. It follows inter alia that limitation to freedom of expression (freedom of 
thought and speech) does not mean lack of its legal protection. For example, a 
person can defend against accusations of extremism by legal remedies foreseen 
in criminal procedural law, including by requesting expert examination of his or 
her statements; a defendant in the civil dispute related to protection of dignity can 
prove that disseminated information was a value judgment; a person accused of 
disclosing a state secret can prove that the information disclosed was not classified 
as such etc.

Freedom of expression (freedom of thought and speech) is regarded as an 
important element among the large group of civil and political rights that finds its 
reflections in a wide range of legal and public spheres. This corresponds to content 
of this right as reflected in international law.

However important this freedom may be, the corresponding right cannot be 
unlimited. The relevant limitations are conditioned both by rights of private 
persons and public interests. It is crucial, however, to have clear and independent 
mechanisms of its protection, guaranteeing a fair and balanced approach.

B. Rights holders

Rights holders

Constitutional provisions describe freedom of thought and speech as belonging 
to “everyone”, i.e. this freedom does not depend on citizenship or other elements 
of legal status. This corresponds to a more general provision, stating that foreign 
citizens and stateless persons shall enjoy rights and bear obligations in the Russian 
Federation on a par with citizens of the Russian Federation, except in those cases 
envisaged by federal law or by an international treaty of the Russian Federation 
(Section 3 of Article 62).

The material freedom is in certain cases detailed by special legislation, including 
by way of extending it to legal persons. For example, Russian citizens, foreigners, 
stateless persons and legal persons are subjects of freedom of the media as well 
as of the right to information. The federal legislator under the Constitution and 
(or) an international treaty can limit the rights of certain citizens or foreigners to 
found and manage a media organisation. For example, according to Article 7 of 
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the Media Act a foreign citizen or a stateless person who does not live in Russia 
cannot be a founder of a media organisation.

While freedom of assembly (connected to freedom of expression) is by nature 
exercised by individuals collectively, its order of realisation is connected to 
establishing lawful requirements to organisers of public events, i.e. to concrete 
natural persons. The relevant legal regulations were numerous times subjected to 
Constitutional Court consideration. For example, in its Judgment of 13 May 2014 
no. 14-П the Court noted:

<…> the state has a right and obligation to impose regulations on relations connected 
to organisation and holding peaceful assemblies with the aim to guarantee citizens 
and their associations, on the basis of balance between private and public interests, the 
real possibility to declare and defend their position and put forward civil initiatives in 
social and political matters they consider important, and thereby to influence activities 
of public authorities both directly and by way of forming public opinion in order to 
attract attention to relevant matters and ensure adequate reaction thereto from the part 
of public authority institutions.

Legislation does not contain special provisions affording associations of citizens 
(non-governmental associations) freedom of thought and speech (freedom of 
expression). Nevertheless, this freedom is de-facto realised by non-governmental 
organisations (for example, NGOs regularly publish reports, including 
critical ones, on the state of human rights protection), as well as by other non-
governmental association, including political parties, religious associations etc.

Different	levels	of	freedom	of	expression

Certain occupations and offices (including judges, lawyers or state civil 
servicemen) entail special qualification and moral requirements that can be 
reflected both in laws and corporate ethics codes adopted by state or non-
governmental associations.

For example, specific parameters of state civil service determine special legal 
status of state servicemen, requiring from them loyalty and self-restraint as 
a general rule. To this send, the Civil Service Act prohibits to “allow public 
statements, opinions or evaluations, including those in the media, related to 
activities of state bodies or their heads, including those related to decisions of a 
superior state body or the state body where a civil serviceman is employed, unless 
it is a part of his or her duties”.

This prohibition became subject to the Constitutional Court consideration in its 
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Judgment of 30 June 2011 no. 14-П. The Constitutional Court noted that public 
expression of opinions and evaluations of civil servicemen aimed to dissent or 
criticise may make it difficult to ensure relations of officials’ loyalty and self-
restraint, and result in overall undermining the authority of State power. This can 
create obstacles to effective performance of state authorities’ powers, thereby 
depriving state service from its constitutional and practical sense. It is equally 
unacceptable to have a state serviceman publicly appraise or support a state 
authority or official, all the more if such authority or official are superior, because 
such actions can contribute to relations of personal allegiance, bureaucratic 
unanimity, patronage and dependence outside service.

At that this legislative prohibition must not be used to support such corporate 
solidarity of state servicemen that would result in lack of informing of citizens 
about publicly important matters. It should be noted that in certain cases formal 
loyalty of a state serviceman can obstruct protection of public interests, rule of 
law, constitutional rights and freedoms or other constitutional values, if means 
established by law, including refusal to carry out illegal orders, information about 
corruption or other offences, suggestions for improvement of work etc. may be 
insufficient, not lead to results or bear excessive risks. For example this is possible 
if a violation is of systemic nature and majority of officials (in terms of numbers or 
influence) of a certain civil service division are implicated, leading to opposition 
against measures aimed to ensure public interests (including fight against 
corruption, non-transparent functioning, and inefficiency of state service).

Thus the Constitutional Court held that limitations to freedom of expression of 
state servicemen cannot be perceived and applied as completely prohibiting any 
public statements, opinions or evaluations whatsoever related to functioning of 
state authorities irrespective of the contents of such statements, opinions and 
evaluations, their public importance, motives leading a state official to speaking 
publicly, the problems pointed out, possibility to use other methods of their 
solving prescribed by law, analysis of possible harm of public or state interests by 
impugned actions and comparison of this harm to the one prevented by impugned 
actions. Similarly, state servicepersons cannot be unconditionally or automatically 
fired because of his or her public expression of thoughts, opinions, evaluations 
etc. Such official also can defend his or her rights following from the employment 
service contract under the procedures foreseen by law, including in court.

In its Judgment of 28 February 2008 no. 3-П the Constitutional Court inter alia 
analysed the limitations to freedom of expression of judges. The Constitutional 
Court noted that in accordance with the Constitution (Section 3 of Article 55) the 
freedom of thought and expression cannot be limited by a corporate normative 
legal act (in this case the Code of Judicial Ethics) since the relevant limitations 
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are permitted on the basis of federal law and only insofar as it is necessary for 
the protection of the basis of the constitutional order, morality, health, rights and 
lawful interests of other people, and for ensuring the defence of the country and 
the security of the State.

In this Judgment it was held that it is unacceptable to disciplinary sanction a judge 
for criticism towards decisions and behavior of his or her colleagues expressed 
inside judicial community rather than publicly with the explanation that such 
criticism may subsequently become publicly available. The Court noted that such 
approach would contribute to conservation of shortcomings within the judicial 
sphere leading to breach of constitutional and international legal principles of 
publicity (transparency) of judicial proceedings, and to limitations of civil rights 
and freedoms that are not established by law. Remarkably, the European Court of 
Human Rights (hereinafter – the ECtHR) made similar findings in its Judgment in 
the case of Kudeshkina v. Russia (no.29492/05). At that the ECtHR subsequently 
agreed that freedom of expression of judges is not unlimited and has sensible 
boundaries, breach of which can result in disciplinary sanctions (Di Giovanni v. 
Italy, no. 51160/06).

The Constitutional Court took into account the provisions of international acts 
related to freedom of expression of judges. The Court referred to Basic Principles 
on the Independence of the Judiciary, according to which members of the judiciary 
are like other citizens entitled to freedom of expression, belief, association and 
assembly; provided, however, that in exercising such rights, judges shall always 
conduct themselves in such a manner as to preserve the dignity of their office and 
the impartiality and independence of the judiciary (item 8). The Constitutional 
Court also referred to the Bangalore Principles of Judicial Conduct according to 
which, a judge exercising freedom of expression must not allow actions capable 
of undermining his or her status (dignity), impartiality and independence of the 
judiciary (item 4.6). Thus, the constitutional guarantees of freedom of thought 
and speech applied to judges do not free them from their obligation to refrain 
from behaviour capable of diminishing authority of the judiciary and dignity 
of the judge, as well as cast doubts as to his or her objectiveness, fairness and 
impartiality.

The Constitutional Court concluded that disciplinary sanction of a judge in the 
form of early termination of his or her office is possible only if a judge commits 
such misconduct that is incompatible with judicial status; such punishment 
is possible only on the basis of proportionality (balance), guaranteed both by 
independent status of the judiciary and proper procedure for consideration of 
relevant cases.
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As regards peculiarities of freedom of expression of persons occupying state posts 
of deputies of State Duma of the Federal Assembly of the Russian Federation215 
deserve special attention. Particularly, these persons can refuse to give evidence in 
a criminal or administrative case about circumstances that became known to him 
or her as the result of exercising his or her powers. A deputy is entitled to organise 
meetings with voters, e.g. to inform them about his or her work. In its Judgment 
of 10 November 2017 no. 27-П the Constitutional Court has considered an issue 
where a meeting with voters turns in fact into a public event. In this Judgment 
the Constitutional Court underlined both the right of a deputy to hold the above 
meetings and the requirement of good faith on his or her part; particularly that 
special conditions to hold meetings with voters (that are in fact easier to meet 
than those to hold a public event) cannot be used for alternative aims, including 
expression or influencing of opinions, expression of demands in different spheres 
of political, economic, social and cultural life of the state, or issues of external 
policy.

As regards the clergy or believers, the Freedom of Conscience Act and certain 
legislative provisions (the Housing Code of Russia, the CAO of Russia) establish 
certain peculiarities of exercising freedom of expression and related freedom 
of conscience in their concrete aspect – religious and missionary activity. For 
example, missionary activity is prohibited in living quarters; living premises status 
cannot be changed into non-residential with the aim to conduct religious activity; 
citizens or legal persons conducting missionary activities on behalf of a religious 
group are obliged to obtain a decision of a religious group managing body to 
grant him or her relevant authority (and produce this decision when asked). Such 
decision must contain information on written acknowledgment of receipt and 
registration of notice about creation and start of functioning of a relevant religious 
group, given by a local division of a federal registration authority. Missionary 
activity on behalf of a religious group can be conducted by its head, member of its 
collegial body and (or) a cleric (priest) of a religious organisation.

Specific properties of missionary activity as a form of freedom of expression 
and freedom of religion were also considered by the Constitutional Court. In its 
decisions of 13 March 2018 no. 579-O and of 15 October 2018 no. 2514-O the 
Court determined criteria of missionary activity. Firstly, it is performed by specific 
group of persons under the law (religious group, its participants, other natural 
and legal persons in the order established by law). Secondly, it has a specific 
object: distribution of information about a religious teaching among persons 

215  ���In the Russian legal system state servicemen are different from persons occupying state posts. The former 
are ordinary state employees, the latter are officials occupying posts directly envisaged by the Constitution 
and legislation for direct exercise of State authority (this includes the President, Parliament members, judges, 
Ministers etc.).
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not participating in relevant religious association. Thirdly, it has a specific aim: 
to attract these persons to become one of the members of a religious group or 
association by way of applying to their mind and feelings, including by disclosing 
the beliefs and opinions of a missionary. A systemic property of missionary 
activity is public distribution of a religious teaching among persons who do not 
adhere to it with the aim to convert them. Neutral informing of a religious belief, 
including by way of publishing information about it (or links to websites of 
religious associations) on the Internet cannot be considered missionary activity.

These definitions contribute to clarity of law-enforcement, since different 
violations of regulations of missionary activity are administratively punishable and 
thus represent a type of limitation of the freedom of expression.

It follows that freedom of expression to some extent is afforded to any category 
of natural or legal persons, including citizens, foreigners and stateless persons. 
Nevertheless, its scope differs, for example depending on the office held or on the 
sphere of activity. At that, any category of persons is afforded legal guarantees and 
mechanisms of protection of the material freedom.

C. Obligations

Legal obligations of the state

Section 3 of Article 29 of the Constitution underlines the negative aspect of the 
freedom of thought and speech. Freedom of speech implies that a person expresses 
his or her thoughts willingly, i.e. it encompasses the guarantee against coercion 
with the aim to obtain expression of position. At the same time the prohibition 
of coercion concerns not all forms of thought and speech, but only opinions and 
beliefs. A teacher cannot refuse to conduct a class, as well as a doctor cannot refuse 
to answer the patients’ questions referring to freedom of speech. It is impossible 
to imagine a court trial where jurors refuse to reply the court’s questions on their 
opinion as regards guilt of an accused.

It follows that an obligation of state can be seen as determination of scope of the 
freedom in a clear and non-controversial manner, in order to allow natural and 
legal persons to foresee the consequences of their actions, evading limitations that 
are unbalanced and lack necessary grounds. The Constitutional Court contributes 
to performance of this obligation by way of constitutional control of legislative 
acts. For example in its Judgment of 17 January 2019 no. 4-П the Court analysed 
limitations imposed by the Media Act for foreigners. These limitations prohibit 
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foreigners from possessing more than 20% of a media organisation and from 
influencing the information disseminated by the media. The Constitutional Court 
accepted the legitimate aims of the limitations, but stated that it should have been 
accompanied by sufficient guarantees inter alia foreseeing a certain transition 
period allowing minimisation of negative consequences for foreign owners of 
media organisations. It was also noted that these limitations were not clear enough, 
resulting in possible depriving foreigners of their share in a media organisation 
(including the 20% allowed by law). The impugned provisions also did not resolve 
the issue of possibility of the 20% share foreign owner to take part in activities of 
a media organisation within this share – including by way of lodging appeals with 
a court.

The Constitutional Court stated that freedom of speech is not only a state-
guaranteed possibility to freely express ones opinions on different matters orally 
or in written form; it is also a condition of effectiveness of public scrutiny over 
action of public authorities; that the constitutional requirement establishing that it 
is unacceptable to coerce to abandon one’s opinions and beliefs is directed to state 
authorities, local (municipal) authorities, political parties, other associations and 
their officials, as well as all the members of society (Decision of 18 September 
2014 no. 1818-O).

Freedom of expression, as stated above, is a complex freedom that is closely 
linked to different constitutional rights. For example, right to information can be 
seen as a precondition to freely form and express one’s opinions. At the same time 
this right encompasses certain positive obligations of the state.

Under Article 42 of the Constitution everyone shall have the right to a 
favourable environment, reliable information on the state of the environment and 
compensation for damage caused to his (her) health and property by violations 
of environmental laws. According to Section 1 of Article 123 the examination 
of cases in all courts shall be open (except for certain closed sessions where it is 
prescribed by law).

The latter provisions are further elaborated on by the Federal Law of 22 December 
2008 no. 262-FZ “On Ensuring Access to Information about the Russian 
Federation Courts’ Work”. Article 4 of this law lists the principles of the relevant 
transparency: 1) openness and accessibility of information about the courts’ 
work unless otherwise stated by law; 2) truthfulness of information on the courts’ 
work and its timeliness; 3) freedom to search, receive, transmit and disseminate 
information on the courts’ work by any legal means; 4) ensuring the right to 
respect of private life, personal and family secret, protection of honour, dignity 
and business reputation; right of organisations to protection of business reputation; 
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ensuring rights and lawful interests of participants of court proceedings upon 
granting access to information on the courts’ work; 5) non-interference in justice 
upon providing information on the courts’ work. 

Thus, while the information about the courts is open and accessible, there is some 
protected information that cannot be accessed, such as constituting state secret, 
serving as basis to hold a closed hearing, information on judicial deliberations etc.

Article 6 of the said law lists ways to provide information about the courts’ 
work. These ways include access of citizens to open hearings, publishing 
relevant information in the media or on the Internet, publicly accessible stands 
of information in the courts or the court department premises, providing archival 
and other information upon request; webcasts of hearing on the Internet, held in 
accordance with the legislation.

Webcast of hearings of the Constitutional Court of the Russian Federation is 
an example of the latter. The relevant possibility is provided for by the Federal 
Constitutional Law of 21 July 1994 no. 1-FKZ “On the Constitutional Court of the 
Russian Federation” (Article 54). Affording unlimited number of persons access to 
webcast of the Constitutional Court hearings substantially increases transparency 
of constitutional justice. The Rules of the Constitutional Court (item 711) foresee 
possibility of webcast on the official web site of the Constitutional Court via 
special equipment installed in its premises (St. Petersburg) and premises of its 
Representation in Moscow.

According to the Federal Law of 27 July 2006 no.149-FZ “On Information, 
Information Technologies and Protection of Information” (hereinafter – the 
Information Act) the state and local (municipal) authorities are obliged to provide 
access to information on their work (Section 5 of Article 8). According to Section 
3 of Article 41 of the Constitution the concealment by officials of facts and 
circumstances which pose a threat to the life and health of people shall result in 
liability according to federal law. Concealment of such information is criminally 
punishable (Article 237 of the CC of Russia). A person who wants to receive 
access to such information is not obliged to provide grounds to receive it. There is 
however an exception related to information of limited access.

Access of natural and legal persons to state information resources is a basis for 
public scrutiny over activities of state and local (municipal) authorities, public, 
political and other organisations, as well as over the overall state of economics, 
environment and other spheres of life. Section 2 of Article 24 of the Constitution 
point out that state government bodies and local self-government (municipal) 
bodies and their officials shall be obliged to provide everyone with access to 
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documents and materials directly affecting his or her rights and freedoms (but 
not the rights and freedoms of third persons), unless otherwise envisaged by law. 
On the other hand, the freedom of information in connection with the freedom of 
expression does not afford the right to demand access to any information unless it 
is provided for by law. This is confirmed inter alia by the ECtHR jurisprudence. 
In Bubon v. Russia (no. 63898/09) the ECtHR held that a citizen can be refused 
statistical information if such information if a State authority has no such 
information in possession (i.e. the state authority is not required to conduct a 
statistical research upon demand of a citizen).

Certain state obligations as regards the right to information are connected to 
managing public registers of persons or organisations previously proven to be 
untrustworthy contractors when concluding state contracts. This work requires 
certain balance from the legislative and law-enforcement points of view. For 
example, under the Federal Law of 5 April 2013 no. 44-FZ “On the Contract 
System in the Sphere of Purchasing Goods, Works and Services to Fulfil State and 
Municipal Needs” the information about the winner of purchasing process who 
evaded conclusion of a state or municipal contract to render services (conducting 
works, procuring goods) or of a contractor who did not discharge his or her 
obligations under such contract (leading to dissolution of contract by a court order 
or unilateral refusal of an ordering customer to carry out a contract), is reflected 
in a state register of untrustworthy contractors. The information reflected in such 
register (blacklist) included the data on a founder of a legal person which took part 
in purchasing or a contractor, but the law did not take into account that a founder 
of the legal person could sell or otherwise dispose of his or her share after the legal 
person was founded. In such situation the direct legal connection between a legal 
person’s action and its founder is ceased. As the result including information about 
the founder in a blacklist would result in reputation damage as the result of actions 
not attributable to the founder. The Constitutional Court in its Judgment of 9 April 
2020 no. 16-П considered the relevant legislative provisions unconstitutional and 
ordered the legislator to introduce the necessary amendments.

Nevertheless, the Russian legislation does not provide for direct constitutional 
complaint against actions (omission) of state authorities’ actions. Constitutional 
supervision is performed only in respect of normative provisions (legislation). 
Therefore discharging state obligations (omission) are generally outside the 
constitutional supervision. Relevant actions (omission) can be challenged in 
ordinary or commercial courts.

Obligations of non-state actors

Obligations of natural and legal persons with regard to freedom of expression can 
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be seen as a general obligation to refrain from breaches of legislative provisions 
related to freedom of expression. These provisions are primarily aimed at 
establishing responsibility for different violations of rules (limitations) related to 
freedom of expression.

Outside the criminal or administrative punishment spheres violation of the rights 
of others as the result of abuse of the freedom of expression can lead to civil 
liability. This includes, for example, discussion of the private life of celebrities in 
media.

Another example of obligation connected to ensuring freedom of expression 
within relations between private persons (organisations) can be drawn from 
prohibition of censorship. Indeed, wide definition of censorship can apply to 
relations between any persons or organisations (e.g. the media owners) and media 
editorial boards.

A specific case of the right to information and therefore of freedom of expression 
is provision of communication services, defined as activities on receiving, 
processing, storing, transferring, delivering electronic communications or postal 
messages (item 31 of Article 2 of the Federal Law of 7 July 2003 no. 126-FZ “On 
Communications”). Within the present fact-file it would not be viable to describe 
the relevant regulations in detail. Nevertheless, by way of example it can be noted 
that the law obliges the communications operators (who provide communications 
services) to stop providing services on transferring traffic through their networks 
where the traffic contains communications that are in breach of the law; or upon 
receipt of law-enforcement authorities where personal data of factual users does 
not pass verification against the data reflected in subscribers’ agreements; or in 
order to put an end (prevent) commission of a crime via means of communication 
devices (Article 46).

Specific obligations of both private and public parties are established by the 
Act on the Main Guarantees of Electoral Rights with regard to pre-election 
campaigning and informing about elections. Chapter VII of this Act is entitled 
“Guarantees of citizens’ rights to obtain and disseminate information on elections 
and referendums”. This Act establishes several form of information support, 
distinguishing between the rights and obligations of natural and legal persons for 
each of them (Article 44).

For example, “informing of voters or participants of the referendum” must 
be presented in a single block, must be neutral and published or broadcasted 
without editorial comments. The media organisations are entitled to broadcast or 
publish interviews or programs with candidates, but cannot be paid by them and 
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have to observe the requirement of neutrality, as well as equality of candidates. 
No agitation materials or editorial materials on candidates can be published in 
media organisations created by state authorities for the sole purpose of official 
information. On the day of voting it is prohibited to inform about the voting 
results, results of elections etc. At the same time a journalist working on informing 
elections or referendums cannot be fired during the relevant campaign and for 
one year after it ends, except for disciplinary violation under labour law, if such 
punishment was not protested in court or was recognised lawful by a court (articles 
45-47).

As regards pre-election campaigning the Act established a number of obligations 
of media organisations. Most importantly, that equal conditions should be created 
in the media for candidates, electoral associations, and initiative referendum 
groups. If certain criteria are met, free time on the radio or television is afforded 
to a candidate. At the same time the media organisations registered as willing to 
offer time on the radio or television, as well as publishing space for pre-electoral 
campaigning are obliged to inform of the fee for these services established in 
accordance with the law. Any campaigning materials must be accompanied by 
information on the payer for them or on their free nature. Equality for candidate is 
also ensured by prohibition to support a special candidate for a media organisation 
(unless it was founded by this candidate) by way of changing the circulation 
or timing of editions (articles 50-52, 54 etc.). The legislation contains detailed 
regulations of pre-election campaigning intended to ensure equality and fairness of 
elections.

The examples presented above illustrate that non-governmental associations and 
natural persons have obligations to “assist” state authorities (the legislator) in 
exercising powers to determine lawful restrictions or rules related to freedom of 
expression (freedom of speech). This can be seen as a general obligation within 
a wider scope of adhering to state-imposed restrictions on freedom of expression 
(freedom of speech).

The Russian legislation envisages obligations of both state authorities and private 
persons and organisations related to ensuring the freedom of expression. Primary 
obligation of state is to refrain from imposing excessive or insufficiently certain 
limitations to freedom of expression. Obligations of private parties are related to 
complying with established rules or limitations so as to not violate rights of others 
as well as legislative limitations.
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II. Legitimate restrictions

A. Model of restrictions
General provisions on rights restrictions in the Russian Constitution

Section 3 of Article 55 of the Constitution of the Russian Federation defines 
general conditions of restriction of constitutional rights (including freedom of 
expression) as follows:

Human and civil rights and freedoms may be limited by federal law only to the extent 
necessary for the protection of the basis of the constitutional order, morality, health, 
rights and lawful interests of other people, and for ensuring the defence of the country 
and the security of the State.

Another ground to restrict freedom of expression is reflected in Article 56 of 
the Constitution. This provision establishes that in the conditions of a state of 
emergency, in order to ensure the safety of citizens and the protection of the 
constitutional order and in accordance with federal constitutional law, certain 
restrictions may be imposed on human rights and freedoms with an indication 
of their limits and the period for which they have effect. Section 3 of this Article 
lists the rights that cannot be restricted due to state of emergency. Since freedom 
of expression (freedom of speech) is not listed therein, theoretically it can be 
temporarily limited in a state of emergency. Presently, state of emergency was 
never declared in all the territory of the Russian Federation, while it was for a 
short time introduced e.g. in Moscow before the adoption of the Constitution of 
the Russian Federation (in October 1993).

The Constitution establishes certain limitation of citizens’ rights, but it also 
represents a way of limiting the state and government powers by way of establishing 
obligations and prohibitions addressed not only to citizens but also to state 
authorities, officials, municipal authorities, non-governmental organisations etc.

For example Article 55 of the Constitution establishes that enumeration in the 
Constitution of the Russian Federation of the basic rights and freedoms should not 
be interpreted as a denial or diminution of other universally recognised human and 
civil rights and freedoms (Section 1) and that in the Russian Federation no laws 
must be adopted which abolish or diminish human and civil rights and freedoms 
(Section 2).
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On the other hand, constitutional conditions of limiting the rights flow from the 
following principle established in Article 17 (Section 3):

The exercise of human and civil rights and freedoms must not violate the rights and 
freedoms of other people.

These provisions combined with the other constitutional provisions provide 
for several “levels of protection” where there is legitimate necessity to limit 
constitutional rights, including the necessity to adopt a federal law itself, 
possibility of ex post judicial control over any decision of executive authorities 
to limit a right, and the possibility of constitutional supervision over legislative 
provisions establishing restrictions of a right. All these guarantees are fully 
applicable to the protection of the freedom of expression (freedom of thought and 
speech).

Specific	constitutional	restrictions	on	the	freedom	of	expression

While Article 29 of the Constitution enshrined freedom of thought and speech 
it also provides for several specific limitations of this freedom. In particular, it 
establishes prohibition of propaganda or agitation, which arouses social, racial, 
national or religious hatred and hostility, as well as propaganda of social, racial, 
national, religious or linguistic supremacy (Section 2). This provision correlates 
with other constitutional provisions, primarily with those established in Article 
17 (Section 3) and others mentioned above. It is also concordant to basic 
constitutional provisions recognising Russia as a democratic state under the rule of 
law (e.g. Article 1).

The Russian Federation is a state with complex territorial structure. Among its 
85 constituent entities most are organised based on the territorial principle, 22 
such entities (regions) have a status of republic, 1 is an autonomous region and 
4 are autonomous districts. These constituent entities of the Russian Federation 
are deemed to have been created on the combination of national and territorial 
principles. It can be said that republics have a wider scope of rights than other 
types of regions of Russia, since they can establish their state language (essentially 
this is in addition to the Russian official language within the territory of the 
republic) and adopt their own constitutions (these constitutions must be in 
compliance with the Constitution of the Russian Federation). Also in different 
regions there may be different dominant religions: while most of the population 
are orthodox Christians, some regions have a majority of Muslims, Buddhists, 
adherents to Judaism or even followers of traditional paganism.216 Of course most 

216  ���According to Levada-Centre sociological study, as of November 2012 the Russian population is distributed 
among the following religions: orthodox Christianity (74%), catholic Christianity (1%), Protestantism (1%), 
Judaism (1%), Islam (7%), Buddhism (<1%), Hindu (<1%), other (<1%).
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of other religions are represented by certain number of followers as well.

Therefore it is especially important to underline intolerance to hate crimes 
representing abuse of freedom of expression. Different means are used to express 
this in legislation, including in the Constitution’s provisions (inter alia those 
described above) and special legislation both directly establishing punishment for 
hate crimes (e.g. the CC of Russia) and certain rules aimed at creating a peaceful 
multicultural environment (e.g., one of the principles of state service is access for 
Russian citizens irrespective of their nationality).

Article 29 of the Constitution establishes also that everyone has the right freely to 
seek, receive, transmit, produce and disseminate information by any lawful means 
(Section 4). The term “lawful means” (also translated as “legal means”) forms 
a “restrictive” part of this provision, since it implies legal protection of certain 
types of information (including state secret). The content of such protection differs 
depending on the type of information. As it was stated above, some relevant 
legislative provisions were subject to consideration by the Constitutional Court.

It is also established that the list of types of information, which constitute State 
secrets, shall be determined by federal law (second sentence of Section 4). State 
secret differs from other types of protected information since it is inherently 
connected to national security, and therefore requires additional protection. Its 
constitutional status is all the more important since it creates additional balance 
between the freedom of expression (right to information being its part) and 
state interests. Applicable legislative provisions are also related to establishing 
punishment for disclosing state secrets and establishing rules ensuring prevention 
of such disclosure.

Laws and regulations limiting the freedom of expression

Legislative provisions limiting freedom of expression mostly elaborate on the 
relevant provisions of the Constitution. Extracts from certain laws connected to 
freedom of expression are presented within this sub-section.

Article 3 of the Media Act establishes prohibition of censorship:

Censorship of media, i.e. demands from editorial board of a media organisation to 
seek prior approval of messages and materials, posed by officials, state authorities, 
organisations, and non-governmental associations (unless an official is an author or 
is interviewed), as well as forbidding to disseminate messages of materials or their 
certain parts – is prohibited.
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Article 2 of the Public Events Act establishes:

public event – an act that is open, peaceful, accessible to everyone, held in the form 
of gathering, meeting, demonstration, parade or picketing or in different combinations 
of this forms, performed upon initiative of Russian citizens, political parties, other 
non-governmental associations and religious associations, including [such action] 
using transport. Aim of a public event is to freely express and form opinions, make 
demands on different issues of political, economic, social and cultural life of the 
country and issues of external relations, or informing voters about a deputies work 
during a meeting between voters and deputy of representative (legislative) state 
authority, deputy of representative body of municipal entity; <…>
notification about a public event – document by which an executive body of 
constituent entity of the Russian Federation or municipal (local) authority is according 
to order established by the present Federal law informed about the planned public 
event in order to ensure public safety and order during its holding.

Article 3 of the Public Events Act indicates lawfulness as one of the principles of 
holding a public event, which is understood as compliance with the provisions of 
the Constitution of the Russian Federation, the said Federal Law, other legislative 
acts of the Russian Federation.

Article 5 of the Freedom of Conscience Act emphasises the following:

No one is obliged to inform about his or her attitude towards religion, no one can 
be coerced into defining his or her attitude towards a religion, to profess or refuse to 
profess a religion, to take part or refuse to take part in religious rites and ceremonies, 
to take part in activities of religious associations or in teaching religion.

Article 48 of the Act on the Main Guarantees of Electoral Rights establishes:

1. Citizens of the Russian Federation, non-governmental associations are entitled to 
hold pre-election campaigns, campaigns on the issues taken to referendum, in the 
forms and means allowed by law. <…>

It also determines persons who are prohibited from holding pre-election 
campaign (this includes state authorities, military bases, religious 
organisations, foreign citizens, international organisations etc.).

The right to pre-election campaigning is established, for example, also by Article 8 
of the Act on Presidential Elections, Article 9 of the Act on State Duma Elections 
(also see above as regards the Act on the Main Guarantees of Electoral Rights).

Article 2 of the Law “On State Secret” defines state secret as follows:
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State-protected information in the sphere of its military, external, economic, 
intelligence, counter-intelligence and operative and search activities, which, if 
disclosed, may harm the security of the Russian Federation.

Responsibility for disclosure of state secret is established by the CC of Russia.

Another example of protected information is personal data. Article 7 of the 
Federal Law “On Personal Data” establishes the following:

Operators and other persons who were granted access to personal data are obliged not 
to disclose it to third parties and not to disseminate personal data without consent of 
the subject of such data, unless the federal law provides otherwise.

Certain limitations can be related to status of an opinion-holder. Thus, the Civil 
Service Act in its Article 17 establishes the following:

With regard to pursuing civil service a state civil serviceman is prohibited to: 
<…> disclose or use for aims other than connected to civil service the information 
that is classified as confidential under federal law or service information that became 
known to him or her due to performing official duties;
allow public statements, opinions and evaluations, including those expressed via the 
media, in respect of the work of state authorities on their heads, including decisions of 
superior state authority or state authority where a state serviceman performs official 
duties, unless it is a part of his or her duties.

Advertising is a form of “commercial freedom of speech”. Limitations in the 
relevant sphere are imposed by the Federal Law “On Advertising”, Article 5 of 
which points out the following:

Advertising must be done in good faith and be truthful. Untruthful advertising or 
advertising in bad faith are prohibited.

The most severe limitations of freedom of speech are imposed by 
criminal liability. For example, the CC of Russia foresees punishment for:  

- violation of the right to freedom of conscience and religion (Article 148):

1. Public action representing clear disrespect to society and committed with the aim to 
abuse the religious feelings of the believers, -
are punished by a fine in the amount of up to 300 000 roubles, or in the amount 
of wages or other income of the convicted for the period of up to two years, or by 
community service for up to 240 hours, or by compulsory labour for up to one year, 
or by prison term for the same period.
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2. Actions described in Section 1 of the present Article, committed on sites 
specifically intended for religious services, other rites or sermons, -
are punished by a fine in the amount of up to 500 000 roubles, or in the amount of wages 
or other income of the convicted for the period of up to three years, or by community 
service for up to 480 hours, or by compulsory labour for up to three years, or by prison 
term for the same period with limitation of freedom for up to one year or without it.

- public calls for extremist activities (Article 280):

1. Public calls for conducting extremist activities, -
are punished by a fine in the amount of 100 000 to 300 000 roubles, or in the amount 
of wages or other income of the convicted for the period of one to two years, or 
by compulsory labour for up to three years, or by arrest for four to six months, or 
by prison term of up to four years with prohibition to hold certain posts or conduct 
certain activities for the same period.
2. The same actions committed with the use of the media of information-
telecommunication systems, including “the Internet”, -
are punished by compulsory labour for up to five years with prohibition to hold 
certain posts or conduct certain activities for up to three years or without such 
measure, or by prison term of up to five years with prohibition to hold certain posts or 
conduct certain activities for up to three years.

- rehabilitation of Nazism (Article 3541):

1. Denial of the facts established by the sentence of the International Military 
Tribunal for the just and prompt trial and punishment of the major war criminals of 
the European Axis, approval of crimes established by the said sentence, as well as 
disseminating of knowingly false information about the activities of the USSR during 
the Second World War, made publicly, -
are punished by a fine in the amount of up to 300 000 roubles, or in the amount 
of wages or other income of the convicted for the period of up to two years, or by 
compulsory labour for up to three years, or by prison term for the same period.
2. The same actions committed by a person with the use of his or her official position 
or with the use of the media, as well as with artificial creation of evidence for 
conviction, -
are punished by a fine in the amount of 100 000 to 500 000 roubles, or in the amount 
of wages or other income of the convicted for the period of one to three years, or by 
compulsory labour for up to five years; or by prison term for the same period with 
prohibition to hold certain posts or conduct certain activities for up to three years.
3. Dissemination of information representing clear disrespect to society about dates of 
military glory or commemorative dates of the Russian Federation related to defence 
of Motherland, as well as desecration of symbols of military glory of Russia, made 
publicly, -
are punished by a fine in the amount of up to 300 000 roubles, or in the amount 
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of wages or other income of the convicted for the period of up to two years, or by 
community service for up to 360 hours, or by compulsory labour for up to one year.

CAO of Russia establishes administrative punishment for actions representing less 
public danger and (or) connected primarily to violation of norms and rules, e.g. of 
holding public events:

- inciting hatred or enmity, as well as humiliation of human dignity (Article 20.31): 

Action aimed at inciting hatred or enmity as well as at humiliation of human dignity 
or dignity of a group of persons based on sex, race, nationality, language, origin, 
attitude towards religion, belonging to a social group, committed publicly including 
via the media or information-telecommunication networks, including the Internet, 
unless these action constitute a criminally punishable offence, -
are followed by imposition of administrative fine on natural persons in the amount of 
10 000 to 20 000 roubles, or community service for up to 100 hours, or administrative 
arrest for up to 15 days; on legal persons – of fine in the amount of 250 000 to 
500 000 roubles.

- propaganda of non-traditional sexual relations among minors (Article 6.21):

1. Propaganda of non-traditional sexual relations among minors, made by 
dissemination of information aimed to form non-traditional sexual mind-set of 
minors, attractiveness of non-traditional sexual relations, distorted views on 
social equivalence of traditional and non-traditional sexual relations, or intrusion 
of information about non-traditional sexual relations, provoking interest to such 
relations, unless these actions do not constitute a criminally punishable offence, -
are followed by imposition administrative of fine on natural persons in the amount 
of 4 000 to 5 000 roubles; on officials – in the amount of 40 000 to 50 000 roubles; 
on legal persons – in the amount of 800 000 to 1 000 000 roubles or administrative 
suspension of activities for up to 90 days.
2. Actions described in item 1 of the present Article, committed via the media and (or) 
information-telecommunication networks, including the Internet, unless these actions 
do not constitute a criminally punishable offence, -
are followed by imposition of fine on natural persons in the amount of 50 000 to 
100 000 roubles; on officials – in the amount of 100 000 to 200 000 roubles; on legal 
persons - in the amount of 1 000 000 roubles or administrative suspension of activities 
for up to 90 days.

- production and dissemination of extremist materials (Article 20.29):

Mass dissemination of extremist materials included in the published federal register 
of extremist materials, as well as their production or storage with the aim of mass 
dissemination, -
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are followed by imposition administrative of fine on natural persons in the amount 
of 1 000 to 3 000 roubles or administrative arrest for up to 15 days with confiscation 
of relevant materials and equipment used for their production; on officials – 
administrative fine in the amount of 2 000 to 5 000 roubles with confiscation of 
relevant materials and equipment used for their production; on legal persons – 
administrative fine in the amount of 100 000 to 1 000 000 roubles or administrative 
suspension of activities for up to 90 days with confiscation of relevant materials and 
equipment used for their production.

Civil liability for abuse of freedom of speech by way of encroaching on honour, 
dignity and business reputation is possible under the Civil Code (Article 152):

A citizen is entitled to demand in court to refute information tarnishing his or her 
honour, dignity or business reputation, unless the one who disseminated such 
information proves them to be truthful. The refutation must be made with the same 
means as used for dissemination of information about the citizen, or by another 
similar way.
Upon demand of concerned persons the protection of honour, dignity and business 
reputation of a citizen is possible after his or her death.

B. Content of restrictions

Grounds, content, and implications

The information above cites a number of legislative provisions related to 
restriction on constitutional freedom of thought and speech. It is apparent that 
within different spheres of relations these limitations differ considerably, therefore 
their detailed description is impractical.

Nevertheless it appears appropriate to discuss some of the main grounds for such 
limitations. First of all their common grounds are foreseen by the Constitution. It 
includes Article 29 itself, describing scope of freedom of expression, as well as the 
other constitutional provisions, establishing the main limitation to constitutional 
rights (including those establishing that their realisation must not violate the rights 
of others), guaranteeing that the limitations will be applied only under a certain 
procedure (on the basis of a federal law) and foreseeing guarantees of protection 
against disproportionate interference (by way of court protection).

As it was held by the Constitutional Court of the Russian Federation, permissible 
limitations to freedom of thought related to ensuring constitutional requirements 
of respect of human dignity are strictly defined by the Constitution of the 
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Russian Federation and flow from its Articles 17 (Section 3), 29 (Section 2) and 
55 (Section 3). It follows from these constitutional provisions that rights and 
freedoms, including the freedom of speech, must not be used to abuse the basics 
of constitutional order, morals, rights and legitimate interests of others, security of 
state (Decision of the Constitutional Court of 27 September 1995 no. 69-O).

At that the limitations of rights are possible within the aims strictly formulated by 
Article 55 (Section 3) of the Constitution of the Russian Federation, they cannot 
be interpreted extensively and must not lead to undermining other civil, political 
and other rights guaranteed to citizens by the Constitution and the laws of the 
Russian Federation (Judgment of 20 December 1995 no. 17-П).

Therefore the Constitution requires a balancing exercise in each situation of 
limitation of rights. This exercise primarily should be done by ordinary and 
commercial courts. As the Constitutional Court stated in its Decision of 4 
December 1995 no. 94-O:

Resolving … the issue raised in a concrete case, on whether and to what extent, 
taking into account necessity to ensure the rights and freedoms guaranteed by the 
Constitution of the Russian Federation, the provisions of the impugned norm can be 
extended to activities of the media and authors publishing therein, if such activity 
is performed with ignoring moral prohibitions and rules of decency, lies with the 
competence of the ordinary courts. These bodies precisely, taking into account not 
only the fact itself of using obscene expressions in a published composition, but 
also the threat to such its use for values protected by the Constitution of the Russian 
Federation as well as basing on necessity to ensure the constitutionally guaranteed 
rights to freedom of speech and information, are entitled to determine whether 
publishing in the media of compositions doubtful from the point of view of morals 
meet the criteria of crime established [by the CC of Russia].

Legislative provisions foreseeing grounds for rights’ restriction must be clear 
and precise enough to allow balanced application. In this regard the laws cited 
above normally contain general provisions (special articles) defining the terms 
used (some of these articles are also cited above). Contents of the relevant 
terms can be additionally detailed in special legislation, e.g. dissemination of 
extremist materials is prescribed by Federal Law of 25 July 2002 no. 114-FZ 
“On Countering Extremism”, while the responsibility for this dissemination is 
established by the CAO of Russia.

Additional clarifications are also provided by the Constitutional Court if needed. 
For example, in its Decision of 2 July 2013 no. 1053-O the Constitutional Court 
further elaborated on provisions of the Law “On Countering Extremism”. The 



532   Freedom of Expression: Experience of AACC Members

Court stressed that recognising actions and materials aimed to incite social, 
racial, national or religious hostility or at propaganda of uniqueness, superiority 
or inferiority of persons upon social, racial, religious or language criteria 
as extremists actions and materials represent development of constitutional 
provisions and as such cannot be deemed as violating constitutional rights or 
freedoms. In this Decision the Constitutional Court also analysed international 
instruments, including Convention for the Protection of Human Rights and 
Fundamental Freedoms (ECHR) and the Shanghai Convention on Combating 
Terrorism, Separatism and Extremism of 2001, and stated that these instruments 
bear similar understanding of extremism and importance of combating it.

The Constitutional Court also noted that confiscation of relevant materials is 
inevitable since the fact of their recognition in itself demonstrates that they 
represent a threat to constitutionally protected values, rights and freedoms, safety 
of state. Therefore such confiscation is not a punishment or a type of liability, but 
is a compulsory measure of state reaction aimed to prevent any access to such 
materials and threat posed by them.

Legal certainty requirement obliges the legislator to formulate legal prescriptions 
precisely enough to allow citizens to correlate his or her behaviour (whether it is 
allowed or forbidden) with these prescriptions. Yet the legal certainty requirement 
does not exclude using evaluations or common-knowledge terms (categories), 
meaning of which must be accessible to perception and understanding to subjects 
of the relevant legal relations either from concrete legal provision or from 
detection of a more complex system of interconnected legal provisions (if need be 
with the help of judicial clarifications on application of such provisions).

The Constitutional Court at that presumes good faith of legislative intentions 
and adherence of the legislative authorities to general legal and constitutional 
principles determining the contents of constitutional rights that are of universal 
nature and produce regulatory effect towards all the spheres of social relations 
(judgments of 5 June 2012 no. 13-П, of 27 June 2013 no. 15-П and others).

Turning to the issue of concrete content of limitations of the right to freedom of 
speech it can be said that depending on legal responsibility and order of application 
of the relevant limitations they can: imply necessity to refrain completely from 
certain (usually extreme) demonstrations of freedom of expression (e.g. criminal 
punishment is foreseen for public extremist statements); establish special order of 
determining in each case whether freedom of expression was abused (e.g. where 
a civil claim is considered upon the action for protection of honour and dignity 
with reference to publications in the media); finally it is possible to foresee special 
order of realisation of freedom of expression which has to be complied with prior 
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to exercising this freedom (e.g. this takes place with regard to prior notification 
on the public event). The described classification is, of course, conventional, as 
concrete manifestations of freedom of expression can be subject to combination 
of these means. For example, an organiser or participant of a public event can 
pass the procedure of agreeing upon the place and time of the event but thereafter 
brought to responsibility for de facto using a public event to conduct propaganda 
of non-traditional sexual relations among minors.

Civil-law remedy against abuse of freedom of expression is foreseen by the 
Civil Code that establishes possibility of protection of honour, dignity and 
business reputation (including natural and legal persons as well as the deceased) 
if they were affected by publishing untruthful information (Article 152). Such 
information, if their truthfulness is not proved in court, must be refuted via the 
same means as were used for their initial dissemination, including by publications 
in the media. The relevant provisions establish the right to answer to impugned 
information along with its refutation. If the information cannot be refuted it should 
be deleted. If it was impossible to establish a person responsible for publication of 
tarnishing information, they can still be recognised as untruthful in court.

Turning to disciplinary implications, breach of rules limiting freedom of 
expression of civil servants (the Civil Service Act) can result in dismissal of an 
employee, as well as breach of rules of handling information classified as state 
secret (Law “On State Secret”).

The most severe restrictions of freedom of expression are foreseen by the Criminal 
Code. Thus, a person who publicly states opinions and beliefs of racist or other 
discriminatory nature or promoting racial superiority ideas can be compelled to 
stop expressing such views and beliefs under the threat of criminal punishment. 
Criminal law establishes punishment for violation of the right to freedom of 
conscience and religion (public actions demonstrating clear disrespect to society 
and committed with the aim to abuse religious feelings of the believers) (Article 
148), inciting hatred or enmity, as well as humiliation of human dignity (Article 
282), public calls to commission of actions aimed at violation of territorial 
integrity of the Russian Federation (Article 2801), public calls to extremist (Article 
280) and terrorist (Article 2052) activity, to starting an aggressive war (Article 
354), to rehabilitation of  Nazism (Article 3541).

Moreover, many crimes described in the CC of Russia deem their commission due 
to racial, nationality, religious hatred as an additional qualifying criterion (leading 
to increased punishment). This serves the aims of general prevention in the context 
of prohibition of discrimination.
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Nevertheless, the constitutional and ensuing legislative prohibition applies not to 
expression of thoughts leading to hatred or containing ideas of racial and other 
superiority as such, but rather to their propaganda and agitation. That means 
that the Constitution does not prohibit to express such thoughts in a private 
conversation or other confidential form, or in case of dissemination of information 
without the aim to promote hatred or persuade somebody of superiority 
(for example, if such dissemination is made with the aims of research). The 
Constitutional Court in a number of judgments and decisions held that the relevant 
criminal liability is established precisely for public actions that are committed with 
specific aims (e.g. Decision of 16 July 2009 no. 1018-O-O).

Overall, the legislative limitations must comply with the constitutional 
requirements and should not encroach on the very essence of the material 
freedom. They can be subjected to constitutional supervision in order to ensure 
their balanced and non-contradictory nature as well as prevent possible excessive 
application of these limitations.

Jurisprudence on the limitations

The legislative process necessarily includes discussion on any limitations of the 
freedom of expression (freedom of thought and speech). Such discussion may 
continue in a manner of speaking during the constitutional judicial process, e.g. if 
the relevant legislation is challenged via lodging a constitutional complaint. At that 
certain limitations, while being constitutionally sound, sometimes attract increased 
attention (even internationally). Among such limitations are, for example, 
prohibition to disseminate extremist materials, prohibition of propaganda of non-
traditional sexual relations or protection of religious feelings of the believers.

In its Decision of 2 July 2013 no. 1053-O the Constitutional Court made the 
following conclusions as regards extremist actions or materials:

<…> a sine qua non attribute of a type of extremism (extremist materials) is an evident 
or covert contradiction between the relevant action (documents) and constitutional 
prohibition of incitement to hatred or enmity, stirring of hostility or propaganda of 
social, racial, religious, linguistic supremacy; its presence must be determined with 
regard to all the relevant circumstances of each individual case (form and substance of 
actions or information, their addressees and aims, social and political context, presence 
of real danger conditioned inter alia by calls to unlawful violation of constitutionally 
protected values, substantiation or justification of their commission etc.).
<…> restriction by way of anti-extremist legislation of the freedom of conscience and 
religion, freedom of speech and right to disseminate information must not apply to 
actions or information merely because they do not conform to traditional views, vary 
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from long-standing traditional views and opinions, contradict to moral or religious 
preferences.

Administratively punishable prohibition of propaganda of non-traditional sexual 
relations among minors was at first reflected in administrative liability legislation 
of certain constituent entities of the Russian Federation, and later introduced to the 
federal Code on Administrative Offences. The relevant provisions were subject 
to examination of the Constitutional Court in its judgment of 23 September 2014 
no. 24-П. The Constitutional Court noted in this decision that the Constitution of 
the Russian Federation does not provide any basis to impose prohibition on public 
discussion as regards sexual relations, including non-traditional ones, or as regards 
ensuring rights, freedoms and lawful interests of sexual minorities, while on the 
other hand abusive to public morals form of disseminated information about 
sexual relations sphere is unacceptable irrespective of whether such information 
concerns those who adhere to public majority or those having non-traditional 
sexual preferences; the fact that adherence to non-traditional sexual relations may 
in itself be seen as abusive from the point of view of morals adopted in the Russian 
society or otherwise encroaching on public morals or connected rights, freedoms 
and lawful interests of others must not be an obstacle for relevant discussions 
since one of the important elements of constitutional characteristics of the Russian 
Federation as a democratic state under the rule of law is possibility to freely reflect 
different views and opinions on public discourse or information sphere.

Article 148 of the CC of Russia prohibits violation of the right to freedom of 
conscience and religion. Among the forms of such violation are public actions 
representing clear disrespect to society (akin to hooliganism) and committed 
with the aim to abuse the religious feelings of the believers. Legislative approach 
reflected in the laws on protection of the religious feelings of believers has been 
analysed by the Constitutional Court in its Decision of 25 September 2014 no. 
1873-O. The Constitutional Court refused to accept for consideration the complaint 
of a citizen who was convicted of hooliganism (blatant violation of public order 
representing clear disrespect to society) in a church. The Constitutional Court 
noted that the issues related to religious self-determination of a person, the role 
and position of religion in social and public life, as well as concrete approaches 
and opinions that form in certain religious movements as regards current issues 
of social, moral, ethical or other spheres are recognised as part of constitutional 
legal order which in turn is a basis to ensure freedom of conscience, freedom of 
religion including the right to profess any religion individually and collectively 
or refuse to adhere to any religion, to freely choose, hold and disseminate 
religious and other beliefs and act in accordance with them. The Constitution of 
the Russian Federation does not impose any ideological or mind-set (including 
religious) criteria or limitations on freedom of speech and freedom to disseminate 
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information; it does not imply imposition of the views or preferences of the 
majority on the minority; it also excludes prohibition of public discussions on 
religious theme, including free expression of opinions, including critical ones, as 
regards the nature and contents of activities of religious organisations; participants 
of such discussion should take into account the delicate nature of issues discussed, 
that may touch upon religious dignity of others professing certain religion, 
therefore in any event the form of expression of information on religious sphere 
that abuses public morals is unacceptable as regards religious convictions of the 
majority, as well as those members of society who adhere to different religious 
preferences or do not profess any religion. It follows that it is outside the scope of 
constitutionally guaranteed lawful exercise of the freedom of expression of views 
when a concrete way of dissemination of information (also taking into account the 
place and time of its dissemination) is based on demonstrative blatant disregard of 
publicly accepted views on acceptable behaviour in specific (including religious) 
places, has not aesthetic or artistic value and is abusive in itself.

Outside the “punitive” sphere of criminal or administrative law the Constitutional 
Court considered civil law remedies aimed to protecting the right to private life, 
honour and dignity. In its two decisions (of 12 February 2019 no. 274-O and no. 
275-O of the same date) the Constitutional Court gave extended interpretation 
of freedom of expression where its realisation can lead to violation of the rights 
of others. The Constitutional Court inter alia mentioned the practice of the 
European Court of Human Rights and concluded that the legislation establishes 
cumulative conditions for possibility to use an image of citizen without his or 
her consent: where there is public interest, e.g. where a citizen is a public figure 
(is a state or municipal official, plays a significant role in public life in the sphere 
of politics, economics, arts, sports or other sphere), where publication or use of 
an image is connected to political or public discussion or where interest to this 
person is publicly important. At the same time consent is needed if the only aim 
of publishing or using an image is to satisfy the curiosity of the public or gain 
profit. If a person is a celebrity (public figure), this in itself is not enough to apply 
the relevant legislative provision. The Court has also considered the issue of re-
publishing of certain personal information on the Internet. It underlined that a 
person whose rights were violated is entitled to defend his or her right to privacy (to 
respect private life) in an ordinary court or administratively.

Within constitutional control such analysis takes place also with regard to contents 
of other limitations to freedom of expression.
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Prohibition of censorship

Constitutional (Section 3 of Article 29) and legislative (including the Media Act) 
provisions directly prohibit censorship.

Yet, the right to hold personal opinion and receive and disseminate information 
and ideas without hindrance on the part of state authorities does not prevent states 
from licensing radio, television or cinematographic enterprises. The limitations 
imposed on the media in accordance with Section 2 of Article 29 and Section 3 of 
Article 55 under the law cannot be seen as censorship.

Freedom of the media supplementing freedom of information allows not only 
to search, receive and disseminate information individually, collectively and 
professionally for mass reader, listener or viewer, but also to privately possess a 
media, to use and dispose of it. Some authors state that “in fact freedom of the 
media is a freedom of private media to affect public opinion”.217 This freedom also 
has another aspect – it serves protection of those whose work is directly connected 
to information, i.e. the journalists.

In its Judgment of 31 July 1995 no. 10-П the Constitutional Court recognised 
unconstitutional the provisions of the Government Decree of 9 December 1994 
no. 1360 on depriving of accreditation the journalists working in the military 
conflict region, since these provisions introduced new basis and order to deprive 
journalists of accreditation, not allowed by law.

The nature of accreditation requirement was also analysed in the Decision of 7 
July 2016 no. 1358-O where the Constitutional Court clarified the following:

<…> accreditation of the representatives of the media is notifying, this implies 
that all the representatives of media complying with the law requirements should 
receive accreditation. As regards the requirements of 2 month work experience of 
a representative of the media, these legislative provisions themselves do not oblige 
editorial boards of media organisations to prove such experience by any special 
means, and therefore election commissions – given the lack of direct legislative 
regulations to this end – cannot deem producing any special documents proving work 
experience as obligatory condition for accreditation of representatives of the media, 
and given the presumption of their acting in good faith cannot refuse in accreditation.

In Russia, guarantee of freedom of the media is of particular importance since first 

217  ���See e.g.: Constitution of the Russian Federation: a problematic commentary / ed. V. Chetvernin – М: Centre 
for Constitutional Studies of the Moscow Public Science Fund, 1997 – p. 129 [Конституция Российской 
Федерации: проблемный комментарий / Рук. авт. кол-ва и отв. ред. В.А. Четвернин. М.: Центр 
конституционных исследований Московского общественного научного фонда, 1997].
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private media were created about 30 years ago and until now most private media 
outlets and television companies are state property or property of companies 
controlled by state.

Another constituent part of the freedom of media is independence of editorial staff 
(the journalists) both from state censorship and from the owner or founder of a 
media organisation. In this part this freedom is equally accorded to employees of 
private and state media. The Media Act proceeds from position that freedom of 
the media is guaranteed irrespective of the form of property to a media. Therefore 
breach of any journalists’ rights is punishable criminally, administratively, 
disciplinary or otherwise according to legislation.

The Constitutional Court in its Decision of 23 April 2013 no.490-O noted:

The Constitution of the Russian Federation guarantees freedom of thought and 
speech, the right to freely search for, transmit, create and disseminate information by 
any lawful means, as well as the freedom of the media (Article 29, Sections 1, 4 and 
5). It does not follow from these constitutional provisions that media organisations 
(their editorial boards) are unconditionally obliged to publish materials received by 
them. On the contrary, they imply that the media (their editorial boards) must be 
independent and autonomous in their work, including as regards the issues of editorial 
policy. Concordant with that, the Law of the Russian Federation “On Mass Media” 
establishes <...> that the editorial board acts on the basis of professional independence 
and nobody can oblige the editorial board to publish a writing, letter, other message or 
material that it refused to publish, unless it is otherwise prescribed by law.

The freedom of the media along with other measures is a guarantee of ideological 
and political diversity enshrined in Article 13 of the Constitution. At that the 
Constitution implies that private media organisations must present more possibilities 
to express views and interests of different social groups than the state ones.

C. Standards of review

Key cases: Some examples

A starting point to analyse the legislation via constitutional supervision is 
evaluation of proportionality of imposed limitations. Under the Constitution 
of the Russian Federation and the Constitutional Court jurisprudence this term 
reflect a constitutional principle consonant to principles of balance, adequacy and 
reasonable sufficiency of legal means used and related to constitutional principle 
of fairness.
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In regulating social relations the legislator is bound by the constitutional principles 
of equality, fairness and balance, from which flow the requirements of formal 
accuracy, clearness, clarity, consistency of legal regulations, mutual conformity of 
interrelated legal norms regulating different spheres of law, as well as adequacy, 
reasonable sufficiency and proportionality of legal means used. Order of exercising 
of a certain right introduced by the legislator must create conditions for effective 
achievement of social goals and interests reflected in this right, secure citizen’s 
possibility to correlate his behaviour with legally established rules, reasonably 
foresee the consequences of his certain actions. On the contrary, lack of certainty 
and contravening legal regulations serve as precondition for arbitrariness and 
may lead to violation of the principles of equality and the rule of law as well as 
guarantees of state (including judicial) protection of rights, freedoms and lawful 
interests of citizens.

The Constitutional Court jurisprudence on the issues related to ensuring freedom 
of thought and speech (freedom of expression) in its various manifestations is 
rather wide.

Some of the relevant judgments or decisions for example were dedicated to 
determining the contents of freedom of thought and speech. For example in 
its Judgment of 30 June 2011 no. 14-П the Constitutional Court considered 
complaints of citizens fired from civil service in connection with public statements 
criticising the work of state authorities where they were employed. Along with 
resolving the issue of corporate standards of public statements of civil servants the 
Constitutional Court discussed the nature of the constitutional freedom:

- freedom of thought and expression means that nobody can be forced 
to express their thoughts or beliefs or to abandon them, as well as that 
everybody is entitled to freely search, obtain, transfer, produce and spread 
information by any lawful means;

- freedom of thought represents not only a State-guaranteed possibility 
to freely express one’s view on different matters orally or on paper, but 
also a condition of effectiveness of public scrutiny over actions of public 
authorities;

- constitutional prohibition of forcing one to abandon his or her views and 
beliefs is addressed to state authorities, municipal authorities, political 
parties, other public associations and their officials, as well as all the 
members of society;

- the Constitution of the Russian Federation does not impose any 
ideological frames for freedom of speech, and truly guaranteed freedom 
of expression of varying views, positions and beliefs, freedom of criticism 
and opposition is a concrete criterion of a society democratisation.
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In other judgments or decisions the Constitutional Court thought, first of all, to 
establish general requirements to legislative and law-enforcement bodies abiding 
by which is the condition for a limitation to meet constitutional requirements, i.e. 
certain standards of constitutional review.

For example, in 2012 the company «New Era Publications International ApS» 
challenged constitutionality of legislative provisions that had become grounds to 
recognise as extremist certain published texts of the scientology sect. Refusing to 
consider the complaint on the merits the Constitutional Court in its Decision of 18 
October 2012 no.1995-O stated the following:

Guaranteeing human and civil rights and freedoms the state is entitled to impose 
restrictions to rights and freedoms in federal law with the aim to protect the basis of 
the constitutional order, morality, health, rights and lawful interests of other people, 
and to ensure defence of the country and security of the state (Section 3 of Article 
55 of the Constitution of the Russian Federation). This corresponds to international 
legal standards, which proclaim the right of everyone to adhere to his or her thoughts 
without hindrance and to freely express one’s opinion, but nevertheless establish that 
any statement in favour of national, racial or religious hatred that is an incitement to 
discrimination, enmity or violence must be prohibited by law (articles 19 and 20 of 
the International Covenant on Civil and Political Rights).

The Constitutional Court concluded that the impugned provisions determine 
legal and organisational basis for combatting extremist activity and impose 
responsibility for its commission, therefore they elaborate on constitutional 
provisions directly prohibiting propaganda of hatred and enmity and cannot be 
deemed as contravening the Constitution.

In another case the applicant challenged constitutionality of the Criminal Code 
provisions establishing punishment in the form of prohibition to involve in certain 
activities. The applicant was prohibited to take journalistic activity after he 
prepared and published on the Internet an Article recognised as extremist (calling 
to an armed riot and creation of a national state by way of separating one of the 
constituent entities of Russia). The Constitutional Court in its Decision of 21 
September 2017 no. 1797-O referred to constitutional and international provisions 
from which it follows that it is unacceptable to use Constitution- and Convention-
guaranteed freedoms of conscience and religion, freedom of speech and right to 
disseminate information in such a way so as to allow a person conduct unhindered 
and unpunished activity that is aimed at public incision to terrorism or its public 
justification including on religious grounds (in breach of national and international 
legal regulations, which were the part of Russian legal system). The Constitutional 
Court referred to its earlier legal positions and held:
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<…> if a citizen exercising his or her rights and freedoms (including the freedom of 
thought and speech, artistic freedom, right to have and disseminate opinions and act 
in concordance with them) at the same time violates the rights and freedoms of others 
and such violation (irrespective of whether it is aimed at concrete persons or public 
order in general) carries public danger and is illegal, than the guilty can be brought 
to public responsibility, including criminal responsibility, that aims to protect public 
interests, at that not only forms of expression of such opinions is important, but also 
ways of their dissemination and their contents.

Also some other key cases relevant to the sphere at issue were described above.

Key standards: Some examples

According to a general rule the Constitutional Court does not resolve issues of 
fact but concentrates on solving legal problems. Hence it employs essentially the 
same standards in any type of cases – including those connected to protection of 
freedom of thought and speech. Certain peculiarities can be connected to particular 
importance of thought and speech as a constitutional value, which presupposes 
less discretion for the legislator and possibly more strict consideration of the 
reasonableness of the limitations imposed.

In its Judgment of 30 October 2003 no. 15-П the Constitutional Court considered 
in detail the obligations of the legislator upon imposition of limitations to 
constitutional rights:

Where constitutional norms allow the legislator to impose limitations of rights 
established by them, the legislator cannot perform such regulations so as to encroach 
on the very essence of a right and lead to depriving it of its content; if limitation of 
a certain right is permissible according to constitutionally legitimate aims the state, 
preserving the balance of constitutionally protected values and interests must use only 
such means that are not excessive but are necessary and preconditioned by these aims; 
public interests listed in Section 2 of Article 55 of the Constitution of the Russian 
Federation can justify legal restriction of rights and freedoms only where such 
restrictions correspond to requirements of fairness and are adequate, proportionate, 
balanced and necessary for protection of constitutionally important values, including 
the rights and lawful interests of others, do not apply retroactively and do not 
encroach on the very essence of the constitutional right, i.e. do not limit the scope 
and application of basic contents of the relevant constitutional norms; to exclude 
possibility of disproportionate limitation of human and civil rights and freedoms in 
a concrete law-enforcement citation a norm must be formally certain, precise, clear 
and coherent, it must not allow extended interpretation of limitations imposed and 
therefore their arbitrary application.
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At that the constitutional rights and freedoms in any case are subject to effective 
judicial protection. In the above Judgment the Constitutional Court held:

<…> by underlining priority of individual and its rights in all spheres the Constitution 
of the Russian Federation obliges the state to defend dignity of person (Section 1 
of Article 21) as a necessary precondition and basis for all the other inalienable 
rights and freedoms of man, condition of their recognition and observation; since 
nothing can serve as basis to undermine the dignity of man, nobody can be limited 
in protection of his or her dignity in court as well as defending other related rights 
and freedoms. <…> Lodging an appeal with a court to defend a violated right is 
an exercise of inalienable human right – the right to court protection, which is 
simultaneously a procedural guarantee of all the other rights and freedoms and the 
most effective way to defend dignity; this action implies, as follows from Article 46 
(Section 1) of the Constitution of the Russian Federation in connection with articles 
19 (Section 1), 47 (Section 1) and 123 (Section 3), possibility to obtain judicial 
protection on the basis of equality of all before the law and court, adversarial system 
and equality of arms in the form of restoration of violated rights in accordance with 
legislatively imposed criteria; these criteria as a general rule determine in which court 
and in what procedure a certain case has to be considered, allowing court (judge), 
parties, other participants of the proceedings, other interested persons to evade legal 
uncertainty in this sphere <…>

Legislative limitations must correspond to principle of the state under the rule of 
law, priority of law and legal equality, as well as requirement of legal certainty 
of legal regulations; otherwise it may create preconditions for conflicting 
interpretation and application of the relevant limitations (Decision of 2 July 2013 
no. 1053-O).

As stated above, in numerous judgments and decisions of the Constitutional 
Court it was clarified that the legal certainty requirement does not exclude 
using evaluations or common-knowledge terms (categories), meaning of which 
must be accessible to perception and understanding to subjects of the relevant 
legal relations either from concrete legal provision or from detection of a more 
complex system of interconnected legal provisions, if need be – with the help of 
judicial clarifications on application of such provisions. The judiciary acting on 
the principles of independent, fair, objective and unbiased justice, by nature is 
the most competent to resolve disputes on the basis of laws where the legislator 
uses evaluative terms within constitutional prescriptions (see among many other 
authorities Judgment of 8 December 2017 no. 39-П).

At that the law enforcement authorities are obliged to apply relevant provisions in 
good faith. As it was pointed out by the Constitutional Court in its Decision of 21 
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September 2017 no. 1797-O:

Since the principle nullum crimen, nulla poena sine lege applies both to elements of 
criminal action and to contents of established measures of reaction to it, adequacy of 
the latter also should be evaluated within the system of normative prescriptions with 
due account of meaning attributed to it by court practice. At that possibility should be 
secured for a person committing a crime to foresee legal criminal consequences of his 
or her behaviour.

At the same time the interpretation of legislative provisions can be performed in 
law-enforcement practice if this does not create unsurmountable contradictions 
with above principles:

<…> lack of legal definition of a certain term cannot in itself be regarded as 
introducing uncertainty to legal regulations that does not allow subjects of relevant 
legal relations to understand and uniformly apply the rules of behaviour imposed by 
the norms using that term.

When introducing limitations to constitutional rights and freedoms (including to 
freedom of speech) the legislator must secure the necessary balance of public and 
private interests. In its Decision of 24 October 2013 no. 1718-O (upon application 
of persons subjected to administrative punishment for propaganda of non-
traditional sexual relations among minors) the Constitutional Court stated:

It follows from the Constitution of the Russian Federation that the requirement 
reflected therein - to respect and protect human dignity - is established and realised 
by way of securing protection of rights and interests equal for everyone, including 
those who have non-traditional preferences in personal life. Imposition of limitations 
for freedom of speech and free dissemination of information is necessary to secure 
the balance of interests of all the members of civil society – both sharing its values 
and oriented to other models of social behaviour. This does not exceed the limits 
of legislator’s discretionary powers flowing from the Constitution of the Russian 
Federation; the legislator being obliged to reconcile normative regulation of civil 
and human rights and freedoms with perspectives as regards protection of values of 
family, maternity, paternity and childhood that have formed in a society in concrete 
historical conditions.

The requirement of fairness and balance of limitations is also obligatory in 
performance of legislative regulation. For example in its Decision of 13 March 
2018 no. 579-O the Constitutional Court stressed:

<…> the limitation of rights and freedoms imposed by the legislator, including 
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those regarding freedom of religion, inter alia missionary activity, must meet 
the requirements of fairness, be necessary and proportionate to constitutionally 
significant goals; it must secure balance of constitutionally protected values and 
interests, but it must not encroach on the very essence of a certain right and lead to 
loss of its substance; this limits the will of legislator introducing limitations of rights 
and freedoms, which is even more relevant taking into account the delicate nature 
of issues that can directly affect religious dignity of persons adhering to a certain 
religion.

The role of international law

According to Article 15 (Section 4) of the Constitution of the Russian Federation, 
generally accepted principles and rules of international law and international 
treaties of the Russian Federation shall be an integral part of its legal system. If an 
international treaty of the Russian Federation establishes rules other than provided 
for by the law, the rules of the international treaty shall be applied. Therefore the 
Russian courts (including the Constitutional Court of the Russian Federation) may 
in practice refer to the international law norms.

Statement of reasons of the Constitutional Court judgments may contain references 
to a variety of international acts and instruments, acts of the United Nations, its 
bodies and agencies, regional and international treaties to which the Russian 
Federation is a party, or which contain universally recognised principles and norms 
of international law, historical documents, acts of international organisations to 
which Russia is not a party, international conference documents, provisions of the 
Convention for the Protection of Human Rights and Fundamental Freedoms and 
jurisprudence of the European Court of Human Rights etc.

The Constitutional Court of the Russian Federation had examined the legal force 
of international law acts and compared it to the legal force of the Constitution 
of the Russian Federation. As the result it developed several legal positions 
confirming supremacy of the Russian Constitution within the territory of Russia, 
as well as the powers of the Constitutional Court to evaluate the possibility of 
execution of decisions (judgments) of an international human rights body from 
perspective of the Constitution provisions (Judgments of 6 December 2013 no. 
27-П and of 14 July 2015 no. 21-П).

In many cases the Constitutional Court judgments and decisions briefly mention 
the existence of relevant practice in a number of countries without citing concrete 
case-law. At that, during the preparation of the judgment text, foreign practices 
as regards certain issues brought before the Constitutional Court are often subject 
of a special research. As seen from the examples above, the Constitutional Court 
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judgments and decisions related to issues of freedom of expression often contain 
references to international legal norms.

III. Impact of the internet

A. Relevant laws and regulations

Internet access

The Constitution of the Russian Federation does not contain provisions directly 
foreseeing the right to Internet access. Access to the Internet can be seen as part of 
the right to information, but this does not entail a state obligation to secure such 
access to all residents of the country.

At that, certain additional regulations on this sphere are foreseen by the Law 
“On Communications”, Chapter 71 of which is entitled: «Ensuring stable, safe 
and comprehensive functioning of the information-telecommunication system 
“Internet” within the territory of the Russian Federation». Provisions of this 
chapter are primarily directed at establishing requirements for communication 
operators who provide access to the Internet, as well as their adequate 
implementation.

Section 2 of Article 57 of the Law “On Communications” establishes that 
communities with population from 100 to 500 where no services are provided on 
data transmission and access to the Internet shall have at least one access point to 
provide services on data transmission and access to the Internet. Thus, in certain 
cases where there is no communications operator providing the relevant access the 
state undertakes to provide it.

Presently according to the Order of the Ministry of Digital Development, 
Communications and Mass Communications of the Russian Federation (Ministry 
of Communications of Russia) of 31 March 2020 no. 148 an experiment is 
being conducted on free provision to citizens of communications services and 
access to the Internet within the Russian Federation in order to use socially 
important information resources in the Internet. If the experiment conduction 
will be recognised as successful, this would become an important step in legal 
introduction of the right to Internet access.
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Internet content

While the Constitution is silent as regards the right to access to Internet, the 
legislation regulates situations of limitation of access to certain information 
on the Internet in a rather detailed manner, as well as sanctions in respect 
of communication operators that provide the relevant access and authors 
(disseminators) of such information.

For example, access can be limited to information that constitutes public calls 
to extremist activity, to confidential information or to materials recognised as 
extremist.

The Civil Code establishes possibility to challenge defamation, to retraction of 
such information or publishing its refutation. This is done in the same way as used 
for the publishing of initial (impugned) information, inter alia by publications on 
the Internet if applicable.

Since 2015 the Law “On Communications” established also “the right to be 
forgotten”. Under Article 103 the search system operator upon the demand of a 
natural person must stop retrieving search results about the websites allowing 
to receive information about the applicant that is distributed in violation of the 
Russian legislation, is untruthful or outdated, lost its meaning to the applicant 
due to subsequent events or actions, unless such information pertains to events 
constituting a criminal offence where the statute of limitations had not expired or 
to commission of a crime by a person, where information on convictions had not 
expired or was not terminated.

Enforcement of regulation

From the technical point of view the work on supervisions in the sphere of mass 
communications (including on the Internet) is conducted by the Federal Service 
on Supervision in the sphere of communication, information technologies 
and mass communications (Roskomnadzor – roughly translated as Russian 
Communications Watchdog). Where a violation is discovered this Service informs 
the communications provider (operator) about it (Article 153 of the Law “On 
Communications”), and if there is no reaction it lodges an application with the 
court asking to block the relevant information.

Judicial procedure of consideration of such claims is presently foreseen by a 
special Chapter 271 of the Code of Administrative Procedure of the Russian 
Federation (the CAP of Russia) entitled “Judicial procedure for consideration of 
cases on recognising information published on the information–telecommunication 
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networks, including the Internet, as information prohibited for dissemination in the 
territory of the Russian Federation”.

In certain cases information can be recognised as prohibited administratively. The 
list of types of information that can be prohibited for dissemination on the Internet 
is established by Article 151 of the Information Act.

The relevant punishment (sanctions) for the authors of information (disseminators, 
service providers that were obliged to prevent dissemination of information by 
complying with orders of executive authorities), can be established by the CAO 
of Russia (e.g. Article 13.15 establishes punishment for different forms of abuse 
of freedom of the media). Or, if substantial harm is inflicted (or there is a threat of 
its infliction) to citizens the punishment can be foreseen by the CC of Russia (e.g. 
Article 1101 establishes punishment for inciting or helping suicide, the “aggravated” 
form of this crime implies its commission with the use of the media or the 
Internet).

The importance of adequate protection of the rights of citizens when they are 
violated on the Internet was stressed by the Constitutional Court. For example in 
its Decision of 2 July 2013 no. 1053-O it was stated:

The fact that unlawful actions on the Internet were committed by an unknown person 
does not cancel the general principle of bringing only the perpetrator to liability for 
these actions. However even factual impossibility in such cases to establish and bring 
to liability the guilty, as well as lack of legal grounds to bring to liability the owner 
of a relevant website that is not a media organisation or another person empowered 
by him or her to disseminate information through the website, as a way to remedy 
violation of rights of the victim does not mean that the violated rights cannot be 
defended (remedied) by other means, such as returning to positions that existed before 
a violation and termination of actions that violated a right or created threat of their 
violation.

The general approach of the legislator and courts can thus be generally described 
as extending the requirements for limitation of right to access to information 
(freedom of expression) in “non-digital” environment to relations connected to 
provision of access to the Internet.

B. Judicial interpretation

Since the right to access to the Internet is not strictly independent but is included 
within the right to information or freedom of thought and speech, the requirements 
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to limitation of this right are overall the same as to limitation of other constitutional 
rights and freedoms.

As it was stressed by the Constitutional Court in its Judgment of 26 October 
2017 no. 25-П constitutional and international prescriptions that establish 
the right to information and to freedom of expression are fully applicable to 
any information regardless of the place and method of its creation, transfer or 
dissemination, including the information published (transmitted, disseminated) on 
the information-telecommunication network “Internet”.

This approach is mostly illustrated above since many of the cited judgments and 
decisions of the Constitutional Court were related to dissemination of information 
on the Internet. Within the present Section however it seems appropriate 
to additionally mention the Judgment of 9 July 2013 no. 18-П where the 
Constitutional Court considered the issue of bringing to liability the operator of an 
Internet-forum for failing to delete the tarnishing information. The Constitutional 
Court held:

As regards the responsibility of persons who ensure publishing of information and 
access thereto on the websites on the Internet that are not media organisations for 
violations of legislation committed when the relevant resources were used by third 
persons, such responsibility is not foreseen by the current legislation. This approach 
follows from general principles of legal responsibility that necessarily must be based 
on the presence of corpus delicti and accordingly of guilt as its subjective element. 
Guilt, according to the legal position of the Constitutional Court of the Russian 
Federation, is a common and generally recognised principle of legal responsibility in 
all spheres of law, any exception form it must be expressed clearly and unequivocally, 
i.e. directly established by law.

Negative consequences for communication operators (providers) can occur when 
they fail to cooperate with competent state authorities, including by way of failing 
to execute a judicial decision. Defence of violated rights cannot be considered 
effective if a judicial act or act of another competent body are not executed. 
If tarnishing information published on the Internet is subsequently recognised 
untruthful by a court the owner of a website or a person empowered by him or 
her and responsible for publication of information should be obliged to delete 
the information upon demand of a victim. At the same time obliging a website 
owner or empowered person responsible for publication of information to delete 
the tarnishing information is not a punishment for guilty violation, but represent 
a lawful way to defend a right, implying possibility of a victim to apply to court 
to protect his or her right if the site owner or empowered person refuse to execute 
the relevant obligation voluntarily. If the required actions are not done willingly 
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the court may oblige the website owner or empowered person to perform them; 
this does exclude possibility for the victim to claim damages and compensation of 
moral harm inflicted by failure to execute a court judgment.

The Constitutional Court nevertheless stated that owner of a website or 
empowered person cannot be obliged to unconditionally delete tarnishing 
information if its untruthfulness is arguable, in particular if it is not established 
by judicial decision. These persons objective are limited in their capability of 
determining the truthfulness of information posted by third persons, and obliging 
them to perform relevant verification would be a departure from constitutional 
guarantees of freedom of speech. Therefore in such situations until the court 
judgment is delivered these persons cannot be held responsible for failure to delete 
relevant information from the website, while other legal means can be used – for 
example interim measures aimed to halting dissemination of the information until 
the court judgment is delivered in order to secure consideration of a dispute in 
court. Therefore the problem of protection of rights of persons in whose respect 
untruthful information was published, as well as of website owners who are not 
obliged to and are not capable of verification of truthfulness of such information 
was considered by the Constitutional Court even before the same problem 
came to attention of the European Court of Human Rights (Delfi	AS	v.	Estonia, 
no. 64569/09, was adopted only in 2015).

The impugned provisions were nevertheless recognised as unconstitutional insofar 
as they did not oblige an owner of a website that is not a media organisation or 
empowered person responsible for publishing information on the website to delete 
upon demand of a citizen the information tarnishing his or her honour, dignity and 
business reputation that was previously recognised untruthful by court.

The new amendments to the Civil Code addressed this shortcoming. Current law 
states that if information tarnishing honour, dignity or business information of 
a person became accessible on the Internet after their dissemination, the victim 
can demand deletion of the information and its refutation by means securing 
distribution of the refutation to Internet-users. Consideration of whether the 
relevant information is truthful or whether private life was infringed implies 
establishing factual circumstances of a concrete case, therefore under the general 
rule of the Russian legal system these issues are outside the scope of constitutional 
supervision. A citizen believing his or her rights to be infringed must choose a way 
of their protection, including by way of applying to a court and (or) to a competent 
executive authority. 
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Annex 1: List of cited legal provisions

Constitution of the Russian Federation of 12 December 1993
• Article 1
• Article 13
• Article 17 (Section 3)
• Article 28
• Article 29
• Article 31
• Article 34
• Article 41 (Section 3)
• Article 42
• Article 44
• Article 46
• Article 55 (Section 3)
• Article 123 (Section 1)

Federal Constitutional Law of 21 July 1994 no. 1-FKZ “On the Constitutional 
Court of the Russian Federation”

• Article 54

Codified legislation:

Civil Code of the Russian Federation of 30 November 1994
• Article 152

Criminal Code of the Russian Federation of 13 June 1996
• Article 1101∗

• Article 1281

• Article 148
• Article 1853

• Article 2071

• Article 213
• Article 214
• Article 237
• Article 242
• Article 2421

∗  ���A footnote numerical near the article number is a feature of Russian legal drafting. Such numbers mark that 
an article was inserted between two existing articles and the footnote number is added to avoid changing the 
numeration of all the articles throughout the law. This numeration is sometimes represented by a number placed 
after the dot mark (e.g. 110.1), but all official publications use footnote numbers.
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• Article 2422

• Article 280
• Article 3541

Code on Administrative Offences of the Russian Federation of 30 December 
2001

• Article 6.21
• Article 13.15
• Article 20.31

• Article 20.29

Housing Code of the Russian Federation of 29 December 2004

Code of Administrative procedure of the Russian Federation of 8 March 
2015

• Chapter 271

Laws of the Russian Federation (adopted before the Constitution of the 
Russian Federation, they have the same legal force as federal laws):

Law of the Russian Federation of 27 December 1991 no.2124-I “On Mass 
Media”

• Article 3
• Article 7
• Article 191

Law of the Russian Federation of 21 July 1993 no. 5485-I “On State 
Secret”

• Article 2

Federal Laws:

Federal Law of 26 September 1997 no. 125-FZ “On Freedom of Conscience 
and Religious Associations”

• Article 5 (Section 3)

Federal Law of 12 June 2002 no. 67-FZ “On the Main Guarantees of Electoral 
Rights and the Right to Participate in a Referendum of Citizens of the 
Russian Federation”

• Article 44
• Article 45
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• Article 46
• Article 47
• Article 48
• Article 50
• Article 51
• Article 52
• Article 54

Federal law of 25 July 2002 no. 114-FZ “On Countering Extremism”

Federal Law of 25 July 2002 no. 115-FZ “On the Legal Status of Foreign 
Сitizens in the Russian Federation”

• Article 4
• Article 151

Federal Law of 10 January 2003 no. 19-FZ “On the Election of the 
President of the Russian Federation”

• Article 8

Federal Law of 7 July 2003 no. 126-FZ “On Communications”
• Chapter 71

• Article 2 (item 31)
• Article 46
• Article 57

Federal Law of 19 June 2004 no. 54-FZ “On Gatherings, Meetings, 
Demonstrations, Parades and Picketing”

• Article 2
• Article 3

Federal Law of 27 July 2004 no. 79-FZ “On the State Civil Service in the 
Russian Federation”

• Article 17

Federal Law of 13 March 2006 no. 38-FZ “On Advertising”
• Article 5

Federal Law of 27 July 2006 no. 152-FZ “On Personal Data”
• Article 7

Federal Law of 22 December 2008 no. 262-FZ “On Ensuring Access to 
Information about the Russian Federation Courts’ Work”
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• Article 4
• Article 6

Federal Law of 27 July 2006 no. 149-FZ “On Information, Information 
Technologies and Protection of Information”

• Article 8
• Article 103

• Article 151

• Article 153

Federal Law of 5 April 2013 no. 44-FZ “On the Contract System in the 
Sphere of the Record of Buying Goods, Works or Services for State or 
Municipal Needs”

Federal Law of 22 February 2014 no. 20-FZ “On Elections of the Deputies 
of State Duma of the Federal Assembly of the Russian Federation”

• Article 9

Secondary legislation (bylaws):

Decree of the President of the Russian Federation of 6 March 1997 no. 188 
“On Approval of the List of Confidential Information”

Order of the Ministry of Digital Development, Communications and Mass 
Communications of the Russian Federation of 31 March 2020 no. 148 “On 
Conducting Experiment on Free Provision to Citizens of Communications 
Services and Access to the Internet within the Russian Federation in 
Order to Use Socially Important Information Resources in the Internet”

Legal acts of the USSR:

Constitution (Basic Law) of the Russian Federation – Russia of 12 April 
1978

Civil Code of the RSFSR of 11 June 1964



554   Freedom of Expression: Experience of AACC Members

Annex 2: List of cited cases

(in order of adoption of Judgments and Decisions respectively218)

Judgments:
Judgment of 31 July 1995 no. 10-П
Judgment of 20 December 1995 no. 17-П
Judgment of 30 October 2003 no. 15-П
Judgment of 28 February 2008 no. 3-П
Judgment of 26 February 2010 no. 4-П
Judgment of 30 June 2011 no. 14-П
Judgment of 5 June 2012 no. 13-П
Judgment of 27 June 2013 no. 15-П
Judgment of 9 July 2013 no. 18-П
Judgment of 6 December 2013 no. 27-П
Judgment of 13 May 2014 no. 14-П
Judgment of 14 July 2015 no. 21-П
Judgment of 26 October 2017 no. 25-П
Judgment of 10 November 2017 no. 27-П
Judgment of 8 December 2017 no. 39-П
Judgment of 17 January 2019 no. 4-П
Judgment of 9 April 2020 no. 16-П

Decisions:
Decision of 27 September 1995 no. 69-O 
Decision of 4 December 1995 no. 94-O
Decision of 4 December 1995 no.104-O
Decision of 19 April 2001 no. 70-O
Decision of 27 May 2004 no. 188-O
Decision of 21 April 2005 no. 238-O
Decision of 18 December 2007 no. 940-O-O
Decision of 16 July 2009 no. 1018-O-O
Decision of 18 October 2012 no. 1995-O
Decision of 23 April 2013 no. 490-O
Decision of 2 July 2013 no. 1053-O
Decision of 24 October 2013 no. 1718-O
Decision of 18 September 2014 no. 1818-O

218  ���Judgments of the Constitutional Court resolve the case upon its consideration on the merits; decisions usually 
refuse to accept the case for such consideration. Legal positions of the Constitutional Court of the Russian 
Federation are reflected in judgments and decisions alike.
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Decision of 25 September 2014 no. 1873-O
Decision of 7 July 2016 no. 1358-O
Decision of 21 September 2017 no. 1797-O
Decision of 13 March 2018 no. 579-O
Decision of 15 October 2018 no. 2514-O
Decision of 12 February 2019 no. 274-O
Decision of 12 February 2019 no. 275-O

Annex 3: Summaries of significant cases

Where applicable the legal positions of the Constitutional Court of the Russian 
Federation expressed in its Decisions were cited above. Hence the present 
summaries only concern selected Constitutional Court’s judgments. Those 
judgments previously described in AACC SRD publications are omitted.

Identification
a) Country, b) Name of the Court, c) Date of the decision given, d) Reference 
number of the decision, e) Jurisdiction, f) Title of the decision  

Case 1: Judgment of 30 October 2003 no. 15-П

Identification

a) Russian Federation b) Constitutional Court c) 30 October 2003 d) 15-П e) 
constitutional review (individual complaint) f) Case concerning the review of the 
constitutionality of certain provisions of the Federal Law “On the Main Guarantees 
of Electoral Rights and the Right to Participate in a Referendum of Citizens of the 
Russian Federation” upon the request of a group of deputies of State Duma and 
citizens S.A.Buntman, K.A.Katanyan and K.S.Rozhkov

Headnotes

In limiting the right of the media to publish election propaganda during the election 
campaign, the legislature must retain the balance between the constitutional values 
protected, in particular the right to free elections and freedom of speech and 
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information. Only the inherence in the material of a special aim - to win voters over 
to a cause - may serve as a criterion on which to distinguish election propaganda 
and information.

Where the existence of a special aim of making propaganda has not been 
established through judicial channels, the actions of the media cannot be regarded 
as constituting propaganda or as a violation of a corresponding prohibition.

Summary

According to Article 45 (Section 5) of the impugned law, communications 
on electoral activities in radio and television broadcasts and in the press must 
be disseminated exclusively by a separate information broadcast, without 
commentary; they must not give preference to any candidates whatsoever.

Article 48 (Section 2) of the law recognises as election propaganda during the 
election campaign:

- the expression of a preference for any candidates;
- a description of the possible consequences should candidates be elected 

or not be elected;
- the dissemination of information with a clear preponderance of 

information about specific candidates;
- activities tending to create a positive or negative attitude among voters 

towards candidates; and
- other activities intended to invite or inviting voters to vote for 

candidates.

Article 48 of the law also prohibits representatives of the media from engaging in 
election propaganda in the course of their professional activities.

The applicants maintain that those provisions constitute a disproportionate 
restriction of the right to free elections, freedom of speech and the right to 
information, and violate the guarantees of the freedom of mass media.

The Court noted that for the purposes of the Constitution, the Federal legislature, 
in order to guarantee free elections, is entitled to establish the procedures and the 
conditions of their informational security. At the same time, elections cannot be 
regarded as free unless freedom of information and freedom of expression are 
guaranteed. It is for that reason that the legislature must guarantee the rights of 
citizens while maintaining a balance between the constitutionally protected values, 
in particular the right to free elections and freedom of speech and information, 
without allowing either inequality or disproportionate restrictions.



14. Russia   557

The performance by the media of the social function of ensuring the informational 
security of elections is destined to foster the manifestation of the intentional will of 
the citizens and the public nature of elections. Since the enjoyment of the freedom 
of mass information places special obligations and particular responsibility on the 
media, the media must adopt ethical and considered positions and treat election 
campaigns in a fair, balanced and impartial manner.

The contested law delimits in election information electoral propaganda and 
information for voters. In carrying out their professional activities, media 
representatives must not engage in propaganda; where they infringe this 
prohibition they incur administrative liability.

The purpose of delimiting information for voters and electoral propaganda is 
to ensure the free manifestation of the will of citizens and the public nature of 
elections: that corresponds to the constitutional requirements. The freedom of 
the media to express opinions cannot be identified with the freedom to engage in 
election propaganda, for which the requirements of objectivity are not essential. 
Accordingly, in order to defend the right to free elections, federal law may in 
principle restrict the freedom of media representatives to express opinions.

Furthermore, the restrictions on constitutional rights must be necessary and 
proportionate to the constitutionally recognised aims of such restrictions. Nor can 
the legislature impair the very essence of such a right.

In assessing the constitutionality of the contested provisions in the light of those 
considerations, the Constitutional Court made the following observations.

Since propaganda as well as information, whatever its nature, may cause the voters 
to make a particular choice, only the inherence in the material of a special aim, 
namely to win voters over to a cause, may serve as a criterion for distinguishing 
election propaganda from information. Otherwise, all activities involving the 
provision of information to the voters would constitute propaganda, which, by 
virtue of the prohibition in force for the media, would constitute a disproportionate 
restriction of the constitutional guarantees of freedom of speech and information 
and would violate the principles of free and public elections. The consequences 
of propaganda as an infringement on the part of the media are not an objective 
element of the offence, which is made out only by an unlawful act. Therefore, 
intention, as a necessary and subjective element of such an offence, cannot relate 
to the consequences and consists only in awareness of the direct aim of the 
unlawful act in question. It is for that reason that the provision of information to 
voters by the media cannot be recognised as (an exercise in) propaganda unless it 
is found by the courts to be intended as such.
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Therefore it is not permissible to give a broad interpretation to the actions of the 
public media indicated in Article 48 (Section 2) of the law as offences, without 
establishing that they incline particularly to propaganda.

In turn, Article 45 (Section 5) of the law cannot be interpreted broadly as 
prohibiting the media from expressing their own opinion and commenting in 
programmes other than the separate broadcasts, since it is only these broadcasts 
that must not contain commentaries or express a preference for particular 
candidates.

Finally, the Court recognised that the provisions in issue are not contrary to the 
Constitution if its interpretation is followed.

At the same time, the Court held that the provision of Article 482, which regards 
propaganda as ‘other acts intended to invite or inviting the voters to vote for 
certain candidates’ was not compatible with the Constitution.

In the Court’s opinion, the use of the expression ‘other acts’ permits a broad 
interpretation and arbitrary application of the provision. Furthermore, the 
legislature’s use of the concept of ‘acts (...) inviting to vote’ leads to an assessment 
of the consequences of the propaganda instead of revealing an aim - to invite the 
voters to vote in a specific way.

Case 2: Judgment of 28 February 2008 no. 3-П

Identification

a) Russian Federation b) Constitutional Court c) 28 February 2008 d) 3-П e) 
constitutional review (individual complaint) f) ) Case concerning the review of 
the constitutionality of certain provisions of Articles 61 and 121 of the Law of 
the Russian Federation “On the status of judges in the Russian Federation” and 
Articles 21, 22 and 26 of the Federal Law “On Organs of the Judicial Community 
in the Russian Federation” upon complaints of citizens G.N. Belyusova, 
G.I.Zimina, KhB.Sarkitov, S.V.Semak and A.A.Filatova

Headnotes

Disciplinary proceedings against judges and prosecutors, including their dismissal, 
are not contrary to the Constitution. However, the sanctions must be proportionate 
to the seriousness of the offence and applied in accordance with established legal 
procedure.
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Summary

The case was considered on the basis of a complaint lodged by a group of citizens 
(former judges) challenging the provisions of the Law “On the Status of Judges in 
the Russian Federation”, which, among other things, empower the appointments 
board to bring disciplinary proceedings against judges in the form of a dismissal.

The applicants adduced the uncertainty of the contested provisions in relation 
to the establishment of the factual ingredients of the misconduct and to the 
disciplinary sanction itself. In practice, the judges were punished not under the 
procedure and for the reasons established by law but by the appointments board, 
for having levelled criticism within the judicial community, expressed opinions in 
the context of the administration of justice and adopted various legal decisions in 
this context.

The Court noted that the law provided for two types of disciplinary sanction against 
judges, viz reprimand and dismissal.

The lack of legal criteria does not mean that the appointments board can dismiss 
judges without reason. It must appraise the seriousness and degree of the misconduct 
and the judge’s personality, and reach a corresponding decision exclusively grounded 
on misconduct incompatible with the person’s status as a judge.

Non-implementation of professional rules is not a valid reason for dismissing 
a judge if such non-implementation is not contrary to law. Disciplinary 
proceedings against a judge for criticising judicial decisions and the conduct of 
his/her colleagues, whether within the judicial community or in public, lead to a 
restriction of civil rights and liberties, which is not based on law.

In principle, none of the foregoing precludes dismissing judges or prosecutors for 
conduct incompatible with their status. International law provides that judges may 
be suspended or relieved of their duties only in the event of an inability to fulfil 
their judicial functions, conduct incompatible with their status, criminal offences 
or serious violations of disciplinary rules.

According to the constitutional rules and Federal laws defining the status of judges 
and prosecutors (magistrates), disciplinary proceedings in the form of dismissal 
cannot be initiated on the basis of any violation of the law or ethical standards, 
but only those violations which, depending on their nature, are manifestly 
incompatible with judicial status and with the public mandate assigned to the 
judiciary.
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The judge cannot be the subject of disciplinary proceedings in the form of a 
dismissal for judicial error in cases where the irregularity of the judicial act does 
not stem from conduct incompatible with judicial status.

The Court also referred to its position, which is based on international standards, 
to the effect that the verification of the legitimacy and validity of judicial decisions 
must be conducted by the higher courts in accordance with the special procedures 
established by law. No other procedures for reviewing judicial decisions are 
admissible, on principle.

In practice, appointments boards base their decisions on the irregularity of judicial 
decisions and on serious violations of procedural rules, drawing on verifications 
whose results are appended to the application from the President of the court. The 
appointments board thus exercises a judicial function contrary to the requirements 
of the Constitution and the Law “On the Judicial System”.

The Court stresses that the Higher Appointments Board had no right to supersede 
the law and prohibit secret voting during the disciplinary examination by the 
appointments boards of the judges’ misconduct.

Furthermore, the Court recalled that only the Supreme Court of the Russian 
Federation had jurisdiction to rule on appeals submitted by judges against 
decisions taken by the appointments board.

Consequently, the Court acknowledged that the contested provisions were in 
conformity with the Constitution. At the same time, it proposed that the legislator 
amend the law in order to introduce secret voting by the members of the 
appointments board and study the possibility of using the jurisdiction of special 
disciplinary courts, impeachment and other procedures, in accordance with 
international practice.

Case 3: Judgment of 26 February 2010 no. 4-П

Identification

a) Russian Federation b) Constitutional Court c) 26.02.2010 d) 4-П e) 
constitutional review (individual complaint) f) Case concerning the review of 
the constitutionality of Section 2 of Article 392 of the Civil Procedural Code of 
the Russian Federation upon complaints of citizens A.A.Doroshek, A.E.Kot and 
Ye.Yu.Fedotova
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Headnotes

The Federal legislator must establish mechanisms under the Code of Civil 
Procedure to execute the decisions of the European Court of Human Rights.

Summary

The Court was petitioned by citizens whose applications had previously been 
determined by judgments of the European Court of Human Rights finding a 
violation of Article 6 ECHR and directing the government to pay sums of money 
by way of just satisfaction.

The applicants subsequently applied to the domestic courts for a review of their 
cases pursuant to these new developments, but their applications were dismissed 
on the basis of Article 392 of the Code of Civil Procedure, which does not provide 
this possibility.

In the applicants’ view, Article 15 (Section 4) of the Constitution provides that 
the universally recognised principles and standards of international law and the 
international treaties concluded by the Russian Federation form an integral part of 
its legal system. Moreover, they put forward the argument that the right of citizens 
to petition the European Court of Human Rights goes hand in hand with Russia’s 
obligation to execute its judgments.

The payment of money by way of just satisfaction awarded by the European 
Court of Human Rights does not suffice to redress the wrong resulting from the 
violation of the rights of those concerned. Thus, the impugned judgments should 
also be reviewed. However, the legislation on review of judgments concedes the 
possibility of dismissing applications for review.

It should be noted that the Code of Criminal Procedure and the Code of 
Arbitration Procedure of the Russian Federation both provide for mandatory 
review of domestic judgments after the European Court of Human Rights has 
acted, particularly when a violation of the right to a fair trial has been found. In the 
absence of similar provisions in the Code of Civil Procedure, judicial protection 
becomes ineffective, incomplete and inequitable.

The final judgments of the European Court of Human Rights are binding on 
Russia. The state is obliged not only to pay the victim compensation, but also 
to restore the situation that obtained prior to the violation of his or her rights. 
Absence of provisions intended to establish, under the Code of Civil Procedure, 
means of requesting review after the judgment of the European Court of 
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Human Rights constitutes a de facto violation of Article 15 (Section 4) of the 
Constitution.

The Constitutional Court, in determining the constitutional purport and spirit of 
Article 392 (Section 2) of the Code of Civil Procedure, recognised the right of the 
persons concerned to apply to the courts to have the judgments of the European 
Court of Human Rights executed. They could thus request a review of judgments 
delivered in breach of their rights. Until such time as the Code of Civil Procedure 
was revised, the courts were therefore required, by analogy, to apply Article 311 
(Section 7) of the Code of Arbitration Procedure to civil proceedings.

The Constitutional Court nevertheless held that Article 392 (Section 2) of the 
Code of Civil Procedure was in line with the Constitution in so far as it did not 
expressly forbid a court to review its decision after censure by the European Court 
of Human Rights.

The Constitutional Court accordingly proposed that the Federal legislator amend 
the Code of Civil Procedure in order to ensure uniform and appropriate protection.

Case 4: Judgment of 30 June 2011 no. 14-П

Identification

a) Russian Federation b) Constitutional Court c) 30 June 2011 d) 14-П e) 
constitutional review (individual complaint) f) Case concerning the review of the 
constitutionality of provisions of item 10 of Section 1 of Article 17 of the Federal 
Law “On the State Civil Service in the Russian Federation” and Article 20.1 
of the Law of the Russian Federation “On Police” upon complaints of citizens 
L.N.Kondratyeva and A.N.Mumolin

Headnotes

Public officials have the right to give the public their opinion on matters of public 
interest. They may inform the public about illegal acts and violations of the law 
committed by a state body or by public officials.

Their opinions must be reasoned and based on real facts, must be in pursuit of 
the public interest and must not be intended to offend or be motivated by other 
personal goals.
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Summary

I. The applicants are public officials who have been dismissed from their posts.

The applicants consider that the impugned provisions are inconsistent with 
the Constitution, which guarantees freedom of speech, the right to disseminate 
information and equality of citizens irrespective of their occupational status.

They claim that their assessments and views on the activity of state bodies do 
not adversely affect the foundations of the constitutional order, the rights and 
legal interests of others and the guarantees concerning the defence and security 
of the state to such an extent that it is necessary to limit rights and freedoms by 
means of a federal law. For this reason, they argue, the provisions in question are 
discriminatory.

II. The Court holds that public office constitutes a specific occupational category. 
The rules prohibiting public officials from expressing public judgments and 
assessments going beyond their professional competence are designed to maintain 
political stability.

However, the limits must not be excessive.

The Constitution guarantees to everyone the right freely to seek, receive, pass on, 
produce and disseminate information by any legal means. This right offers citizens 
the opportunity to express their opinions and beliefs.

The Court has held that public officials may express their opinions publicly. Their 
opinions must be reasoned and based on real facts, in pursuit of the public interest, 
and must not be intended to offend or be motivated by other personal goals.

Furthermore, public officials must be able to defend their rights by applying either 
to a special commission responsible for hearing professional disputes or to a court.

In specific cases, the public interest in receiving information may prevail over the 
duty of public officials to observe confidentiality.

Consideration must be given to the content of the statement, its social significance, 
the damage it might cause to state and public interests and how any damage 
caused compares with the damage averted.

The Court considers it acceptable for public officials to inform the public about 
illegal acts and violations of the law committed by a state body or public officials.



564   Freedom of Expression: Experience of AACC Members

Case 5: Judgment of 9 July 2013 no. 18-П

Identification

a) Russian Federation b) Constitutional Court c) 9 July 2013 d) 18-П e) 
constitutional review (individual complaint) f) Case concerning the review of the 
constitutionality of items 1, 5 and 6 of Article 152 of the Civil Code of the Russian 
Federation upon complaint of citizen Ye.V.Krylov

Headnotes

Internet sites must remove information judged to be an attack on the honour of 
citizens.

Summary

I. The legal provisions in question determine the legal procedure regarding issues 
of honour and reputation, even where the person responsible for disseminating the 
defamatory information is unknown.

In 2009, an unknown person posted photos of the applicant on an Internet forum 
along with comments. Internet users subsequently discussed these photos and 
added insulting remarks.

The Court recognised that this information was false and defamatory. The 
applicant applied to the Court to have the defamatory information removed, but 
his application was dismissed. The Court ruled that responsibility must be borne 
by the authors of these remarks.

The applicant argued that the legal interpretation applied to his case denies him 
the possibility of restoring his rights. In his opinion, this is a violation of the 
constitutional provisions on legal protection of honour and reputation.

II. The Constitutional Court observed that the Constitution declares human dignity 
to be a supreme value. Freedom of speech is accordingly accompanied by certain 
obligations and responsibilities to ensure respect for the rights and reputation of 
third parties. The same principles apply to information posted on the Internet. The 
right to legal protection is an inalienable right. It is also necessary to guarantee the 
possibility of restoring violated rights and freedoms in accordance with statutory 
procedures.

The Court noted that the provisions in question do not require false and 
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defamatory information to be removed from sites not classified as media. Nor do 
they provide for liability for failure to execute requests for removal of information. 
The practice relating to application of these provisions does not sufficiently 
guarantee the protection of individuals’ constitutional rights. This is a violation of 
constitutional provisions.

The Constitutional Court held that it was necessary to introduce additional 
safeguards for the protection of honour, human dignity and reputation.

Case 6: Judgment of 26 October 2017 no. 25-П

Identification

a) Russian Federation b) Constitutional Court c) 26 October 2017 d) 25-П e) 
constitutional review (individual complaint) f) Case concerning the review of 
the constitutionality of item 5 of Article 2 of the Federal Law “On Information, 
Information Technologies and Protection of Information” upon complaint of 
citizen A.I.Sushkov

Headnotes

Email providers cannot be considered the owners of data contained in users’ 
personal messages.

Summary

I. The applicant petitioned the Court for a review of the constitutionality of Article 
2.5 of the Federal Law “On Information, Information Technologies and Protection 
of Information”.

In 2016, the applicant had been dismissed from his post as head of the legal 
department at Stroytransgaz for disclosing legally protected secrets. Even though 
he was familiar with the company’s rule on the confidentiality of information, 
which was part of his employment contract, the applicant sent internal documents, 
corporate regulatory instruments and personal details about his colleagues from 
his office email account to his private one. The operation was carried out via the 
server of Mail.ru, a limited liability company which provides telecommunication 
services and owns the server in question.

When challenging his dismissal in court, the applicant referred to the functions of 
the postal operator as a representative of communication services that protects the 
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confidentiality of correspondence. The courts, however, ruled that the company 
providing email services is the owner of the information sent by users as, under the 
terms of the User Agreement with the client, Mail.ru can both restrict and allow 
access to information contained in the email inboxes of subscribers who disclose 
confidential information to a third party.

The applicant contended that the contested provision of Article 2.5 of the Federal 
Law “On Information, Information Technologies and Protection of Information”, 
which defines the term “information holder”, is not compatible with articles 19.1, 
23.2 and 55.3 of the Constitution of the Russian Federation as it grants providers 
of telecommunication services the right to access information contained in emails 
received or sent by subscribers.

 
II. In response, the Constitutional Court of the Russian Federation ruled that 
email service providers do not own the information contained in the emails, for 
the Constitution of the Russian Federation guarantees everyone the right to freely 
seek, receive, transmit, produce and distribute information by any lawful means.

As regards the right to privacy of telephone conversations, the Constitutional 
Court of the Russian Federation had earlier ruled that any information transmitted 
via telephone is considered to be protected by the Constitution. Accessing such 
information requires a court order. This applies to the legal regulation of privacy 
not only of telephone conversations but also of correspondence, postal, telegraphic 
and other communication.

The fact that there is no legislation requiring internet service providers to ensure 
privacy does not mean that no such obligation exists, and the fact that an entity 
has been granted access to information does not mean that it becomes the owner 
of that information. The terms and conditions of the user agreement, moreover, 
cannot be construed as conferring on the internet service provider the right (in 
violation of Article 23.2 of the Constitution of the Russian Federation) to allow or 
restrict access to information, i.e. to consider itself the owner of that information.

Sending information to a private email account, however, creates conditions for 
the future uncontrolled use of that information.

If the applicant violated the terms and conditions of the user agreement with the 
company, including notably the one prohibiting him from sending confidential 
information to a private email account, this situation must be interpreted as 
violating the rights of the owner of the information, whether it has been disclosed 
to a third party or not.
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Consequently, the impugned provision is not contrary to the Constitution of the 
Russian Federation because:

- it cannot be considered as granting email service providers ownership 
of the information contained in users’ personal messages;

- under that provision, sending such information to a private email 
account can be construed as a violation of the rights of the owner of 
the information if the owner of the information in question has taken 
all the necessary measures to prevent third parties from accessing it 
and has prohibited any disclosure by means of a regulatory instrument 
which has been brought to the user’s attention.

Case 7: Judgment of 10 November 2017 no. 27-П

Identification

a) Russian Federation b) Constitutional Court c) 10 November 2017 d) 27-П e) 
constitutional review (request of a group of deputies of the State Duma) f) Case 
concerning the review of the constitutionality of provisions of the Federal Law “On 
Amendments to Certain Legislative Acts of the Russian Federation with Regard 
to Improving Legislation on Public Events” upon request of a group of deputies of 
the State Duma

Headnotes

Meetings of deputies with voters do not require special notification and agreement 
procedure as long as they do not overstep certain boundaries (aim of the meeting, 
number of persons present etc.).

Summary

The challenged law, which entered into force on 18 June 2017, introduced 
additional legal regulation of the procedure for holding deputies’ meetings 
with voters at all levels. The law distinguishes between meetings of deputies 
with voters, which are held without prior notification in the premises, specially 
designated places and on the inner courtyard territories, and meetings in the 
form of public events (e.g. rally, march, etc.), which require coordination of their 
conduct in the order established by the legislation of the Russian Federation on 
meetings, rallies, demonstrations, marches and pickets. In the latter case, the law 
equates deputies with organisers of public events and obliges to warn the executive 
authorities about organisation thereof.
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The applicants believed that the challenged law, requiring deputies to obtain a de 
facto consent of the executive authorities (local self-government bodies) to hold 
meetings with voters, hinders realisation of their powers. They also believed that 
the law violates the constitutional right of citizens to unhindered individual and 
collective appeals to deputies and creates obstacles to the exercising of citizens’ 
right to hold meetings, rallies and demonstrations. Proceeding from this, the 
applicants ask to declare the disputed law inconsistent with the Constitution of 
the Russian Federation, its Articles 2, 3 (Section 2), 4 (Section 2), 10, 11, 12, 15 
(Section 1), 31, 33, 55, 94-109 and 130-133.

The institute of meetings of a deputy with voters, ensuring their stable ties, refers 
to the statutory characteristics of a deputy as a people’s representative. At the 
same time, it acts as an important form of realisation of the constitutional right of 
citizens to participate in the management of the affairs of the state both directly 
and through their representatives.

The Constitution does not as such provide for the institute of meetings of deputies 
with voters, which empowers the legislator with freedom of manoeuvre in respect 
of regulation thereof. Meanwhile, constitutional requirements concerning the very 
nature of representative government, as well as possible forms and procedures for 
the democratic participation of citizens in implementation thereof, must be taken 
into account.

Since such meetings are, as a rule, open and massive in nature and have a special 
purpose (to inform voters about deputies’ activities and express of voters’ wishes 
in respect of activities of the deputy and his representative body), the legislator has 
the right to determine the procedure for conducting such meetings, including by 
the means of legislation on public events. Therefore, the contested regulation does 
not exceed the requirements of the Constitution of the Russian Federation.

Meetings of deputies with voters in the premises, specially designated places 
and in the inner-yard territories do not require notification, as they take place in 
a restricted (enclosed) space, and bear practically no risks from the perspective 
of security. At the same time, the Constitutional Court of the Russian Federation 
established that the specially designated places (premises), mentioned above, 
shall be designated at least in each settlement, meet the requirements of territorial 
accessibility for voters, be able to be used by deputies of all levels irrespective of 
their political affiliation. However, if the meeting in the inner-city territory “grows” 
into a rally, such a meeting should be held in accordance with the legislation on 
public events.

With regard to the recognition of the possibility of holding meetings of a deputy 
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with voters in the form of a public event, this does not imply an automatic 
extrapolation of all the rules contained in the relevant legislation in respect of 
such events in full. It is necessary to take into account the specifics of the deputy’s 
activity, the purpose-oriented goal of such meetings.

From the existing list of forms of public events, only the form of meeting is 
suitable for achieving their goal, and only the latter requires coordination. With 
that, the Constitutional Court recalled that the concept of “agreeing a public 
event” does not imply that the public authority may, at its discretion, prohibit the 
conduct of an event or change its purpose, place and form. The authorities must 
give compelling reasons for refusing to agree on the holding of the event in the 
declared place and offer the organisers an option that would allow the objectives 
of the public event to be realised.

Simultaneously, the Constitutional Court of the Russian Federation stressed 
that the possibility of holding an unplanned meeting of the deputy with voters 
outside the premises, specially designated places or inner-yard territories under 
the initiative of the voters themselves is not excluded. However, such a meeting 
should be terminated if there is a threat to the security of citizens, normal 
functioning of infrastructure facilities or threats of that kind.

Case 8: Judgment of 8 December 2017 no. 39-П

Identification

a) Russian Federation b) Constitutional Court c) 8 December 2017 d) 39-П e) 
constitutional review (individual complaint) f) Case concerning the review of the 
constitutionality of provisions of Articles 15, 1064 and 1068 of the Civil Code of 
the Russian Federation, subitem 14 of item 1 of Article 31 of the Tax Code of the 
Russian Federation, Article 1992 of the Criminal Code of the Russian Federation 
and Section 1 of Article 54 of the Criminal Procedural Code of the Russian 
Federation upon complaints of G.G.Akhmadeyeva, S.I.Lysyak and A.N.Sergeyev

Headnotes

The tax arrears of legal entities cannot be collected from natural persons accused 
of tax fraud until the legal entity in question has been officially deregistered or 
until a court establishes that it is effectively dormant and no debt can be collected 
from it.
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Summary

I. Three individuals petitioned the Constitutional Court of the Russian Federation 
for a review of the constitutionality of certain provisions of the Civil Code, the 
Tax Code, the Criminal Code and the Code of Criminal Procedure of the Russian 
Federation.

The former CEO and the former accountant of a distillery were ordered by the 
courts dealing with tax disputes to pay 8.2 and 2.7 million roubles respectively 
as compensation for damage caused by them in the commission of crimes (tax 
evasion and concealment of company funds or property). The criminal case 
against the former accountant ended when an amnesty was granted, while the 
case against the former CEO of the company was initially dropped following an 
amnesty, but later reopened. The former CEO was then found guilty of tax evasion 
committed at the time when he was head of the company. The court ordered him 
to pay damages in the amount of 142.5 million roubles.

The applicants argued that the contested provisions allow the courts to order 
individuals charged with tax offences to provide redress for damage caused to the 
state by tax evasion committed by the company that employed them. Because of 
the legal uncertainty surrounding the term “damage”, moreover, the provisions 
also make it possible to equate the amount owed by the company in unpaid taxes 
to the damage caused by the individual. The applicants therefore asked the court to 
declare the impugned provisions incompatible with the Constitution of the Russian 
Federation.

II. The Constitutional Court of the Russian Federation explained the legislative 
provisions which apply in cases where a legal entity’s tax arrears are collected 
from former employees. As a legal entity, the company is indirectly involved 
in any fiscal wrong-doing committed by its officers, usually the CEO and an 
accountant. It is these individuals who, acting in their own interests, as well as in 
the interests of the entity, commit an offence and incur administrative or criminal 
liability. In such cases, the perpetrators of the tax offences, whose unlawful actions 
led to the non-payment of taxes, are not exempt from the obligation to make good 
the pecuniary damage caused by them.

The provisions of Articles 15 and 1064 of the Civil Code and Article 31 (item 1, 
subitem 14) of the Tax Code, taken in conjunction, are not incompatible with the 
Constitution of the Russian Federation.

They imply that the prosecutor and the tax authorities may order individuals who 
have committed tax offences to make good the damage thus caused in an amount 
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equal to the sums not collected by the authorities. The individuals concerned are 
not liable for any penalties incurred by the taxpaying entity.

The fact that the criminal proceedings against the individuals have been 
discontinued or have resulted in a conviction cannot be construed by the courts as 
proof of their guilt with regard to the pecuniary damage caused.

The tax arrears of legal entities cannot be collected from natural persons accused 
of tax fraud until the legal entity in question has been officially deregistered or 
until a court finds that it is effectively dormant and no debt can be collected from 
it. This rule does not apply in cases where the legal entity merely serves as a “cover” 
for the wrongdoings of the individual who controls it.

In determining the individual’s liability, the court may consider his or her financial 
status, the extent to which he or she gained financially from the tax offences, 
the extent of his or her guilt, the penalty for such offences and other material 
circumstances.

Case 9: Judgment of 17 January 2019 no. 4-П

Identification

a) Russian Federation b) Constitutional Court c) 17 January 2019 d) 4-П e) 
constitutional review (individual complaint) f) Case concerning the review of the 
constitutionality of Article 191 of the Law of the Russian Federation “On Mass 
Media” upon complaint of citizen E.G. Finkelshteyn

Headnotes

The prohibitions and restrictions related to the establishment and ownership of the 
media are designed to prevent individuals with foreign citizenship from exercising 
strategic influence and control over Russian media/broadcasting organisations.

Such regulation must meet the requirements of legal certainty, a condition that is 
not fully satisfied by the provisions in question.

Summary

I. In 2014, the law on the media was amended to prohibit foreign nationals from 
founding Russian media outlets, and from owning more than 20% of the shares 
in organisations that set up media outlets. The amendments also precluded such 
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persons from exercising any other indirect influence over television and radio 
broadcasting organisations.

Evgeny Finkelshteyn has dual nationality and holds a 49% stake in the limited 
liability company “Radio Chance”. He turned to the arbitration courts to challenge 
a decision by the extraordinary general meeting of participants in “Radio Chance”, 
to hand over, free of charge, to the other participant - the limited liability company 
“Russian Radio Eurasia”, which holds a 51% stake - a licence (the company’s sole 
asset) to broadcast in St. Petersburg. The courts ruled that Evgeny Finkelshteyn, 
being a citizen of both the Russian Federation and the Netherlands, was not 
entitled to act as a participant in an organisation broadcasting within the territory 
of the Russian Federation and had no right to challenge the decisions of the 
company’s governing bodies.

The applicant argued that a citizen who was a participant in a media outlet and 
who was not in compliance with the requirements of the law should be limited in 
terms of their rights to own, manage and control property only to the extent that 
their shareholding in the media outlet exceeded the 20% limit. Not being fully 
defined, however, the provisions of the Law “On Mass Media” made it possible 
for citizens who possessed foreign nationality to be deprived of all assets owned 
by them, and also restricted them in terms of their right to judicial protection. The 
applicant accordingly asked the Constitutional Court of the Russian Federation 
to review Article 191 of the Law of the Russian Federation “On Mass Media” for 
compliance with the Russian Federation Constitution.

II. The prohibitions and restrictions concerning the establishment and ownership 
of the media are designed to prevent foreign nationals from exercising strategic 
influence and control over Russian media/broadcasting organisations. Since 
such influence may pose a threat to the state’s information security, the contested 
restrictions are constitutionally permissible.

Such regulation, furthermore, must meet the requirements of legal certainty, a 
condition that is not fully satisfied by the provisions in question. Thus, the use 
in the contested provision of the term “participant in a media outlet” alongside 
the term “founder of a media outlet” makes it difficult to determine who the ban 
referred to therein is actually aimed at.

It is not clear whether citizens of the Russian Federation who also possess foreign 
nationality can exercise their corporate rights within the limits of the 20% cap on 
ownership. Nor is it clear to which business entities the cap applies - founders of 
media outlets, broadcasting organisations, or business entities which themselves 
own stakes in broadcasting organisations. Such uncertainty is apt to create 
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unforeseen risks as regards both the property rights of the co-owner and the legal 
capacity of the business entity itself. The legislator, moreover, has not directly 
stipulated any obligation or procedure as regards the disposal of that portion of 
foreign investors’ shareholdings in the founders of media outlets/broadcasting 
organisations which exceeds 20%. This approach is not consistent with the 
requirements of maintaining confidence in the law and stability in civil law 
relations.

Further, challenging a business entity’s transactions and appealing the decisions 
of its governing bodies is unrelated to influencing the organisation’s broadcasting 
policy. Legal regulation purposes, therefore, are not an acceptable justification for 
restricting the rights of a participant in such an entity to judicial protection.

For these reasons, the impugned provision is contrary to the Constitution of the 
Russian Federation.

The federal lawmakers must amend the existing legislation in line with the present 
judgment.

The applicant’s case is to be reviewed once the amendments have been made.

Annex 4: Case statistics

Statistical data on the Judgments of the Constitutional Court of the Russian 
Federation delivered in 1995 – 2020219   

Period 1995 – 
2019

01.01.-
30.04.
2020

Total 602 22

Among them:

Under Article 125 of the Constitution 2 -
Under Section 2 of Article 125 of the Constitution 71 -
Under Section 3 of Article 125 of the Constitution 2 -
Under Section 4 of Article 125 of the Constitution 488 22
Under Section 2 and 4 of Article 125 of the Constitution 26 -
Under Section 5 of Article 125 of the Constitution 13 -

219  ���As previously, the statistics provided cover not the period from establishment of the Constitutional Court of the 
Russian Federation, but the period since 1995 when the relevant statistics form has been developed. Similar 
statistics were submitted for the previous AACC SRD research project, so these numbers are useful also in terms 
of consistency.
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Basis for 
consideration of 
cases resulting 
in delivery of 
Judgments220

Complaints of citizens and their associations 4308 23
Applications of the High Commissioner for Human Rights 
in the Russian Federation 9 -

Requests of the President of the Russian Federation 10 -
Requests of the Federation Council 7 -
Requests of the State Duma 15 -
Requests of 1/5 of members of the Federation Council 3 -
Requests of 1/5 of the deputies of the State Duma 23 -
Requests of the Government of the Russian Federation 1 -
Requests of the Ministry of Justice of the Russian Federation 2 -
Requests of the legislative and executive authorities of 
constituent entities of the Russian Federation 86 -

Requests of the constitutional courts of constituent entities 
of the Russian Federation 1 -

Requests of ordinary or commercial courts, including the 
Supreme Court of the Russian Federation 142 -

Results of 
consideration of 
cases on check of 
constitutionality

the impugned proceedings were recognised as constitutional, 
including cases where constitutional legal meaning of the 
norms was discovered

254 11

The impugned proceedings were recognised as unconstitutional 
in full or in part 336 10

Cases considered under Article 471 of the Constitutional Court Act (without a 
public hearing) 176 19

Judgments220

Statistical data on the case-law of the Constitutional Court of the Russian 
Federation in 2019

Total number of applications221 14809
Total number of judgments 41
Cases considered under Article 471 of the Constitutional Court Act (without a public 
hearing) 30

Basis for consideration of 
cases resulting in delivery 
of Judgments

Complaints of citizens and their associations 40
Requests of the legislative and executive authorities of 
constituent entities of the Russian Federation
Requests of municipal authorities 1
Requests of ordinary or commercial courts, including the 
Supreme Court of the Russian Federation 5

Results of consideration 
of cases on check of 
constitutionality 

The impugned proceedings were recognised as constitutional, 
including cases where constitutional legal meaning of the 
norms was discovered

288

The impugned proceedings were recognised as 
unconstitutional in full or in part 22222

Total number of applications22122222

220  ���The total number of applications differs from the number of judgments of the Constitutional Court as many 
applications (complaints, requests) concerning the same subject were joined and considered together.

221  ���The total number of applications differs from the number of judgments and decisions of the Constitutional Court 
as many applications (complaints, requests) concerning the same subject were joined and considered together.

222  ���Operative part of one judgment may contain several resolutions with different conclusions, therefore the sum of 
“unconstitutional” and “constitutional” resolutions may differ from total number of judgments.
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Total number of decisions 3640

Basis for 
consideration of cases 
resulting in delivery 
of Decisions

Complaints of citizens and their associations 3472
Requests of 1/5 of the deputies of the State Duma 2
Requests of the legislative and executive authorities of 
constituent entities of the Russian Federation 1

Requests of municipal authorities 8
Requests of ordinary or commercial courts 12
Other decisions (refusal to clarify decision or judgment; 
finalising correspondence with applicant; ) 145
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15. Tajikistan

Constitutional Court

Overview
According to Part 1 of Article 30 of the Constitution of the Republic of Tajikistan, 
the freedom of expression is guaranteed, according to which everyone is 
guaranteed freedom of speech, press, and the right to use the media. According 
to Part 1 of Article 8 of the Constitution, public life develops on the basis of 
political and ideological pluralism. Examples of relevant legislation are the Law 
“On periodicals and other media” (2013) and the Law “On appeals of individuals 
and legal entities” (2016). Tajikistan is a state party to the International Covenant 
on Civil and Political Rights (ICCPR). Part 2 of Article 30 of the Constitution 
also contains grounds for the restriction of the freedom of expression, such as to 
prevent propaganda and agitation inciting social and racial, national, religious and 
language enmity and hostility. There are other constitutional provisions relevant 
to the restriction of rights, such as the provision on the state of emergency (Article 
46). Restrictions are also contained in laws regulating the media, such as within 
the context of the publication of deliberately false information, or libelous and 
provocative information infringing on the honor and dignity of citizens, state 
bodies, public associations and other organizations. The Constitution of Tajikistan 
and legislation do not directly stipulate the right of citizens to access the internet. 
However, indirectly, such a right is recognized by Article 23 of the Constitution, 
Article 19 of the Law “On electronic communications”, and other acts. Issues 
regarding the blocking, filtering, or regulating of specific content on the internet 
are resolved in a general manner and solely based on the Law “On electronic 
communications”.

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet
Annex: List of cited legal provisions
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I. Defining freedom of expression

A. Scope and character 

Freedom of expression is one of the most important elements of a democratic and 
legal state. Freedom of expression in the Republic of Tajikistan is guaranteed at 
the level of the Constitution and other laws in force, which are mentioned below 
with specific examples.

In Part 1 of Art. 30 of the Constitution of the Republic of Tajikistan freedom of 
expression is guaranteed, according to which everyone is guaranteed freedom of 
speech, press, and the right to use the media. Also in Tajikistan according to part 1 
of Art. 8 of the Constitution of the Republic of Tajikistan, public life develops on 
the base of political and ideological pluralism.

An important element of freedom of expression is the Laws of the Republic of 
Tajikistan “On periodicals and other media” of March 19, 2013, and “On appeals 
of individuals and legal entities” of July 23, 2016.

The Law of the Republic of Tajikistan “On periodicals and other media” 
recognizing the freedom of the periodical press and other mass media establishes 
the following: Everyone has the right to freely obtain receive and disseminate 
information in addition, express their beliefs and disseminate them in the 
periodical press and other mass media in the forms established by law (part 2, Art. 3).

It should be noted that this law for any violation of the freedom of the periodical 
press and other mass media by a person, officials of state and public bodies, including 
interference with the professional activities of the media editorial office, illegal 
suspension and (or) termination of it activities, liability is provided (part 3, Art. 3).

The Law of the Republic of Tajikistan “On appeals of individuals and legal 
entities”, strengthening the constitutional right of citizens to appeal, defines its 
four main forms: application, request, proposal and complaint (Art. 1).

According to Art. 5 of this law, discrimination related to nationality, race, gender, 
language, religion, political position, social status, education and property, as well 
as ownership, location, organizational legal form of legal entities is prohibited in 
the exercise of the right to appeal.

The Republic of Tajikistan, being a democratic state, is a party to a number of 
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international and regional regulatory legal acts containing provisions on freedom 
of expression. These documents are:

a) The Universal Declaration of Human Rights
b) The International Covenant on Civil and Political Rights
c) The International Covenant on Social, Economic and Cultural Rights
d) Convention on the Elimination of All Forms of Racial Discrimination
e) Convention on the Rights of the Child
f) CIS Convention on Human Rights and Fundamental Freedoms

B. Rights holders 

According to the norms of the Constitution and legislative acts of the Republic of 
Tajikistan, a natural person is a key subject of freedom of expression. However, 
separate legislative acts do not exclude legal entities from the number of subjects 
of freedom of expression. So, the Law of the Republic of Tajikistan “On appeals 
of individuals and legal entities”, recognizing the rights of legal entities to appeal 
in person or jointly with others and (or) through their authorized representatives 
(Art. 7), prohibits the prosecution of legal entities related to their appeal to the 
relevant authorities and organizations criticizing the activities of bodies and 
organizations or officials in order to restore or protect their rights, freedoms and 
legitimate interests, or rights, freedoms and legal interests of other persons (Art. 6).

Art. 17 of the Constitution recognizes the same rights and freedoms for all 
citizens. Exceptions to the general rules may be members of the Majlisi milli (the 
National Assembly) and deputies of the Majlisi namoyandagon (the Assembly of 
Representatives), since, according to part 1 of Art. 7 of the Constitutional Law of 
the Republic of Tajikistan “On the Majlisi Oli of the Republic of Tajikistan” (the 
parliament of the country), members of parliament have the right, regardless of the 
will of voters, to freely express their opinion, vote according to their conviction.

C. Obligations

Tajikistan, being a party to the International Covenant on Political and Civil 
Rights of 1966, under Art. 19 undertook to ensure freedom of speech and freedom 
of expression.

This international norm ensures in Tajikistan not only by the Constitution and 
ordinary legislative acts, but also by special thematic sub-legislative acts. So, by 
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Decree of the President of the Republic of Tajikistan of February 7, 2009, No. 
622 “On the response of officials to critical and analytical materials of the media”, 
ministries, departments, enterprises, organizations and local executive bodies of 
state power are obliged to support the activities of the media aimed at constructive 
and fruitful cooperation and take urgent concrete measures to respond to critical 
comments and suggestions expressed in the media.

Tajikistan, recognizing non-state actors (non-profit organizations) as the most 
important element of public and political life (Art. 8 of the Constitution), in the 
process of realizing the right to freedom of expression, actively cooperates with 
them. An example would be the Interdepartmental Coordination Council under the 
Commissioner for Human Rights in the Republic of Tajikistan, which, on a par 
with state bodies, includes representatives of the civil society institution.

II. Legitimate restrictions

A. Model of restrictions

Art. 46 of the Constitution of the Republic of Tajikistan provides that in case of a 
real threat to the rights and freedoms of citizens, independence of the state and its 
territorial integrity, natural disasters, as a result of which the constitutional bodies 
of the republic cannot function normally, a state of emergency is declared as a 
temporary measure to ensure the safety of citizens and the state.

The state of emergency shall be up to three months. In necessary cases, the 
President of the Republic of Tajikistan may extend this period.

If there is propaganda and agitation inciting social, racial, national, religious and 
linguistic hostility and hostility, the constitutional provision states that freedom of 
expression is subject to restriction (Article 30).

Human freedom, not being an absolute concept, is limited by the rights and 
freedoms of others. Therefore, it is logical that the constitutional provision in 
order to protect the legitimate rights and interests of others, as well as to ensure 
peace and to prevent crime against the world and humanity, restricts freedom of 
expression.

In this context, Art. 6 of the Law of the Republic of Tajikistan “On the press 
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and other media”, provides: Publication of information constituting a state or 
other secret protected by law, calls for the violent overthrow or change of the 
constitutional system, defaming the honor and dignity of the state, propaganda 
of war, terrorism in all its manifestations, racial, national, religious exclusivity or 
intolerance, pornography, calls for other criminal offenses are prohibited in the 
media.

The use of the media for interfering in the personal lives of citizens, publishing 
deliberately false information, libelous and provocative information infringing 
on the honor and dignity of citizens, state bodies, public associations and other 
organizations is prohibited and punishable by law.

When the media violate this norm, their activities are subject to termination based 
on a court decision (Art. 14).

B. Content of restrictions

Art. 30 of the Constitution of the Republic of Tajikistan and Art. 2 The Law of the 
Republic of Tajikistan “On periodicals and other media”, guaranteeing freedom of 
speech and freedom of expression, prohibits state censorship and prosecution for 
criticism in all its forms.

C. Standards of review

Judicial practice, although one does not remember cases of infringement of the right 
to freedom of expression, the judicial authorities, especially the Constitutional 
Court, are closely monitoring to prevent infringement of this right.

Procedural legislative acts, including the Constitutional Law of the Republic of 
Tajikistan “On the Constitutional Court of the Republic of Tajikistan” recognize 
such standards of legal proceedings as openness, equality and competition.

According to these standards, the parties to the proceedings enjoy equal rights to 
file challenges and petitions, participate in their investigation, present evidence, 
present their arguments and explanations to the court, appear in court debates, 
exercise other procedural rights and obligations stipulated by procedural legislative 
acts.

As Tajikistan is an integral part of the world community, Art. 10 of the Constitution 
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of Tajikistan establishes the primacy of international legal acts recognized by 
Tajikistan. Therefore, international legal acts recognized by Tajikistan play a 
crucial role in the consideration of any cases by judicial authorities, including 
cases involving the right to freedom of expression.

III. Impact of the internet

A. Relevant laws and regulations

The Constitution of Tajikistan and legislative acts do not directly stipulate the right 
of citizens to access the Internet. However, indirectly, such a right is recognized by 
the Constitution of Tajikistan (Art. 23), the Law of the Republic of Tajikistan “On 
electronic communications” (Art. 19) and other acts.

Issues regarding blocking, filtering, or regulating specific content on the internet 
are resolved in a general manner and solely based on the Law of the Republic of 
Tajikistan “On electronic communications”.

B. Judicial interpretation

Judicial authorities, including the Constitutional Court of the Republic of 
Tajikistan, closely monitor that citizens' constitutional rights to freedom of 
expression is not violated, and so far, there is no precedent in judicial practice for 
considering issues related to freedom of expression on the Internet.

Annex: List of cited legal provisions

1. The Constitution of the Republic of Tajikistan of November 6, 1994:

• Art. 18. Personal integrity guaranteed by the state.
• Art. 23. Secrecy of correspondence, telephone conversations, telegraphic 

and other personal communications ensures, except as otherwise 
provided by law.
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• Art. 30. Everyone is guaranteed freedom of speech, press, and the 
right to use the media. Propaganda and agitation inciting social, racial, 
national, religious and linguistic hostility and hostility prohibited. State 
censorship and prosecution of criticism prohibited. Law determines the 
list of information constituting a state secret.

2.    The Constitutional Law of the Republic of Tajikistan “On the Constitutional 
Court of the Republic of Tajikistan” dated July 26, 2014:

• Art. 19 (part 1). Proceedings in the Constitutional Court of the Republic 
of Tajikistan are open, with the exception of cases when this contradicts 
the interests of protecting state secrets, ensuring the safety of citizens, 
the inviolability of their personal lives and protecting public morality.

• Art. 21 (part 1). The trial in the Constitutional Court of the Republic of 
Tajikistan takes place based on the adversarial and equal rights of the 
parties.

• Art. 21 (part 2). Parties to legal proceedings shall enjoy equal rights 
to file challenges and petitions, to participate in their investigation, to 
submit evidence, to present their arguments and explanations to the 
court, to appear in judicial debates, and to exercise other procedural 
rights and obligations provided for by this constitutional law.

3.    The Constitutional Law of the Republic of Tajikistan “On the Majlisi Oli of 
the Republic of Tajikistan” of April 19, 2000:

• Art. 7 (part 1). Member of the Majlisi milli and deputy of the Majlisi 
namoyandagon, regardless of the will of voters, have the right to 
express their opinion freely, vote on their own conviction.

4.    The Law of the Republic of Tajikistan “On periodicals and other media” of 
March 19, 2013.

5.    Law of the Republic of Tajikistan “On electronic communications” dated May 
10, 2002.
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16. Thailand

Constitutional Court

Overview
The Constitution of the Kingdom of Thailand recognizes freedom of expression in 
many perspectives. Both an individual person and a media professional are recognized 
and guaranteed the right to freedom of expression. A general provision on the matter 
is Section 34 of the Constitution recognizing the liberty to express opinions, make 
speeches, write, print, publicize and express by other means. Additionally, academic 
freedom is also included in the constitutional provision. As regards the issue of 
the internet, Section 36 of the Constitution recognizes that a person shall enjoy the 
liberty of communication by any means. Accordingly, the exercise of the liberty of 
communication through the internet channel is guaranteed under this section. Freedom 
of expression is recognized likewise in the Thai ordinary legislation, to illustrate, the 
Official Information Act, B.E. 2540 (1997). In respect of the restrictions of freedom of 
expression, Section 25 and Section 26 of the Constitution contain general provisions 
on the exercise of rights and liberties and the standard review regarding the enactment 
of law on the restrictions of rights and liberties, respectively. While, the specific 
provision on the restriction of freedom of expression is enumerated in Section 34 of 
the Constitution. As for the restriction of the communication through the internet, 
Section 36 paragraph two of the Constitution, a basic provision on the restriction 
of the liberty of communication, is capable of applying to the matter. The provision 
provides that censorship, detention, or disclosure of information communicated 
between persons can be carried out by an order or a warrant issued by the Court 
or other grounds as prescribed by law. Examples of ordinary legislation regarding 
communication through the internet channel and the legal liability of internet 
intermediaries can be demonstrated by the Act on Commission of Offence Relating to 
Computer, B.E. 2550 (2007) and its Amendment Act, B.E. 2560 (2017). Lastly, on the 
issue of the international commitment on the recognition of freedom of expression, the 
Kingdom of Thailand is a state party to both international and regional instruments, 
i.e. the International Covenant on Civil and Political Rights (ICCPR) and the ASEAN 
Human Rights Declaration (AHRD).   

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet

Annex: 
A. Overview of the Constitutional Court
1. List of cited legal provisions
2. List of cited cases
3.	Summaries	of	significant	cases
4. Case statistics
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I. Defining the freedom of expression

A. Scope and character 

1. Constitutional provisions

Recognized internationally as a significant freedom containing universal value, the 
freedom of expression is recognized and stated in both the Universal Declaration 
of Human Rights (UDHR)223 and the International Covenant on Civil and 
Political Rights (ICCPR)224 for the purpose of protecting the freedom of opinion 
and expression as well as academic freedom exercised by an individual, the 
community, and the media, by any means. 

The Constitution of the Kingdom of Thailand recognizes the freedom of 
expression in the same way as recognized in the international instruments as it is 
party to both the UDHR and ICCPR. In this regard, according to the Constitution, 
the most important constitutional provisions on the freedom of expression relating 
to an individual person and the community consist of the following Sections.

Section 34 recognizes the freedom of expression regarding the liberty to express 
opinions, make speeches, write, print, publicize and express by other means. 
Academic freedom is also protected. Therefore, Thai people enjoy the liberty 
to express opinions, make speeches, write, print, publicize and express by other 
means including academic freedom on the matter. 

Section 36 recognizes the liberty of communication by any means; accordingly, 
censorship, detention or disclosure of information communicated between persons 
shall not be permitted. 

Section 41 recognizes the freedom of an individual person as well as the 
community to be informed and have access to public data or information in the 
possession of a State agency.

In addition to an individual person and a community, the Constitution also 
recognizes the freedom of expression of the media. It is Section 35 of the 

223  ���Universal Declaration of Human Rights, Article 19: “Everyone has the right to freedom of opinion and 
expression; this right includes freedom to hold opinions without interference and to seek, receive and impart 
information and ideas through any media and regardless of frontiers.”

224  ���International Covenant on Civil and Political Rights, Article 19, paragraph one and paragraph two: “1. Everyone 
shall have the right to hold opinions without interference. 2. Everyone shall have the right to the freedom of 
expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, 
regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his 
choice. …”
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Constitution which states that a media professional enjoys the liberty to present 
news or express opinions in accordance with professional ethics. The closure 
of a newspaper or other mass media in deprivation of such the liberty as well as 
censorship by a competent official of any news or statements made by a media 
professional before the publication shall not be permitted.

Nonetheless, the freedom of expression recognized by the Constitution with 
aforementioned Sections elaborately provided above is subject to the legal 
conditions stated by the Constitution itself. The substantial details of such 
conditions will be delivered onward in “II. Legitimate restrictions”. 

The full legal provisions of the aforementioned Sections are elaborated in Annex 1 
to the Fact File. 

2. Legal provisions in ordinary legislation

There are legal provisions in ordinary legislation which define the extent of 
the freedom of expression. The prescription of such legislation provides both 
guaranteeing and limiting of exercising this freedom. 

The provision defining the scope of the freedom of expression is the Official 
Information Act, B.E. 2540 (1997). This Act contains the provisions of law 
endorsing the people’s right to exercise the freedom of expression regarding the 
acknowledgment and acquisition of official information from a State agency. It 
provides an important definition to the freedom of expression in the way that such 
freedom is not merely the presentation of opinions or views; rather, it also includes 
the freedom to seek and receive official information possessed by the State agency.

According to the Act, section 7 states that a State agency shall at least publish 
official information as provided in subparagraph (1) to (5) in the Government 
Gazette, to illustrate: the structure and organization of its operation; the summary 
of important powers and duties and operational methods etc. While section 9 
provides that a State agency shall make available several substances of official 
information for public inspection: for example; a result of consideration or a 
decision which has a direct effect on a private individual including a dissenting 
opinion and an order relating thereto, etc. In addition, section 11 provides the right 
for an individual person to submit a request for any official information with a 
reasonable mention of the intended information which is other than the official 
information already published in the Government Gazette. 
  
Nonetheless, the decision of a State agency to provide official information under 
the aforementioned Sections shall be made according to the legal conditions 
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stipulated by Official Information Act, B.E. 2540 (1997).

3.	Ratified	international	treaties

The Kingdom of Thailand has been State parties to international instruments on 
human rights regarding the freedom of expression as well as taken part in the 
regional cooperation on the issue of human rights. 

In the international sphere, the Kingdom of Thailand was among the first 48 
countries to endorse and adopt the first recognized instrument on the freedom 
of expression in 1948: it is the Universal Declaration of Human Rights 1948. 
Afterwards, the Kingdom of Thailand has become the State party to the principal 
international convention on human rights which recognizes the freedom of 
expression: International Covenant on Civil and Political Rights 1976; accession 
in 1996225. The implementation of the aforementioned international obligations 
can be illustrated by the constitutional provisions and law as mentioned above in 
parts I.A.1 and I.A.2 of this fact file.

While for the regional cooperation, the Kingdom of Thailand as a member 
of ASEAN – Association of Southeast Asian Nations, a regional cooperation 
organization of Southeast Asia, has also adopted the ASEAN Human Rights 
Declaration (AHRD). The achievement resulting from this adoption was further 
enhanced with the establishment of the ASEAN Intergovernmental Commission 
on Human Rights (AICHR): an overarching institution with overall responsibility 
for the promotion and protection of human rights in ASEAN. As a result, Thailand 
has a commitment with other ASEAN members to pursue forward-looking 
strategies to strengthen the regional cooperation on human rights. 

4. Scope of the freedom of expression

According to the above in parts I.A.1 and I.A.2, the types of expression fall within 
the scope of the freedom of expression are those recognized by the Constitution as 
well as the Official Information Act, B.E. 2540 (1997). 

On the other hand, the types of expression excluded from the scope of the freedom 

225  ���In addition to the Universal Declaration of Human Rights 1948 and International Covenant on Civil and 
Political Rights 1976, the Kingdom of Thailand has acceded to a number of UN human rights treaties; the 
following are particularly relevant to the freedom of expression: 

- Convention on the Rights of the Child (CRC) - accession as of 27 Mar 1992;  
- International Covenant on Economic, Social and Cultural Rights (ICESCR) - accession as of 05 

September 1999;
- International Covenant on the Elimination of All Forms of Racial Discrimination (ICERD) - accession 

as of 28 January 2003;
- Convention on the Rights of Persons with Disabilities (CRPD) - accession as of 29 July 2008.
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of expression are those stipulated in section 34 paragraph one of the Constitution. 
This provision states a general principle on the restriction of exercising such a 
liberty by imposing that the restriction of the freedom of expression can be limited 
through the provisions of law specifically enacted for the purpose of maintaining 
the security of the State, protecting the rights or liberties of other persons, 
maintaining public order or good morals, or protecting the health of the people.

The example of exercising the freedom of expression in the way that does not fall 
within the legal recognition could be illustrated by the provision on contempt of 
court as stipulated in section 38, the last paragraph, of Organic Act on Procedures 
of the Constitutional Court, B.E. 2561 (2018). According to section 38, criticism 
addressed against an order or ruling made in good faith without using any words 
or connotations that are rude, sarcastic or malicious shall not constitute an offence 
of contempt of the court. Therefore, in case a person criticizes an order or ruling of 
the Constitutional Court in bad faith by using any words or connotations that are 
rude, sarcastic or malicious, such an address is obviously contrary to law and does 
not fall within the scope of the freedom of expression.
 
In addition, as for the issue of judicial interpretation, the Constitutional Court also 
rules on a precedent regarding the type of expression that does not fall within the 
scope of the freedom of expression. It is the Constitutional Court’s Ruling No. 
28-29/2555 (2012) Dated 10th October 2012. According to the Ruling, the main 
issue of the request relating to a request for the constitutionality of a Criminal 
Code’s provision on charges of defamation, insult or showing hostility towards the 
King, Queen, Heir Apparent or Regent, since such a provision may result in the 
restriction of the freedom of expression. The Constitutional Court held that this 
section of the Criminal Code was enacted to preserve state security, or to maintain 
public order or good morals of the people under section 45, paragraph two, of 
the Constitution, being a condition for imposing a restriction on the freedom 
of expression as provided under the Constitution. Furthermore, the prescription of 
penalties under this section was only made to the extent of necessity and suitability 
to the characteristics of the offence. The offence of defamation, insult or showing 
hostility to the King, Queen, Heir Apparent or Regent was more serious than 
defamation or insult to a regular person under section 326 of the Criminal Code. 
Also, in order to guard and protect the King, Queen, Heir Apparent or Regent 
from being easily violated by way of defamation, insult or hostility, there was no 
exception for the offence or excuse from penalty as would be the case of section 
329 and section 330 of the Criminal Code. Moreover, the mentioned provision 
was applied generally without being specifically directed at any particular case 
or person, and did not affect the essential substance of the freedom of expression 
provided under section 45 paragraph one of the Constitution. A person still 
enjoyed the freedom of expression within the parameters of the Constitution and 
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the law. Therefore, such a section of the Criminal Code was neither contrary to nor 
inconsistent with section 29 and section 45 paragraph one and paragraph two of 
the Constitution.     

B. Rights holders 

1. Rights holders

The Constitution recognizes the exercise of the freedom of expression to both 
an individual and the legal person. According to section 25 of the Constitution, 
it is stated that a person shall enjoy the rights and liberties to perform any act 
which is not prohibited or restricted by the Constitution or other laws, and shall 
be protected by the Constitution, insofar as the exercise of such rights or liberties 
does not affect or endanger the security of the State or public order or good 
morals, and does not violate the rights or liberties of other persons. Furthermore, 
section 35 which regards the liberty to present news or express opinions of a 
media obviously states that the owner of a newspaper or other mass media shall be 
only a Thai national.

Nonetheless, the Constitution itself does not expressly exclude the protection of 
rights and liberties to foreign people and entities. In this regard, they may however 
enjoy such rights and liberties according to specific provisions of law. The 
application of relevant law will depend on each particular case. 

2.	Different	levels	of	the	freedom	of	expression 

According to the Constitution, there are two particular categories of person and 
legal entity which legally exercise higher levels of the freedom of expression, 
however, within the limitation of the constitutional provisions: i.e. the media 
professional and members of the House of Representatives, members of the 
Senate, and the members of the National Assembly, at a sitting of each Assembly. 

For the media professional, it is stated in section 35 paragraph two and three of the 
Constitution that the closure of a newspaper or other mass media in deprivation 
of their related liberty shall not be permitted. Additionally, censorship by a 
competent official of any news or statements made by a media professional before 
the publication in a newspaper or any media shall not be permitted as well, except 
during the time when the country is in a state of war.

While, section 124 paragraph one and two of the Constitution state the principles 
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that the addresses of the members of the House of Representatives or the Senate or 
the National Assembly, at a sitting of each assembly, express in giving statements 
of fact or opinions or in casting the votes are absolutely privileged. No charge or 
action in any manner whatsoever shall be brought against such member. However, 
such a privilege does not extend to words expressed at a sitting which broadcasts 
through radio or television or any other means if such words appear out of the 
precinct of each Assembly and the expression of such words constitutes a criminal 
offence or a wrongful act against any other person who is not a Minister or 
member of each Assembly. 

C. Obligations 

1. Legal obligations of the state

Elaborately described in parts I.A.1 and I.A.2 above; the provisions of the 
Constitution provide both the legal obligations in guaranteeing the freedom of 
expression as well as the endorsement of accessing to information possessed by 
the State agency to the people.

In addition to the aforementioned provisions of the Constitution and the ordinary 
legislations, the Constitution also provides the positive steps in expressing 
opinions and participating in the particular legal processes. Those constitutional 
provisions could briefly elaborate as following. 

Section 58 provides the rights to Thai people and the community to take part in 
the procedures prior to the implementation or granting a permission by the State 
of any activities which may severely affect the natural resources, environmental 
quality, health, sanitation, quality of life or any other essential interests through 
the channel of a public hearing. Subsequently, the State shall take the people 
and community’s opinion, views, and concerns into consideration for the 
implementation or granting of permission. 

Section 77 paragraph two and section 256 (8) concern the duties of the State 
regarding the enactment of new law and the amendment of the Constitution. For 
section 77 paragraph two; the provision states a duty to the State when the new 
law are on plan to enact that it must provide information relating to the results of 
the consultation between the State and the relevant stakeholders as well as impacts 
analysis occurring from such a new law to the people in order that the people shall 
able to acknowledge the implication of that law in case it is enacted afterwards. 
While section 256 (8) provides that in the case where the draft Constitutional 
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Amendment is an amendment to specific chapters of the Constitution, before 
presenting the Constitutional Amendment to the King for Royal Assent, the State 
must arrange a national referendum in order that Thai people are able to express 
their opinion regarding such an amendment. 

2. Obligations of non-state actors

The media, social society, and the community are the sectors which play an 
important role in guaranteeing the freedom of expression in Thailand. As 
mentioned above, the constitutional provisions recognize and support the role of 
the media regarding its missions. Accordingly, the media, such as Isara News, 
Thai Public Broadcasting Service or Thai PBS, are able to present and disseminate 
factual information and news analysis to the public freely. Most significantly, they 
can be the representatives of the suffering people to demand justice for them. 

Furthermore, the Constitution also provides the rights to the community to 
perform tasks in order to protect the freedom of expression. It is section 41 which 
recognizes that a person and a community shall have the right to be informed 
and have access to public data or information in the possession of a State agency 
as well as the right to present a petition to a State agency and be informed of the 
result of its consideration expeditiously.

II. Legitimate restrictions

A. Model of restrictions

1. General provision on rights restrictions in the Constitution

As mentioned in part I.B.1 above, the Constitution provides the general provision 
on the rights restrictions in section 25.  

Accordingly, exercising any kinds of rights and liberties, a person shall perform 
any act in the manner which is not prohibited or restricted by the Constitution 
or other laws. Furthermore, such performance shall be constitutionally protected 
insofar as it does not affect or endanger the security of the State or public order 
or good morals, and does not violate the rights or liberties of other persons. In 
addition, the exercise of rights and liberties shall be in accordance with the rules 
and procedures prescribed by law, or even the lacking of such rules and procedures 
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prescribed by law, it must still be consistent with the spirit of the Constitution.

2.	Specific	Constitutional	provisions	for	the	legitimate	restriction

There are Sections in the Constitution which stipulate grounds for restricting 
the freedom of expression. Those restrictions are stated in the provisions which 
guarantee the freedom of expression as the legal conditions for exercising such 
freedom. Such provisions and the relevant reasons for limitations are as following.

The first paragraph of section 34 recognizes the liberty of a person to express 
opinions, make speeches, write, print, publicize and express by other means. In 
the meantime, it also stipulates the restriction on exercising such liberty for the 
purposes of maintaining the security of the State, protecting the rights or liberties 
of other persons, maintaining public order or good morals, or protecting the health 
of the people.

While the second paragraph of this section imposes the restriction regarding the 
exercise of the freedom of expression for the performance of academic freedom. 
The limitations are that the exercise of such liberty shall not be contrary to the 
duties of the Thai people or good morals, and shall respect and not obstruct the 
different views of another person.

Furthermore, section 36 also states the restriction regarding the liberty of 
communication by any means. The limitation is that censorship, detention, or 
disclosure of information communicated between persons can be permitted by 
an order or a warrant issued by the Court or where there are other grounds as 
provided by law.

For the issue concerns the exercise of the freedom of expression by the media 
professional, the Constitution states the principle in section 35. The provision 
permits the State’s authority to censor the news or statements only one occasion 
that is in a state of war. Additionally, the performance of the liberty enjoyed by the 
media professional shall also be in accordance with professional ethics.

Nonetheless, according to the Constitution, it is obvious that the restriction of 
the State to the performance of the freedom of expression as well as other rights 
exercised by the people shall be in accordance with section 26 paragraph two 
which states that the restriction of the rights and liberties shall also be of general 
application, and shall not be intended to apply to any particular case or person.
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3. Laws and regulations limiting the freedom of expression

There are laws and regulations of which significantly limit the freedom of 
expression. Those provisions could be illustrated by the legal provisions as 
following.

1. Civil and Commercial Code 

Section 423 provides that a commission of a person who asserts or circulates as 
a fact contrarily to the truth which is injurious to the reputation or the credit of 
another or his earnings or prosperity in any other manner shall compensate the 
other for any damage arising wherefrom.

2. Martial Law, B.E. 2457 (1914)

Section 9 and Section 11 concern the restrictions on the exercise of the freedom 
of expression during the period a Royal Proclamation is issued. Section 9 permits 
the authority to inspect a message, a letter, a telegraph, as well as a book, a printed 
matter, a newspaper, an advertisement, and a verse or poem. While Section 11 
allows the authority to prohibit the issuance, disposal, distribution or dissemination 
of any book, printed matter, newspaper, advertisement, verse or poem as well as 
any advertising, showing of entertainment or receiving or broadcasting radio or 
television.

The basic purpose of the aforementioned provisions are stated in Section 12 that 
the prevention of the enemy from using them or for the benefit of military service.

3. Act on Organization to Assign Radio Frequency and to Regulate the Broadcasting 
and Telecommunications Services B.E. 2553 (2010)

This Act provides the restrictions to the sound broadcasting, television broadcasting 
and telecommunications operators in order to protect the rights and benefit of the 
consumer. Those provisions are section 31 and section 32. 

Section 31 confers the authority to the National Broadcasting and Telecommunications 
Commission “NBTC” to inspect the operators hereof to prevent them from taking 
any action that may be deemed as unfair treatment for the benefit of consumer 
protection from being exploited by the sound broadcasting, television broadcasting 
and telecommunications operators. In case there may be deemed as an unfair 
treatment to the consumers by using their network or advertisement in the manner 
of undue profit making, or causing annoyance by whichever means as specified 
by the NBTC, it shall have the power to order the operators to refrain from taking 
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such acts.

Section 32 provides a measure for protecting the benefit of individual right 
of privacy and freedom to communicate by means of telecommunications. 
It confers the authority to the NBTC to prescribe measures for protection of 
telecommunications service users’ rights related to personal information, privacy 
rights and freedom to communicate by means of telecommunications. In the 
case where there is an offense of illegal interception, utilization or disclosure of 
message, information or any other data by means of telecommunications, it shall 
be deemed that the NBTC is the damaged person under the Criminal Procedure 
Code. Accordingly, the NBTC shall have the power to suspend or revoke his 
telecommunications business license.

Additionally, section 41 and section 45 of the Act also provides the legal 
conditions for the use of radio frequencies for the purpose of sound broadcasting 
or television broadcasting services in order to protect public interests. The 
provisions state the principle that such a person shall obtain a license under this 
Act. The license application and permission shall be in accordance with the 
criteria, procedures, and conditions as prescribed by the NBTC. While, any person 
who wishes to use spectrum for the purpose of telecommunications business 
operation shall obtain a license under this Act by means of spectrum auctions in 
accordance with the criteria, procedures, duration, and conditions as prescribed by 
the NBTC.

4. Act on Commission of Offence Relating to Computer, B.E. 2550 (2007) and the 
Amendment Act, B.E. 2560 (2017)

Section 14 states that any person who commits any of the specific crimes 
prescribed by the Act shall be liable to imprisonment for not more than five years, 
e.g. dishonestly or deceitfully bringing into a computer system computer data 
which is distorted or forged; either in whole or in part,  bringing into a computer 
system computer data which is false, in such a manner likely to cause damage to 
the maintenance of national security, public safety, national economic security, or 
infrastructure for the common good of the Nation, or to cause panic amongst the 
public.

5. Emergency Decree on Public Administration in Emergency Situations, B.E. 
2548 (2005)

Section 9 paragraph one (3) imposes restriction on exercising the freedom of 
expression regarding reporting, distribution, or dissemination of information in 
time of emergency. The purpose of these limitations is to avert any adverse impact 
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on state security, peace and order or public morality during time of national 
crisis. The section provides the Prime Minister the power to issue the orders, i.e. 
to prohibit any news reporting, distribution or dissemination of books, printed 
matters or other media containing any account that may create fear among the 
people or that are intended to spread inaccurate news/information to generate 
misunderstanding about the emergency situation with adverse impact on state 
security, peace and order or public morality, both in the areas where a state of 
emergency has been declared or throughout the kingdom.

6. Official Information Act; B.E. 2540 (1997)

Section 15 paragraph one, subparagraph one to seven of this Act imposes the limit 
to particular kinds of official information that the State agency may not disclose 
such information to the public in order to protect public interests as well as the 
interests of the private individuals concerned. For example, section 15 (1), a State 
agency or State official may issue an order prohibiting the disclosure of official 
information which will jeopardize the national security, international relations, or 
national economic or financial security or will result in the erosion of the efficiency 
of law enforcement or failure to achieve its objectives, whether or not it is related 
to litigation, protection, suppression, verification, inspection, or knowledge of the 
source of the information, etc.

7. Criminal Code

Section 116 imposes that whoever makes an appearance to the public by words, 
writings or any other means which is not an act within the purpose of the Constitution 
or for expressing an honest opinion or criticism in order to bring about a change 
in the Laws of the Country or the Government by the use of force or violence or 
to raise unrest and disaffection amongst the people in a manner likely to cause 
disturbance in the country; or to cause the people to transgress the laws of the 
Country. Such a person shall be punished with imprisonment not exceeding seven 
years.

In addition, section 326 also imposes the provision on defamation which states 
that whoever, imputes anything to the other person before a third person in a 
manner likely to impair the reputation of such other person or to expose such other 
person to be hated or scorned, is said to commit defamation, and shall be punished 
with criminal punishments.
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B. Content of restrictions

1. Scope and meaning of the restrictions

Inscribed in the Preamble of the present Constitution of the Kingdom of Thailand, 
it was drafted by a Constitution Drafting Committee with the aim at providing the 
doctrine of governance and as a guide for prescribing new mechanisms to reform 
and strengthen the governance of the country. By virtue of the aforementioned 
purpose, the Constitution’s provisions are set to guarantee, safeguard and protect 
Thai people’ s rights and liberties more clearly and inclusively by recognizing 
that the Thai people’s rights and liberties as the doctrine. While the restriction 
and limitation thereon are exceptions in order that the exercise of such rights 
and liberties are subject to the rules for protecting the public: i.e. to maintain the 
security of the State, to protect the rights or liberties of other persons, as well as 
to prevent the cause of damage to another person, and to maintain public order 
or good morals. Accordingly; the restrictions for the exercise of the freedom of 
expression were stipulated on the same enumerated grounds to the will of the 
Constitution which aim at strengthening peaceful livelihood of the country to all. 

The ordinary legislation does not differ from the purpose of the Constitution. Their 
grounds for imposing the limit to the exercise of the freedom of expression are to 
safeguard the tranquillity to the nation by not permitting anyone to exercise the 
freedom exceedingly. 

Additionally, the Constitutional Court also elaborated the content of the grounds 
for restrictions in several Constitutional Court’s Rulings regarding the exercising 
of the freedom of expression, i.e. Constitutional Court Ruling No. 30/2555 (2012) 
Dated 24th October B.E. 2555 (2012).

This case concerned the refusal for a license to display, offer for rent, exchange or 
distribute a film named “Insects in the Backyard” in the Kingdom, issued by the 
Film and Video Censorship Board, pursuant to the Films and Video Recordings 
Act B.E. 2551 (2008). The rationale of refusal was on the grounds that the 
substance of this film was inconsistent with the good morals of the people. Thus, 
the issues regarding the constitutionality of the provisions of the Films and Video 
Recordings Act B.E. 2551 (2008) to which related the authority and discretion of 
such Board were raised. It was claimed that such provisions of law restricted the 
freedom of expression in excess of necessity and were inconsistent with the rule of 
law. 

The Constitutional Court set the doctrines for this case as follows. The Films and 



596   Freedom of Expression: Experience of AACC Members

Video Recordings Act B.E. 2551 (2008) did not prohibit the creation of films. 
However, if a film creator wished to display, offer for rent, exchange or distribution 
in the Kingdom, the film had to be reviewed by the Film and Video Censorship 
Board first. Thus, the law did not restrict freedom in excess of necessity and did 
not prejudice the essential substances of the rights and freedoms recognized by 
the Constitution. The purpose of such Act’s provisions was to prevent the film 
creator from exercising the freedom of expression in an unfettered manner without 
bounds, which could prejudice the rights and freedom of other persons, threaten 
state security or moral standards of society as a whole. Furthermore, the law was 
applied generally and was not specifically directed at any particular case or person. 
In addition, the provisions of law also prescribed the limits of powers of the Film 
and Video Censorship Board. Therefore, the Board could exercise powers only 
within the limits provided by law for the purposes of maintaining state security 
and public order or good morals of society as a whole, which was consistent with 
the rule of law. Eventually, The Films and Video Recordings Act B.E. 2551 (2008) 
is in accordance with the Constitution.

2. Jurisprudence on the limitation of the restrictions

The Constitutional Court provides its precedent regarding the content of the 
grounds for restrictions on the exercising of the freedom of expression in 
several Constitutional Court’s Rulings. The example can be demonstrated by 
Constitutional Court Ruling No. 16-17/2549 Dated 7th September B.E. 2549 (2006), 
the substance of this Ruling concerns to what extent the freedom of expression can 
be exercised by the media. 

The Constitutional Court found that; an author, publisher or editor, a private staff 
member, or employee engaged in the business of publishing, radio or television 
broadcast to have the liberty to present news and express opinions within 
the limitations of the Constitution without being subject to the authority of a 
government agency, state agency, state enterprise or the owners of such business, 
but should nonetheless not be inconsistent with professional ethics. 

Furthermore; an author, publisher or editor engaged in a newspaper business 
enjoyed the liberty to present news and express opinion within the limit of 
the Constitution and without being inconsistent with professional ethics. Such 
persons however did not enjoy complete freedom in the presentation of news and 
expression of opinions without limitations under the law or supervision under a 
professional code of conduct. The recognition of the liberty to express opinions, 
speech, writing, advertisements and the communication of meanings by other means 
by the constitutional provision shall be applied along with the newspapers code 
of conduct of the Thai Newspapers Association and professional ethics of the 
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press under the National Press Council providing for a code of conduct and ethics 
of newspapers in the presentation of news. In addition, pictures or expression of 
opinions which must be polite, honest, an accurate report of the news, and to omit 
from adding gloss. Newspapers had also to uphold the truth, correctness, accuracy 
and completeness. News should not be glossed to the extent of altering or 
exaggerating facts, and the presentation of biased or prejudicial accounts of news 
that would alter or exaggerate the facts should be abstained. Thus, the performance 
of the media through the exercise of the freedom of expression is not an absolute 
freedom, however, it must be in accordance with the relevant rules and criteria in 
order that the news and the relevant items will be presented on the factual grounds 
and not mislead the society. 

3. Prohibition of censorship

The Constitution and the ordinary legislation prescribe the provisions regarding 
permission and prohibition of censorship on both the media-professional and 
individual-communication as following.

1.  The Constitution

Section 35 paragraph three states that censorship by a competent official of any 
news or statements made by a media professional before the publication in a 
newspaper or any media shall be permitted only during the time when the country 
is in a state of war.

Section 36 paragraph two states that censorship, detention or disclosure of 
information communicated between persons, including any commission of an act 
carried out to know or obtain information communicated between persons, shall 
be permitted only by an order or a warrant issued by the Court or where there are 
other grounds as provided by law.

According to the constitutional provision, the doctrine of censorship in this 
group is that an individual person enjoys the right to communicate without any 
interference. However, such censorship is permitted specifically only through two 
possibilities comprising the warrant issued by the Court and the law. 

2. Film and Video Act, B.E. 2551 (2008)

Section 23 provides that a film producer shall produce a film in a way which does 
not undermine or is not contrary to public order or good morals, or may not affect 
the security and dignity of Thailand. 
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Thus, the Act permits the Film and Video Censorship Committee to review and 
make a decision on censorship of a film, however, such authority on censorship 
must undertake strictly according to the provision of law: that is the criteria 
provided in section 23. 

Section 29: the Act provides an authority of reviewing a film with the 
aforementioned criteria to the film and video censorship committees. In this 
regard, if the Film and Video Censorship Committee considers any film as having 
content which undermines or is contrary to public order or good morals, or 
may affect the security and dignity of Thailand, the Film and Video Censorship 
Committee shall have the power to order an applicant to edit or cut off the scene 
before granting approval, or may decide not to grant approval.

Section 26 (7) also stipulates the authority to the Committee regarding the 
classification of the film in which one type among the others is (7) that is “films 
which are prohibited to be disseminated in the Kingdom.” 

The Constitutional Court provides the rationale behind the aforementioned 
criteria in its Ruling No. 30/2555 (2012) Dated 24th October B.E. 2555 (2012) 
as follows. “It was discernible that section 26 (7) and section 29 of the Films and 
Video Recordings Act B.E. 2551 (2008) were legal measures which authorized a 
state agency to review the suitability of a film’s substance prior to public display. 
The purpose of these provisions was to prevent the film creator from exercising 
the freedom of expression in an unfettered manner without bounds, which could 
prejudice the rights and freedom of other persons, threaten state security or moral 
standards of society as a whole.”

C. Standards of review

1. Landmark cases on the limits to the restriction of the freedom of expression

There is a landmark case of the Constitutional Court’s Ruling on the limit to the 
restriction of the freedom of expression. It is the Constitutional Court’s Ruling No. 
42-43/2554 (2011) Dated 14th December B.E. 2554 (2011). 

The key issue of this case concerned a deficiency of a provision of Electricity 
Generating Authority of Thailand Act, B.E. 2511 (1968) regarding the arrangement 
of a public hearing prior to the implementation of an activity by the Electricity 
Generating Authority (EGAT) which is a State agency. While the Constitution 
of the Kingdom of Thailand, B.E. 2550 (2007) provided the right of the people 
and the community to obtain information, express opinions and participate in 
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proceedings in the event of undertaking an activity which may affect the quality 
of the environment, health and sanitary conditions, the quality of life or any 
other material interests concerning him or a local community. Thus, the people 
whose possessions were affected by such an activity performed by the Electricity 
Generating Authority of Thailand submitted a plaint against such an agency. In 
this regard, the plaint related the constitutionality of the aforementioned Act and it 
was submitted to the Constitutional Court.  

In response, the Constitutional Court held that even the Electricity Generating 
Authority of Thailand Act B.E. 2511 (1968) provided for advance notice to the 
owner or possessor of immovable property of entry for use or possession of such 
immovable property which facilitated participation of the owner or possessor 
of immovable property in the consideration process of state officials. Thus, the 
legal provisions were therefore consistent with the constitutional doctrine on 
the freedom of expression and the previous Constitution: the Constitution of 
the Kingdom of Thailand, B.E. 2550 (2007). However, the Constitutional Court 
also introduced a  suggestion to the Authority in order to effectively protect the 
freedom of expression recognized by both the Constitution of the Kingdom of 
Thailand, B.E. 2550 (2007) and embodied in the present Constitution of the 
Kingdom of Thailand. Such suggestion was that: in case the Authority intended 
to conduct a survey of areas for the installation of electricity transmission lines 
or to determine an electricity transmission line zone in a way which affected the 
environmental quality, health, sanitation, quality of life or other essential interests 
of a person or local community. Prior to taking such action, the Authority should 
hear and take the opinions of relevant persons in its consideration. Moreover, it 
should employ only necessary and proportionate measures for the case concerned 
in order to ensure that electricity generation activities for the benefit of the public 
were achieved as aimed. 

In conclusion, the Electricity Generating Authority of Thailand Act B.E. 2511 
(1968) was ruled as constitutional, and it is not necessary for the Authority to 
arrange a public hearing – which might be counted as a restriction to freedom of 
expression recognized by the Constitution. Nonetheless, the Constitutional Court 
also further provided the limitation to such restriction in its suggestion that the 
Authority should however hear the views and the concerns of relevant persons in 
its consideration in order that the relating rights of the affected people could be 
protected effectively well. 

2. Standards of review

The general rule of standard review that is applied in the adjudication regarding 
the limitations to the restrictions of the freedom of expression is section 26 of the 
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Constitution of the Kingdom of Thailand. Section 26 stipulates that the enactment 
of a law resulting in the restriction of rights or liberties of a person shall be in 
accordance with the conditions provided by the Constitution, the rule of law. 
Furthermore, those restrictions shall be based on reasonable and acceptable burden 
to the people in the way that does not affect the human dignity. Significantly, 
another element is that such restrictions shall be enforced in general not to specific 
case or person.

In addition to the constitutional provision, the Constitutional Court also provides 
the doctrines for the limitations of such restrictions through the deliberation of 
the precedent cases concerning the issue concerning the freedom of expression. 
This could be illustrated by the following Constitutional Court Rulings: the 
Constitutional Court’s Ruling No. 15-18/2556 (2013) Dated 20th November B.E. 
2556 (2013), Re: Application for Constitutional Court ruling under section 68 of 
the Constitution. 

Even though the adjournment of debate was a discretionary power of the presiding 
chairman, and although the majority had the right to adopt a resolution to adjourn 
the debate, the exercise of discretion and majority vote shall not deny the right to 
exercise duties of Members of the National Assembly or ignore the opinions of 
the minority. The rushed adjournment of debate and adjournment of meeting to 
call for votes was therefore a wrongful exercise of powers and unfairly favoured 
the majority, inconsistent with the rule of law. In addition, the applicants claimed 
that the counting of days for amendment proposal by the first respondent was 
incorrect, since upon the approval in principle after the first reading on 4th April 
B.E. 2556 (2013), proposals had been made for 15 and 60 days for amendment 
proposal. Under the Rules of Procedures, the National Assembly session had to 
vote on the selection of the proposed periods. Prior to voting, there was a problem 
on the quorum that had not been constituted as provided by the Constitution. As 
a consequence, there was no voting. The first respondent determined a 15-day 
amendment proposal period commencing from the day of the National Assembly’s 
approval in principle. However, as there were objections, the first respondent 
scheduled another session on 18th April B.E. 2556 (2013). In that session, the 
meeting voted for a 15-day amendment proposal period, but the first respondent 
concluded that such 15-day period would commence retrospectively from 4th April 
B.E. 2556 (2013). As a result, the period for amendment proposal was less than 
15 days from the meeting day as there was only one day remaining for Members 
of the National Assembly to submit an amendment motion. The Constitutional 
Court found that an amendment motion was the right of a Member of the National 
Assembly to express opinions. Due time shall be given for amendment proposal 
and Members wishing to submit such amendment proposal shall be informed of 
the period for submission of the said proposal, which constituted a right in the 
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performance of Members’ duties. The determination of the amendment proposal 
period should therefore not be counted retrospectively, but should commence 
as from the date of resolution. The retrospective determination of period which 
resulted in only one day remaining for amendment proposal was a conduct that 
was inconsistent with the Rules of Procedures and not impartial. The conduct was 
therefore inconsistent with section 125 paragraph one and paragraph two of the 
Constitution and also inconsistent with the rule of law under section 3 paragraph 
two of the Constitution.

3. Role of the international law in adjudication

The Constitutional Court is used to referring to the international instruments 
which Thailand has acceded and implemented; i.e. the International Covenant 
on Civil and Political Rights and International Declaration on Human Rights 
in its deliberation of the competence on admitting a motion of Constitutional 
Court Ruling No. 4/2559 (2016) Dated 29th June B.E. 2559 (2016): the issue 
of deliberation regarded whether or not section 61 paragraph two of the Act on 
Referendum on the Draft Constitution B.E. 2559 (2016) raised a question of 
constitutionality under section 4 of the Constitution of the Kingdom of Thailand 
(Interim) B.E. 2557 (2014). 

The Constitutional Court considered the issue of constitutionality as follows: 
“Section 61 paragraph two was a provision on the channels for expressing 
opinions on the Draft Constitution, which constituted the people’s freedom of 
expression, a liberty of the Thai people protected under previous Constitutions. 
The liberty was therefore regarded as part of Thailand’s convention under the 
democratic form of government with the King as Head of State, and a fundamental 
right and liberty which was an essential element to the democratic form of 
government recognized by civilized nations; i.e. the Universal Declaration of 
Human Rights, the International Covenant on Civil and Political Rights, under 
which Thailand was already bound by international obligations. The freedom of 
expression was therefore a liberty protected under section 4 of the Constitution of 
the Kingdom of Thailand (Interim) B.E. 2557 (2014). The case was in accordance 
with section 45 of the Constitution of the Kingdom of Thailand (Interim) B.E. 
2557 (2014) in conjunction with section 14 (1) of the Organic Act on Ombudsmen 
B.E. 2552 (2009) and article 17 (18) of the Rules of the Constitutional Court on 
Procedures and Rulings B.E. 2550 (2007). Hence, the Constitutional Court had the 
competence to admit this application for consideration.
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III. Impact of the internet

A. Relevant laws and regulations

1. Constitutional or legislative provisions on the right to access the internet

The Constitution recognizes the right to access the internet in its general provision 
on the liberty of communication of a person: section 36 paragraph one.  

According to section 36 of the Constitution, a person shall enjoy the liberty of 
communication by any means. Therefore, the exercise of such liberty covers the 
right to access the internet as well.

In addition, for the governmental policy on the matter, during the highest 
of the COVID-19 crisis in Thailand, the government applied the lock-down 
policy. The government was in cooperation with the enterprises that run the 
telecommunication and internet service to provide the free-internet campaign to 
low-income people. This campaign assisted these people to access the internet 
without difficulty and facilitated them to live more conveniently during the period 
of locking down.

2. Internet contents regulation

The constitutional text or legislations contain provisions which concern issues of 
blocking, filtering or regulating specific content on the internet on the following 
provisions.

1. The Constitution 

Section 36 paragraph two states a general principle on blocking, filtering, or 
regulating specific content on the internet. The provision stipulates that censorship, 
detention or disclosure of information communicated between persons, including 
any commission of an act carried out to know or obtain information communicated 
between persons, shall not be permitted, except by an order or a warrant issued by 
the Court or where there are other grounds as provided by law.

2. Act on Commission of Offence Relating to Computer, B.E. 2550 (2007) and the 
Amendment Act, B.E. 2560 (2017)

Act on Commission of Offence Relating to Computer, B.E. 2550 (2007) and the 
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Amendment Act, B.E. 2560 (2017) provide the authority to the State agency 
relating to demanding, regulating, inspecting, or accessing specific content on the 
computer systems, computer data, computer traffic data, or computer data storage 
media including the internet. 

The Act provides such authorities to the inquiry officers for the purpose of the 
conduct of investigation and inquiry under the Act and its Amendment Act as 
well as the Criminal Procedure Code including other laws in respect of all crimes 
involving the use of computer system, computer data, or computer data storage 
media as an element or part of the commission through filing an application with a 
competent court requesting it to issue an order permitting the competent authority 
to perform the duties as prescribed by law. Furthermore, the competent officials 
may order to decrypt computer data of any person, or to order persons concerning 
the encryption of computer data to conduct decryption or to provide cooperation 
to competent authorities with respect to the said decryption, as well as to seize or 
attach computer systems to the extent necessary for the purpose of ascertaining 
details as to crimes and criminals under the Act. The Act provides these authorities 
in section 18 and section 19 of the Act. 

In this connection, exercising the competent authority powers under section 18, 
a competent authority shall file an application with a competent court requesting 
it to issue an order permitting the competent authority to carry out the activities 
according to the application.

In addition, section 20 provides further that in case there is circulation of the 
following computer data: computer data which constitutes a crime under Act 
on Commission of Offence Relating to Computer, B.E. 2550 (2007) and the 
Amendment Act, B.E. 2560 (2017), computer data which may affect the security 
of the Kingdom as described in the Penal Code, computer data which constitutes 
a crime under a law concerning intellectual property or a different law, and the 
circulation of computer data with characteristics which are contrary to peace and 
order or good morals of the people. The competent officials, with the approval 
of the Minister, may file an application with and produce evidence before a 
competent court for an order terminating the circulation of such computer data or 
deleting the data from computer systems.

3. Legal provisions on the legal liability of internet intermediaries

There is a legislation that provides the legal liability of internet intermediaries. It 
is Act on Commission of Offence Relating to Computer, B.E. 2550 (2007) and the 
Amendment Act, B.E. 2560 (2017). 
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Accordingly to section 3 of the Act, the service provider shall be responsible for 
the legal liability as stated in several provisions of this Act. To illustrate, section 
15 states that any service provider who provides cooperation to, consents to, or 
connives at the commission of any crime under section 14 shall be liable to the 
same punishment as the criminal, and the crime shall be compoundable. Examples 
of crimes under section 14 include dishonestly or deceitfully bringing into a 
computer system computer data which is distorted or forged in such a manner 
likely to cause injury to the public; or to cause damage to the maintenance of 
national security, public safety, national economic security, or infrastructure 
for the common good of the Nation, or to cause panic amongst the public; or 
constituting a crime concerning security of the Kingdom or crime concerning 
terrorism. Furthermore, section 18 paragraph one (2) also states the duty of the service 
provider to deliver to competent officials computer data concerning service 
receivers which is in their possession or control. In addition, in case of section 20, 
the court may issue an order terminating the circulation of computer data which 
may affect the security of the Kingdom as described in the Penal Code, computer 
data which constitutes a crime under a law concerning intellectual property or a 
different law, and the circulation of computer data with characteristics which are 
contrary to peace and order or good morals of the people. Accordingly, as a result 
of the court’s order, the service provider shall carry out the termination of such 
circulation of the computer data in question.

B. Judicial interpretation

1. Jurisprudence on the freedom of expression on the internet 

Insofar as concerning the Constitutional Court, there is an event regarding a 
statement of a lecturer whose opinion expressed on the internet in the way that 
criticized the outcome of the Constitutional Court’s deliberation. 

It is, in fact, according to Organic Act on Procedures of the Constitutional Court, 
B.E. 2561 (2018), section 38 paragraph three: the people can criticize an order 
or decision in good faith without using any words or connotations that are rude, 
sarcastic or malicious shall not constitute an offence of contempt of the court. 

In the aforementioned event, however, the lecturer criticized the order of the Court 
through twitter with words that was inappropriate. Therefore, his exercise of the 
freedom of expression raised the question of contrariness to or inconsistence 
with the provision of section 38 paragraph three of the Organic Act resulting in 
contempt of court. 
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Nonetheless; in this event, instead of prosecuting the lecturer on the offence of 
contempt of court, the Constitutional Court assigned the Office of the Constitutional 
Court to invite the lecturer to the Court in order to study the official circulars of 
the Constitution Court No. 10/2562 dated 23 May 2019 and No. 11/2562 dated 
26 June 2019. The purpose of the invitation was to provide an opportunity to the 
lecturer to understand the accurate information and outcome of the Constitutional 
Court’s order in order that he would have acknowledged the exact correctness of 
rational and legal grounds which the Court applied to each case.

2. Changes in the scope of the freedom of expression and the legitimate 
restrictions

The jurisprudence set by the Constitutional Court can be illustrated by the 
Constitutional Court Ruling No. 4-5/2552 Dated 18th March B.E. 2552 (2009).

The factual ground of this case concerned live broadcasts via the satellite 
television, the website, and the radio station of speakers in an assembly of a 
demonstration arranged by a group of people named Alliance for Democracy. 
The substance of the addresses delivered by the speakers stated and disseminated 
news containing false statements which caused damage to the plaintiff to this 
case; who was only a citizen, not a holder of a political office, of his reputation or 
honour as well as to his work prospects or advancement resulting in the plaintiff 
suffering from hatred by the general public. Therefore, the plaintiff requested for 
the Civil Court order interlocutory relief pursuant to the Civil Procedure Code in 
order to prohibit such commissions which caused the tortuous act on the plaintiff. 
However, the defendant’s attorney, filed a motion in the Civil Court requesting for 
a referral of interlocutory relief with the reason mentioned that the interlocutory 
relief would have affected the freedom of expression exercised by the speakers in 
the demonstration. Later, the issue was submitted to the Constitutional Court on 
the issue of the constitutionality of the provision on interlocutory relief pursuant to 
the Civil Procedure Code.

In response, the Constitutional Court held the doctrines to this case that: the 
interlocutory relief was necessary. Despite the restriction of certain rights and 
liberties of the defendant resulting from the interlocutory order, the plaintiff was 
entitled to relief in his/her mitigation of grievances and damages caused by the 
acts of the defendant. The interlocutory relief was not an order which restricted 
the rights and liberties of the applicants in a way that affected the essential 
substances of the rights and liberties beyond necessity, being provisions of general 
applicability and not intended to apply to any particular case or person. Since 
the Court’s consideration in giving such an order amounted to an exercise of 
discretion in balancing the grievances or detriment suffered by the plaintiff as a 
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result of the repeated or continued infringements or acts of the defendant subject 
to the proceedings, against the exercise of rights and liberties of the defendant that 
could be restricted by provisions of law. The crucial point is the applicants still 
enjoyed the liberty to communicate, express opinions and assemble peacefully 
without arms to the extent that the rights and liberties of others as recognized by 
the Constitution were not violated, and the acts were not inconsistent with the law. 

According to this Ruling, the exercise of the freedom of expression within the context 
of internet communication shall mitigate of grievances or damage other people as 
well. Otherwise, such exercising of the freedom could be limited by the Court: as 
mentioned in the case, even though the limitation was introduced through a temporary 
measure, nonetheless, it is the point illustrating that the exercise of the freedom of 
expression is not unlimited but it is still being performed within the scope of law. 

Briefly concluded, the exercise of the freedom of expression shall not affect the 
rights of other people as well as the national security and public order. 

C. Other relevant issues

It is noteworthy that the doctrines and criteria which the Constitutional Court 
has set in the several Rulings cited in the contents above could be applied as 
general doctrines and criteria to the exercise of the freedom of expression on 
the internet. Since the content of such doctrines and criteria rendered by the 
Constitutional Court recommend the State, the State agency, and the people on 
the legal frameworks regarding the exercise and the restriction of the freedom of 
expression. Moreover, it also provides further particular suggestion on the matter. 
Those legal frameworks could be applied to the exercise of such freedom in 
whatever forms, means, or channel, including the internet. 

Annex A: Overview Information  
on the Constitutional Court of the Kingdom  

of Thailand

The Constitutional Court of the Kingdom of Thailand was first established by the 
former Constitution of the Kingdom of Thailand B.E. 2540 (1997). Its principal 
authority concerns the constitutional review of law and relevant constitutional 
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matters as prescribed by the Constitution. Currently, according to the present 
Constitution, which is the Constitution of the Kingdom of Thailand B.E. 2560 (2018), 
the Constitutional Court is particularly stipulated in Chapter XI. The main duties 
and power of the Constitutional Court regarding the constitutionality of any law 
or law bill still remain along with the constitutionality of the Draft Constitution as 
well as other constitutional matters including a direct complaint in which a citizen 
or a community brings an action against a State agency for acquiring the benefits 
as recognized by the Constitution. The composition of the Constitutional Court’s 
Justices composes of a President and other eight Justices appointed by the King. The 
President and Justices who hold office as of 2020 are as follows:

1. Mr. Worawit Kangsasitiam    
 the President of the Constitutional Court   
2. Prof. Dr. Twekiat Menakanist    
 Justice of the Constitutional Court   
3. Prof. Dr. Nakharin Mektrairat    
 Justice of the Constitutional Court   
4. Dr. Punya Udchachon     
 Justice of the Constitutional Court   
5. Mr. Udom Sittiwirattham      
 Justice of the Constitutional Court   
6. Mr. Wiroon Sangtian       
 Justice of the Constitutional Court   
7. Prof. Dr. Chiranit Havanond         
 Justice of the Constitutional Court   
8. Mr. Noppadol Theppitak      
 Justice of the Constitutional Court
9. Mr. Bunjongsak Wongprachaya

Justice of the Constitutional Court

Annex 1: List of cited legal provisions

The Constitution

Chapter III
Rights and Liberties of the Thai 

Section 25 As regards the rights and liberties of the Thai people, in addition to the 
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rights and liberties as guaranteed specifically by the provisions of the Constitution, 
a person shall enjoy the rights and liberties to perform any act which is not 
prohibited or restricted by the Constitution or other laws, and shall be protected by 
the Constitution, insofar as the exercise of such rights or liberties does not affect 
or endanger the security of the State or public order or good morals, and does not 
violate the rights or liberties of other persons.
 Any right or liberty stipulated by the Constitution to be as provided by 
law, or to be in accordance with the rules and procedures prescribed by law, 
can be exercised by a person or community, despite the absence of such law, in 
accordance with the spirit of the Constitution.
 Any person whose rights or liberties protected under the Constitution are 
violated, can invoke the provisions of the Constitution to exercise his or her right 
to bring a lawsuit or to defend himself or herself in the Court. 
 Any person injured from the violation of his or her rights or liberties or 
from the commission of a criminal offence by another person, shall have the right 
to remedy or assistance from the State, as prescribed by law.

Section 26 The enactment of a law resulting in the restriction of rights or 
liberties of a person shall be in accordance with the conditions provided by the 
Constitution. In the case where the Constitution does not provide the conditions 
thereon, such law shall not be contrary to the rule of law, shall not unreasonably 
impose burden on or restrict the rights or liberties of a person and shall not affect 
the human dignity of a person, and the justification and necessity for the restriction 
of the rights and liberties shall also be specified.

The law under paragraph one shall be of general application, and shall 
not be intended to apply to any particular case or person.

Section 34 A person shall enjoy the liberty to express opinions, make speeches, 
write, print, publicise and express by other means. The restriction of such liberty 
shall not be imposed, except by virtue of the provisions of law specifically enacted 
for the purpose of maintaining the security of the State, protecting the rights or 
liberties of other persons, maintaining public order or good morals, or protecting 
the health of the people.

Academic freedom shall be protected. However, the exercise of such 
freedom shall not be contrary to the duties of the Thai people or good morals, and 
shall respect and not obstruct the different views of another person.

Section 35 A media professional shall enjoy the liberty to present news or express 
opinions in accordance with professional ethics.

The closure of a newspaper or other mass media in deprivation of the 
liberty under paragraph one shall not be permitted.

Censorship by a competent official of any news or statements made by a 
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media professional before the publication in a newspaper or any media shall not 
be permitted, except during the time when the country is in a state of war.

A State official who performs mass media duties shall enjoy the liberties 
under paragraph one, provided that the purposes and missions of the agency to 
which he or she is attached shall also be taken into consideration.

Section 36 A person shall enjoy the liberty of communication by any means.
Censorship, detention or disclosure of information communicated 

between persons, including any commission of an act carried out to know or 
obtain information communicated between persons, shall not be permitted, except 
by an order or a warrant issued by the Court or where there are other grounds as 
provided by law.

Section 41 A person and a community shall have the right to:
(1) be informed and have access to public data or information in the 

possession of a State agency as provided by law; 
(2) present a petition to a State agency and be informed of the result of its 

consideration expeditiously;
(3) take legal action against a State agency as a result of an act or 

omission of a government official, official or employee of the State agency.

Chapter V
Duties of the State

Section 58 In regard to any undertaking by the State or which the State will 
permit any person to carry out, if such undertaking may severely affect the natural 
resources, environmental quality, health, sanitation, quality of life or any other 
essential interests of the people or community or environment, the State shall 
undertake to study and assess the impact on environmental quality and health of the 
people or communities and shall arrange a public hearing of relevant stakeholders, 
people and communities in advance in order to take them into consideration for the 
implementation or granting of permission as provided by the law.

A person and a community shall have the right to receive information, 
explanation and reasons from a State agency prior to the implementation or 
granting of permission under paragraph one.

Chapter VI
Directive Principles of State Policies 

Section 77 prior to the enactment of every law, the State should conduct consultation 
with stakeholders, analyse any impacts that may occur from the law thoroughly 
and systematically, and should also disclose the results of the consultation and 
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analysis to the public, and take them into consideration at every stage of the 
legislative process. When the law has come into force, the State should undertake 
an evaluation of the outcomes of the law at every specified period of time, 
for which consultation with stakeholders shall be conducted, with a view to 
developing all laws to be suitable to and appropriate for the changing contexts.

Chapter VII
The National Assembly

Section 124 At a sitting of the House of Representatives or the Senate or at a joint 
sitting of the National Assembly, words expressed in giving statements of fact 
or opinions or in casting the votes by any member are absolutely privileged. No 
charge or action in any manner whatsoever shall be brought against such member.

The privilege under paragraph one does not extend to a member who 
expresses words at a sitting which is broadcast through radio or television or any 
other means if such words appear out of the precinct of the National Assembly 
and the expression of such words constitutes a criminal offence or a wrongful act 
against any other person who is not a Minister or member of that House. 

In the case of paragraph two, if the words expressed by the member cause 
damage to another person who is not a Minister or member of that House, the President 
of that House shall cause explanations to be published as requested by that person in 
accordance with procedures and within such period of time prescribed in the rules 
of procedure of that House, without prejudice to the right of such person to bring 
the case before the Court.

The privilege provided in this section extends to printers and publishers 
of the minutes of sittings in accordance with the rules of procedure of the House of 
Representatives, the Senate or the National Assembly, as the case may be, and to 
persons permitted by the presiding member to give statements of fact or opinions 
at such sitting as well as to persons who broadcasts the sitting through radio or 
television or any other means with the permission of the President of the such 
House mutatis mutandis.

Chapter XV
Amendment to the Constitution 

Section 256 (8) 
Subject to section 255, amendment to the Constitution may be made under the 
rules and procedures as follows: 

(8) in the case where the draft Constitution Amendment is an amendment 
to Chapter I General Provisions, Chapter II The King or Chapter XV Amendment 
to the Constitution, or a matter relating to qualifications and prohibitions of 
persons holding the positions under the Constitution, or a matter relating to duties 
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or powers of the Court or an Independent Organ, or a matter which renders the 
Court or an Independent Organ unable to act in accordance with its duties or 
powers, before proceeding in accordance with (7), a referendum shall be held in 
accordance with the law on referendum, and if the referendum result is to approve 
the draft Constitution Amendment, further proceedings shall then be taken in 
accordance with (7);

The Constitution of the Kingdom of Thailand (Interim) B.E. 
2557 (2014)

Section 4 Subject to the provisions of this Constitution, human dignity, rights, 
liberties and equality previously enjoyed by the Thai people with the protection 
under Thailand’s constitutional convention of the democratic regime of 
government with the King as Head of State and Thailand’s existing international 
obligations shall be protected under this Constitution.” 

Criminal Code 

Section 116 Whoever makes an appearance to the public by words, writings or 
any other means which is not an act within the purpose of the Constitution or for 
expressing an honest opinion or criticism in order:

(1) to bring about a change in the Laws of the Country or the Government 
by the use of force or violence;

(2) to raise unrest and disaffection amongst the people in a manner likely 
to cause disturbance in the country; or

(3) to cause the people to transgress the laws of the Country, shall be 
punished with imprisonment not exceeding seven years.

Section 326 Whoever, imputes anything to the other person before a third person 
in a manner likely to impair the reputation of such other person or to expose such 
other person to be hated or scorned, is said to commit defamation, and shall be 
punished with imprisonment not exceeding one year or fined not exceeding twenty 
thousand Baht, or both.

Civil and Commercial Code

Section 423 A person who, contrary to the truth, asserts or circulates as a fact 
that which injurious to the reputation or the credit of another or his earnings or 
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prosperity in any other manner, shall compensate the other for any damage arising 
wherefrom, even if he does not know of its untruth, provided he ought to know it.

Martial Law, B.E. 2457 (1914)

Section 9 The powers to make search are as follows:
(1) ... ;
(2) to inspect message, letter, telegraph, package, parcel or other things 

transmitting within the area under the Martial Law; 
(3) to inspect book, printed matter, newspaper, advertisement, verse or poem.

Section 11 The powers to make prohibitions are as follows:
(1) to prohibit any assembly or meeting; 
(2) to prohibit the issuance, disposal, distribution or dissemination of any 

book, printed matter, newspaper, advertisement, verse or poem;
(3) to prohibit any advertising, showing of entertainment or receiving or 

broadcasting radio or television; 

Section 12 The military authority may, if it deems appropriate, cause provisional 
seizure of all things as mentioned in section 9, section 10 and section 11 so as to 
prevent the enemy from using them or for the benefit of military service.

Act on Organization to Assign Radio Frequency and to Regulate 
the Broadcasting and Telecommunications Services B.E. 2553 
(2010)

Section 31 For the benefit of consumer protection from being exploited by the 
sound broadcasting, television broadcasting and telecommunications operators, 
the NBTC shall have the duties to inspect the operators hereof to prevent them 
from taking any action that may be deemed as unfair treatment. The NBTC shall 
set up two sub committees consisting of persons having knowledge, expertise and 
experience beneficial to the NBTC’s conduct of duties in consumer protection 
in the field of broadcasting service, and in consumers’ protection in the field of 
telecommunications service. The sub committees shall have the duties and powers 
in making judgment and recommendations in matters relating to the lodged 
complaints and other duties as required by the NBTC. 

In the case where the sound broadcasting, television broadcasting and 
telecommunications operators act in any way which may be deemed as an unfair 
treatment to the consumers by using their network or advertisement in the manner 
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of undue profit making, or causing annoyance by whichever means as specified by 
the NBTC, the NBTC shall have the power to order the operators to refrain from 
taking such acts.

Section 32 For the benefit of protecting individual right of privacy and freedom 
to communicate by means of telecommunications, the NBTC shall have the power 
to prescribe measures for protection of telecommunications service users’ rights 
related to personal information, privacy rights and freedom to communicate by 
means of telecommunications.

In the case where there is an offense of illegal interception, utilization or 
disclosure of message, information or any other data by means of telecommunications, 
it shall be deemed that the NBTC is the damaged person under the Criminal Procedure 
Code.

In the case where a telecommunications business licensee is the offender 
under paragraph two, or knows that the offense has been committed under 
paragraph two but refrains from noticing or taking action in accordance with the 
provision of the law within reasonable time, the NBTC shall have the power to 
suspend or revoke his telecommunications business license.

Section 41 Any person wishing to use radio frequencies for the purpose of sound 
broadcasting or television broadcasting services shall obtain a license under this 
Act. 
 The License application and permission shall be in accordance with the 
criteria, procedures, and conditions as prescribed by the NBTC, unless for the 
purpose of business operation which the provision in paragraph six shall apply. 
 It shall be deemed that the application for radio frequency license 
according to paragraph one is also an application for operations of sound 
broadcasting or television broadcasting services under the Broadcasting Business 
Act; and when the NBTC permits the use of radio frequency, it shall be deemed 
that the applicant is permitted to operate the sound broadcasting or television 
broadcasting services under the Broadcasting Business Act and shall be deemed 
that the person is permitted to possess and use radio-communication equipment 
and install the radio-communication station under the radio-communications 
Act with respect only to the radio-communication equipment as specified in the 
application.
 The permission to use radio frequency for the purpose of sound 
broadcasting or television broadcasting services shall be carried out with due 
regard to maximum public interests at the national, regional and local levels 
in education, culture, state security and other public interests, including free 
and fair competition, and shall be carried out in the manner of extensively and 
appropriately distributing the utilities as the national communications resource to 
all segments of enterprises for public interest. 
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 For the benefit of promoting radio and television programs that contribute 
social constructive contents or programs for children and youths, the NBTC shall 
set licensing conditions requiring the licensee to broadcast these programs at a 
period appropriate for the target group. 
 In the case of licensing radio frequency for sound broadcasting or 
television broadcasting services which are the business operation as stipulated 
under the Broadcasting Business Act, the selection shall be carried out by means 
of spectrum auctions at the national, regional and local levels. The auctions shall 
be conducted separately for each level in accordance with the criteria, procedures, 
date, and conditions as prescribed by the NBTC.
 In specifying qualifications of persons who are eligible for auctioning 
under paragraph six, due consideration shall be given to the benefit from efficient 
and optimum allocation of spectrum resources, prevention of anti-competitive 
conduct, promotion of free and fair competition, efficient supplying of services, 
burdens on the consumers, and right protection for potential licensees to operate 
business at regional and local levels.  
 The licensing of radio frequency for the sound broadcasting and television 
broadcasting services that cause or may cause interference or duplication with the 
existing radio frequency shall be forbidden.

The Act on Referendum on the Draft Constitution B.E. 2559 
(2016) 

Section 61 paragraph two 
 Any person who disseminates texts, pictures, sound in newspaper, radio, 
television, electronic media or any other channels that are distorted from the fact 
or having violent, aggressive, rude, inciting, or threatening characteristics aiming 
to induce eligible voters refrain from voting or vote in a certain way or abstain 
from voting. Such person shall be regarded as a person who instigates trouble in 
order to cause disorder in the voting.

Organic Act on Procedures of the Constitutional Court, B.E. 
2561 (2018)

Section 38 The Court has the power to keep trial in good order insofar as it 
deals with persons entering or intending to enter the venue of the Court or the 
vicinity thereof or hearing inquiries by the Court or, in the case of necessity in the 
interest of public order or good morals, the Court may issue an order directing any 
person or group of persons to do or refrain from doing any act for the purpose of 
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facilitating orderliness and speediness of the trial.
The Court has the power to issue Rules of the Court on the pursuit of 

activities under paragraph one for the purpose of facilitating orderliness and 
efficiency of proceedings of the Court.

Criticism addressed against an order or decision in good faith without 
using any words or connotations that are rude, sarcastic or malicious shall not 
constitute an offence of contempt of the court.

Emergency Decree on Public Administration in Emergency 
Situations, B.E. 2548 (2005)

Section 9 paragraph one (3) 
In the case that it is necessary to promptly end an emergency situation or 

to prevent it from escalating, the Prime Minister shall have the power to issue the 
stipulations as follows:

(3) to prohibit any news reporting, distribution or dissemination of books, 
printed matters or other media containing any account that may create fear among 
the people or that are intended to spread inaccurate news/information to generate 
misunderstanding about the emergency situation with adverse impact on state 
security, peace and order or public morality, both in the areas where a state of 
emergency has been declared or throughout the kingdom;

Act on Commission of Offence Relating to Computer, B.E. 2550 
(2007) and the Amendment Act, B.E. 2560 (2017)

Section 14 Any person who commits any of the following crimes shall be liable to 
imprisonment for not more than five years, or a fine of not exceeding one hundred 
thousand baht, or both:

(1) dishonestly or deceitfully bringing into a computer system computer 
data which is distorted or forged either in whole or in part, or computer data which 
is false, in such a manner likely to cause injury to the public but not constituting a 
crime of defamation under the Penal Code;

(2) bringing into a computer system computer data which is false, in such 
a manner likely to cause damage to the maintenance of national security, public 
safety, national economic security, or infrastructure for the common good of the 
Nation, or to cause panic amongst the public;

(3) bringing into a computer system whatever computer data which 
constitutes a crime concerning security of the Kingdom or crime concerning 
terrorism under the Penal Code;
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(4) bringing into a computer system whatever computer data with vulgar 
characteristics, when such computer data is capable of being accessed by the 
general public;

(5) publishing or forwarding computer data, with the knowledge that it is 
the computer data under (1), (2), (3), or (4).

If the crime under paragraph 1 (1) is not committed against the public 
but it is committed against any particular person, the criminal or the person who 
publishes or forwards the computer data as said shall be liable to imprisonment for 
not more than three years, or a fine of not exceeding sixty thousand baht, or both, 
and the crime shall be compoundable.

Section 18 Subject to section 19, competent authorities shall, for the purpose 
of investigation and inquiry when arises a reasonable belief that there is the 
commission of a crime under this Act or when there is a request according to 
paragraph 2, be invested with one of the following powers to the extent necessary 
for the production of evidence concerning the commission of the crime and for the 
identification of the person of the criminal:

(1) to, in writing, question persons involved in the commission of the 
crime or require them to appear and give statements, submit written explanations, 
or submit documents, information, or any other evidence in a comprehensible 
form;

(2) to demand computer traffic data from service providers offering 
services as to the communication through computer systems or from other relevant 
persons;

(3) to order service providers to deliver to competent authorities data 
concerning service receivers which is required to be stored according to section 
26 or which is in their possession or control, or to store the said data for the time 
being;

(4) to make copies of computer data or computer traffic data from a 
computer system where the commission of the crime is reasonably believed to 
have occurred, in case such computer system has not yet been placed in possession 
of a competent authority;

(5) to order persons possessing or controlling computer data or computer 
data storage media to submit the said computer data or media to competent 
authorities;

(6) to inspect or access computer systems, computer data, computer 
traffic data, or computer data storage media of any individual which are evidence 
or capable of being used as evidence concerning the commission of the crime or 
for the purpose of investigation to identify the person of the criminal, and to order 
such individual to also submit relevant computer data or computer traffic data to 
the extent necessary;

(7) to decrypt computer data of any person, or to order persons 
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concerning the encryption of computer data to conduct decryption or to provide 
cooperation to competent authorities with respect to the said decryption; 

(8) to seize or attach computer systems to the extent necessary, for the 
purpose of ascertaining details as to crimes and criminals under this Act.

For the purpose of the conduct of investigation and inquiry by inquiry 
officers under the Criminal Procedure Code, inquiry officers may, in respect of 
all crimes under other laws which involve the use of computer system, computer 
data, or computer data storage media as an element or part of the commission or 
when there exists computer data which concerns the commission of crimes under 
other laws, request the competent authorities under paragraph 1 to carry out the 
activities according to paragraph 1. The competent authorities shall hasten to 
collect facts and evidence and communicate them to the relevant authorities for 
further proceedings.

The person receiving a request from a competent authority in accordance 
with paragraph 1 (1), (2), and (3) shall proceed with the request without delay, but 
not later than seven days reckoned from the date he receives the request, or within 
a period of time fixed by the competent authority, which must not be less than 
seven days but not more than fifteen days, save where there is a reasonable cause 
and the person has obtained permission from the competent  authority; prescribed 
that the Minister may publish in the Government Gazette the determination of the 
periods of time governing the proceedings as appropriate for each type of service 
providers.

Section 19 In exercising the competent authority powers under section 18 (4), (5), 
(6), (7), and (8), a competent authority shall file an application with a competent 
court requesting it to issue an order permitting the competent authority to carry out 
the activities according to the application; prescribed that the application must also 
contain as much as possible supplementary statements of the reasonable belief that 
any person commits or is to commit any particular act which constitutes a crime, 
the grounds for the exercise of the powers, the characteristics of the commission 
of the crime, the details as to the equipment used in the commission of the crime 
and as to the criminal. In considering the application, the court shall expeditiously 
conduct the consideration. 

Once the court has issued an order of permission, the competent authority 
shall, before carrying out the activities according to the court order, deliver to the 
owner or possessor of the computer system in question as evidence a copied note 
of the reasonable belief by which the powers under section 18 (4), (5), (6), (7), and 
(8) need to be exercised. But if no owner or possessor of the computer is present at 
the place, the competent authority shall deliver the copied note to the said owner 
or possessor as soon as possible.

The competent authority in charge of the carrying out of the activities 
under section 18 (4), (5), (6), (7), and (8), shall, within forty-eight hours reckoned 
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from the time the activities are commenced, submit to a competent court as 
evidence a copied note of the details of the activities and the grounds for the 
activities.

The copying of computer data in accordance with section 18 (4) shall 
only be made when arises a reasonable belief that there is the commission of a 
crime and must not obstruct beyond necessity the carrying out of business of the 
owner or possessor of such computer data.

With regard to the seizure or attachment under section 18 (8), in addition 
to being required to deliver a copied letter of seizure or attachment to the owner 
of possessor of the computer system as evidence, the competent authority is 
prohibited from imposing the seizure or attachment in excess of thirty days. In 
case of need to carry out the seizure or attachment for a longer period, he shall 
file an application with a competent court for extension of the period of seizure or 
attachment. However, the court may not grant extension in excess of sixty days in 
total, whether it be granted once or several times. When the seizure or attachment 
is not needed any longer or the said period is over, the competent authority must 
promptly return the seized computer system or revoke the attachment.

The letter of seizure or attachment according to paragraph 5 shall be as 
prescribed in ministerial regulations.

Section 20 paragraph one and two
In case there is circulation of the following computer data, a competent 

authority may, with the approval of the Minister, file an application with and 
produce evidence before a competent court for an order terminating the circulation 
of such computer data or deleting the data from computer systems:

(1) computer data which constitutes a crime under this Act;
(2) computer data which may affect the security of the Kingdom as 

described in the Penal Code, Division 2, Title 1 or Title 1/1;
(3) computer data which constitutes a crime under a law concerning 

intellectual property or a different law, when such computer data bears 
characteristics which are contrary to peace and order or good morals of the people 
and the authority under the law concerned or an inquiry officer under the Criminal 
Procedure Code makes a request.

In case there is circulation of computer data with characteristics which are 
contrary to peace and order or good morals of the people, the Minister may, with 
the approval of a computer data screening panel, authorize a competent authority 
to file an application with and produce evidence before a competent court for an 
order termination the circulation of such computer data or deleting the data from 
computer systems; prescribed that the provisions governing committees competent 
to conduct administrative proceedings according to the law on administrative 
procedure shall apply mutatis mutandis to meetings of the computer data screening 
panel.
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Official Information Act; B.E. 2540 (1997)

Section 7 A State agency shall at least publish the following official information 
in the Government Gazette:

(1) the structure and organization of its operation;
(2) the summary of important powers and duties and operational methods;
(3) a contacting address for the purpose of contacting the State agency in 

order to request and obtain information or advice;
(4) by- laws, resolutions of the Council of Ministers, regulations, orders, 

circulars, Rules, work pattern, policies or interpretations only insofar as they are 
made or issued to have the same force as by-laws and intended to be of general 
application to private individuals concerned;

(5) such other information as determined by the Board. 
If any information which has already been published for dissemination in 

sufficient number is published in the Government Gazette by making reference to 
such prior published material, it shall be deemed to comply with the provisions of 
paragraph one.

A State agency shall, for dissemination purpose, compile and make 
available the information under paragraph one for sale, disposal or distribution at 
its office as it thinks fit.

Section 9 Subject to section 14 and section 15, a State agency shall make 
available at least the following official information for public inspection in 
accordance with the rules and procedure prescribed by the Board:

(1) a result of consideration or a decision which has a direct effect on a 
private individual including a dissenting opinion and an order relating thereto; 

(2) a policy or an interpretation which does not fall within the scope of 
the requirement of publication in the Government Gazette under section 7 (4);

(3) a work-plan, project and annual expenditure estimate of the year of its 
preparation;

(4) a manual or order relating to work procedure of State officials which 
affects the rights and duties of private individuals;

(5) the published material to which a reference is made under section 7 
paragraph two;

(6) a concession contract, agreement of a monopolistic nature or joint 
venture agreement with a private individual for the provision of public services;

(7) a resolution of the Council of Ministers or of such Board, Tribunal, 
Commission or Committee as established by law or by a resolution of the Council 
of Ministers; provided that the titles of the technical reports, fact reports or 
information relied on in such consideration shall also be specified;

(8) such other information as determined by the Board.
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If any part of the information made available for public inspection under 
paragraph one is prohibited from disclosure under section 14 or section 15, it 
shall be deleted, omitted or effected in such other manners whatsoever so as not to 
disclose such part of the information.

A person whether interested in the matter concerned or not, has the right 
to inspect or obtain a copy or a certified copy of the information under paragraph 
one. In an appropriate case, a State agency may, with the approval of the Board, 
lay down the rules on the collection of fees. For this purpose, regard shall also 
be had to the making of concession given to persons with low incomes, unless 
otherwise provided by specific law.

The extent to which an alien may enjoy the right under this section shall 
be provided by the Ministerial Regulation.

Section 11 If any person making a request for any official information other than 
the official information already published in the Government Gazette or already 
made available for public inspection or already made available for public studies 
under section 26 and such request makes a reasonably apprehensible mention of 
the intended information, the responsible State agency shall provide it to such 
person within a reasonable period of time, unless the request is made for an 
excessive amount or frequently without reasonable cause.

If any official information is in a condition that can be damaged easily. A 
State agency may request for an extension of the period for its provision or may 
provide copies thereof in any such condition as to avoid damage thereto. 

The official information provided by the State agency under paragraph 
one must be the information already subsisting in the condition ready for 
distribution without requiring new preparation, analysis, classification, 
compilation or creation, unless it is the case of transformation into a document 
from the information recorded in the visual or sound recording system, 
computer system or any other system as determined by the Board. If the State 
agency is of the opinion that the request is not for the benefit of trade and is 
necessary for the protection of the rights and liberties of such person or is 
beneficial to the public, the State agency may provide such information.

The provisions of paragraph three shall not prevent the State agency from 
creating new official information available to the person making the request if it is 
consistent with the usual powers and duties of such State agency.

The provisions of section 9 paragraph two, paragraph three and paragraph 
four shall apply mutatis mutandis to the provision of the information under this 
section.

Section 15 A State agency or State official may issue an order prohibiting the 
disclosure of official information falling under any of the following descriptions, 
having regard to the performance of duties of the State agency under the law, 
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public interests and the interests of the private individuals concerned:
(1) the disclosure thereof will jeopardize the national security, 

international relations, or national economic or financial security;
(2) the disclosure thereof will result in the decline in the efficiency of 

law enforcement or failure to achieve its objectives, whether or not it is related to 
litigation, protection, suppression, verification, inspection, or knowledge of the 
source of the information;

(3) an opinion or advice given within the State agency with regard to the 
performance of any act, not including a technical report, fact report or information 
relied on for giving opinion or recommendation internally;

(4) the disclosure thereof will endanger the life or safety of any person;
(5) a medical report or personal information the disclosure of which will 

unreasonably encroach upon the right of privacy;
(6) an official information protected by law against disclosure or an 

information given by a person and intended to be kept undisclosed;
(7) other cases as prescribed in the Royal Decree.

Film and Video Act, B.E. 2551 (2008) 

Section 16 paragraph one 
There shall be one or more film and video censorship committees, each 

committee shall consist of members appointed by the Minister according to the 
proposal of the Committee.

Section 23 A film producer shall produce a film in a way which does not 
undermine or is not contrary to public order or good morals, or may not affect the 
security and dignity of Thailand.

Section 26 In reviewing a film under section 25, the Film and Video Censorship 
Committee shall determine which of the following types that the film can be 
classified within:                   …

(7) films which are prohibited to be disseminated in the Kingdom.

Section 29 paragraph one 
In reviewing a film and granting approval under section 25, if the Film 

and Video Censorship Committee considers any film as having content which 
undermines or is contrary to public order or good morals, or may affect the 
security and dignity of Thailand, the Film and Video Censorship Committee shall 
have the power to order an applicant to edit or cut off the scene before granting 
approval, or may decide not to grant approval.
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The Electricity Generating Authority of Thailand Act B.E. 2511 
(1968)

Section 28 For the purpose of survey of energy sources under section 6 (2) 
or places for implement the activities under section 9 (4) or construction and 
maintenance of the electric system, the officers or employees shall have the power 
to make use or take possession of the immovable properties in any person’s 
possession so long as it is not a dwelling place, temporarily, subject to the 
following conditions:

(1) such use or possession is necessary for the survey of the electric system 
or for the prevention of danger or damage which may be caused to the electric 
system, survey of energy sources under section 6 (2) or places for implement the 
activities under section 9 (4) or maintenance of the electric system;

(2) notice or announcement has been given to the owner or possessor of 
the immovable property or another holder of a right in advance as follows:

(a) in the case of surveying of the electric system or preventing 
of danger or damage which may be caused to the electric system, or maintenance 
of the electric system, a written notice shall be given to the owner or possessor 
of the immovable property or another holder of a right in advance, individually, 
within a reasonable time but not less than three days;

(b) in the case of general survey for the purpose of selecting 
the appropriate strip or site for installing the electric system or searching for 
appropriate energy sources under section 6 (2), or for the appropriate places for 
implement the activities under section 9 (4), the announcement specifying the 
areas for surveying shall be pinned up at Amphoe Office or King Amphoe Office 
or District Office and Tambol Office or SubDistrict Office where the immovable 
property is situated, and it shall be published in the Government Gazette not less 
than thirty days before the date of surveying;

(c) in the case of specific survey which is conducted after the 
selection of appropriate strip or site for installing the electric system, or an ap-
propriate energy sources under section 6 (2) or appropriate places for implement 
the activities under section 9 (4) are found, if the owner or possessor of the 
immovable property or another holder of a right does not reside in the Tambol 
or SubDistrict where the survey is being conducted and it is a case of urgent 
survey, the announcement specifying the areas for surveying shall be pinned up 
at Amphoe Office or King Amphoe Office or District Office, Tambol Office or 
Sub-District Office and Head of Village Office where the immovable property is 
situated not less than thirty days before the date of surveying.

In the execution under this Section, upon the request of related person, 
the officers or employees must show their identity cards.

If any act of the officers or employees causes damage to the owner or 
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dossessor of the immovable property or another holder of a right, such person shall 
be entitled to file a claim for compensation from EGAT, and if no settlement could 
be reached as regards the amount of the compensation, the provisions of section 
30 and section 30 bis shall apply mutatis mutandis.

Section 29 In transmission and distribution of electric energy, EGAT shall have 
powers:

(1) to construct transmission lines or distribution lines under, above, 
along or across any land belonging to any person, to place or set up posts, 
sub-stations, or other accessories into or over the land belonging to any person, 
so long as such land is not the site of a dwelling house;

(2) to declare for the benefit of safety in transmission electric line laying 
zone by announcement at the Amphoe’s administrative office where the involved 
land is situated, and to appropriately mark out such zones;

(3) to demolish dwelling houses or destroy other things constructed or 
made, or to destroy or cut trunks, branches or roots of trees or of plants in the 
electric line laying zone.

Before acting as aforesaid in (1) or (3), EGAT shall inform the owner 
or possessor of the property concerned in writing. The owner or possessor of the 
property may submit a request giving reason for such inappropriate act to the 
Board for decision within thirty days from the date of receipt of the request. The 
decision of the Board shall be final.
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Annex 3: Summaries of significant cases

Identification
a) Country, b) Name of the Court, c) Date of the decision given, d) Reference 
number of the decision, e) Jurisdiction, f) Title of the decision 

1.  Summary of the Constitutional Court Ruling No. 16-17/2549 (2006)

Dated 7th September B.E. 2549 (2006) 

Identification

a) Thailand, b) the Constitutional Court, c) 7th September 2006, d) No. 16-17/2549 
(2006), e) constitutional review, f) Re: Whether or not section 48 of the Printing 
Act B.E. 2484 (1941) was contrary to or inconsistent with section 39 and section 
41 of the Constitution of the Kingdom of Thailand B.E. 2540 (1997).

Headnotes

The Printing Act B.E. 2484 (1941) and the right of individual person to not be 
infringed upon the exercise of the freedom of expression through the publication.

Summary 

1. Background and Facts

The Bangkok South Criminal Court and the Supreme Court referred the applications 
of defendants to the Constitutional Court for rulings under section 264 of the 
Constitution of the Kingdom of Thailand B.E. 2540 (1997). The two applications 
could be summarized as follows. 

In the first application, the state attorney of the Office of the Attorney-General (Office 
of Special Prosecutor for South Bangkok 2), the plaintiff, and MR. Chatu Mongkol 
Sonakul, co-plaintiff, filed a prosecution against Manager Media Group Public 
Company Limited, the first defendant, and Mr. Tul Sirikulpipat, the second defendant, 
at the Bangkok South Criminal Court on charges of jointly committing the offence of 
defamation by publishing documents under section 326, section 328 and section 83 of 
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the Penal Code, section 3 and section 4 of the Act Amending the Penal Code (No. 11) 
B.E. 2535 (1992) and section 48 of the Printing Act B.E. 2484 (1941). The Bangkok 
South Criminal Court had completed its proceedings and scheduled an appointment 
for a reading of the judgment. Subsequently, the two defendants filed a motion with 
the Bangkok South Criminal Court stating that section 48 of the Printing Act B.E. 
2484 (1941) was inconsistent with the Constitution and therefore unenforceable. It 
was thus requested that Bangkok South Criminal Court impose a temporary stay of 
proceedings and refer the opinion to the Constitutional Court for a ruling that section 
48 of the Printing Act B.E. 2484 (1941) was contrary to or inconsistent with section 
39 and section 41 of the Constitution of the Kingdom of Thailand B.E. 2540 (1997).

In the second application, Mr. Chuan Leekpai, the plaintiff, filed a prosecution 
against Mr. Tul Sirikulpipat, the first defendant, and Mr. Sonthi Limtongkul, the 
second defendant, at the Bangkok South Criminal Court on charges or offences 
of defamation under section 83, section 58, section 326 section 328 and section 
332 of the Penal Code and section 48 of the Printing Act B.E. 2484 (1941). 
Prior to the inquiry of charges, the court allowed the plaintiff to withdraw 
the prosecution against the second defendant. Thereafter, the Bangkok South 
Criminal Court gave judgment that the first defendant had committed an offence 
under section 328 of the Penal Code in conjunction with section 48 of the Printing 
Act B.E. 2484 (1941). 

The first defendant was sentenced to 4 months imprisonment and ordered to 
publish the judgment in a total of 5 daily newspapers for 3 consecutive days at the 
costs of the first defendant. The first defendant appealed. The Court of Appeals 
amended the judgment by imposing an additional fine sentence of 40,000 baht 
on the first defendant and suspended the imprisonment sentence for a period of 1 
year. 

The plaintiff submitted an appeal to the Supreme Court, dated 17th January B.E. 
2548 (2005), requesting a heavier sentence on the first defendant. 

The first defendant (applicant) submitted an appeal to the Supreme Court, dated 
27th January B.E. 2548 (2005), objecting to the judgments of the court of first 
instance and Court of Appeals, and filed a motion, dated 2nd February B.E. 2548 
(2005), with the Supreme Court requesting for the court to stay the proceedings 
and refer the matter to the Constitutional Court for a ruling that section 48 of the 
Printing Act B.E. 2484 (1941) was contrary to or inconsistent with section 39 and 
section 41 of the Constitution of the Kingdom of Thailand B.E. 2540 (1997).



16. Thailand   627

2. Issue Considered by the Constitutional Court

The Constitutional Court held that both applications contained identical issues 
which required a ruling. The applications were therefore tried together. The issues 
considered by the Constitutional Court were as follows.

The first issue was whether or not section 48 paragraph two of the Printing Act B.E. 
2484 (1941) was contrary to or inconsistent with section 39 of the Constitution of 
the Kingdom of Thailand B.E. 2540 (1997). 

The Constitutional Court held as follows. Section 39 of the Constitution of the 
Kingdom of Thailand B.E. 2540 (1997) was a provision which recognized the 
liberty to express opinions, speech, writing, publications, advertisements and 
the communication of meanings by other means, and that such liberty could not 
be restricted except by virtue of specific provisions of law in the interest of state 
security, the protection of rights, liberties, honor, fame, family rights or privacy 
of other persons. Section 34 of the Constitution of the Kingdom of Thailand B.E. 
2540 (1997) recognized personal rights in the family, honor, fame or privacy 
which were to be free from reference or dissemination of texts or pictures by 
any means to the public that would be a violation or infringement of such rights, 
except in cases of the public interest. It could be seen that even though a person 
or the media had the liberty to express opinions, speech, writing, publication and 
advertising, such liberties were subject to the limitations of the Constitution and 
specific laws, such as section 326 and section 328 of the Penal Code. The purpose 
of such limitations was to prevent the exercise of one’s liberties from violating the 
rights, liberties, honor, fame, family rights or privacy of others. 

Upon a consideration of the provisions of section 48 paragraph two of the Printing 
Act B.E. 2484 (1941), it was found that such provision was another specific 
provision of law which stated that an author and editor must be liable as principals, 
and if the author could not be found, the publisher should also be liable as a 
principal. Whereas section 4 of the Printing Act B.E. 2484 (1941) provided that 
the ‘publisher’ was a person who managed and was responsible for publishing, 
and provided that the ‘editor’ was a person responsible for the preparation, editing, 
selection or control of literary works or other materials in a newspaper, therefore, 
both the publisher and editor were persons stipulated by law as having the duties 
of managing and being responsible for publishing, editing, selection or control of 
literary works or other materials in a newspaper. One purpose of such provision 
was to prevent the publication of any content that would infringe upon the rights, 
liberties, honor, fame or family rights or privacy of other person. Once the law had 
provided for such duties, if a publisher or editor failed to carry out inspections, 
selections or controls by allowing the publication of contents in a newspaper 
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which violated the rights of other persons going beyond honesty or fair comment 
as recognized under section 34 and section 39 of the Constitution of the Kingdom 
of Thailand B.E. 2540 (1997), the law would deem that the publisher and editor 
had acted by failing to perform acts to prevent such a result under the essence of 
section 59 paragraph five of the Penal Code. Such persons would therefore be 
liable to punishment under the specific provisions of law in order to protect the 
rights, liberties, honor, fame and family rights of other persons, and in order to 
prevent the exercise of rights and liberties beyond the limitations causing injuries 
to others. It was therefore held that section 48 paragraph two of the Printing Act 
B.E. 2484 (1941) was neither contrary to nor inconsistent with section 39 of the 
Constitution of the Kingdom of Thailand B.E. 2540 (1997).

The second issue was whether or not section 48 paragraph two of the Printing 
Act B.E. 2484 (1941) was contrary to or inconsistent with section 41 of the 
Constitution of the Kingdom of Thailand B.E. 2540 (1997). 

The Constitutional Court held as follows. Section 41 paragraph one of the 
Constitution of the Kingdom of Thailand B.E. 2540 (1997) provided for a 
private staff member or employee engaged in the business of publishing, radio 
or television broadcast to have the liberty to present news and express opinions 
within the limitations of the Constitution without being subject to the authority 
of a government agency, state agency, state enterprise or the owners of such 
business, but should nonetheless not be inconsistent with professional ethics. 
Upon a consideration of such provisions along with section 48 paragraph two of 
the Printing Act B.E. 2484 (1941), it was found that an author, publisher or editor 
engaged in a newspaper business enjoyed the liberty to present news and express 
opinions within the limitations of the Constitution and without being inconsistent 
with professional ethics. Such persons did not enjoy complete freedom in the 
presentation of news and expression of opinions without limitations under the 
law or supervision under a professional code of conduct. In this regard, section 34 
and section 39 of the Constitution of the Kingdom of Thailand B.E. 2540 (1997) 
provided for the recognition of personal rights in the family, honor, fame or privacy 
and recognized the liberty to express opinions, speech, writing, advertisements 
and the communication of meanings by other means, along with the newspapers 
code of conduct of the Thai Newspapers Association and professional ethics 
of the press under the National Press Council providing for a code of conduct 
and ethics of newspapers in the presentation of news, pictures or expression of 
opinions which must be polite, honest, an accurate report of the news, and to omit 
from adding gloss. Newspapers had to uphold the truth, correctness, accuracy and 
completeness. News should not be glossed to the extent of altering or exaggerating 
facts, and the presentation of biased or prejudicial accounts of news that would 
alter or exaggerate the facts should be abstained. Thus, section 48 paragraph two 
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of the Printing Act B.E. 2484 (1941) provided for the liability of the author and 
the editor as principals, and if the author was not found, the publisher should also 
be liable as a principal. The provision provided the offenses for such persons, 
which was a different case from section 41 of the Constitution which provided 
for a private staff member or employee engaged in a publishing business to have 
the liberty to present news and express opinions within the limitations of the 
Constitution and professional code of conduct. Therefore, section 48 paragraph 
two of the Printing Act B.E. 2484 (1941) was neither contrary to nor inconsistent 
with section 41 of the Constitution of the Kingdom of Thailand B.E. 2540 (1997).

3. Ruling of the Constitutional Court

By virtue of the reasons stated above, the Constitutional Court held that section 
48 paragraph two of the Printing Act B.E. 2484 (1941) was neither contrary to nor 
inconsistent with section 41 of the Constitution of the Kingdom of Thailand B.E. 
2540 (1997).

2.  Summary of the Constitutional Court Ruling No. 3/2552 (2009)
    
Dated 18th March B.E. 2552 (2009) 
  
Identification

a) Thailand, b) the Constitutional Court, c) 18th March 2009,  d) No. 3/2552 (2009), 
e) constitutional review, f) Re: The Supreme Administrative Court referred the 
objection of plaintiffs (Mr. Paiboon Kongkerd and others totaling 211 persons) to 
the Constitutional Court for a ruling on whether or not section 46 paragraph one of 
the Promotion and Preservation of National Environmental Quality Act B.E. 2535 
(1992) was contrary to or inconsistent with section 56 paragraph two and section 
59 of the Constitution of the Kingdom of Thailand B.E. 2540 (1997).

Headnotes

The Failure of legal procedure regarding public hearing arrangement which was 
questioned to the conformity with the freedom of expression recognized by the 
Constitution.

Summary 

1. Background and Facts
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1.1 The plaintiffs filed plaints against the Kam Muang Tambon Administrative 
Organization, the first defendant, Nam Pong Tambon Administrative Organization, 
the second defendant and Suan Kwang Tambon Administrative Organization, the 
third defendant, in the Khon Kaen Administrative Court. The plaint stated that 
all three defendants jointly committed unlawful acts in the Solid Waste Disposal 
System Construction Project due to their failure to arrange for a public hearing 
of the people residing in the area of the construction project. All proceedings 
carried out by the three defendants were improper exercises of powers since the 
relevant agencies did not possess sufficient information on the pollution problems 
which affected the natural water sources and the people’s way of living. It was 
requested that the Court give a judgment and order the first defendant to annul the 
meeting resolution for the construction of the waste disposal facility and order the 
termination of constructions in the original solid waste disposal sites of the second 
and third defendants.

1.2 The defendants replied that this construction project was deemed as a 
cooperation between local administrative organizations to jointly establish a solid 
waste  disposal center, and prior to the commencement of the project, the second 
defendant had requested the assistance of the Faculty of Public Health, Khon Kaen 
University, to conduct a study and assessment, as well as to find measures for the 
prevention and mitigation of the impact from the project’s operations, including 
to conduct a survey of the people’s opinion of the third defendant’s development 
of the solid waste disposal site. The survey showed that the majority of the people 
agreed with the development.

1.3 The plaintiffs objected to the reply, stating that even though all three 
defendants had the powers and duties to administer the locality as provided by 
law, their performances had to be in accordance with section 56 and section 
59 of the Constitution in conjunction with the Rules of the Office of the Prime 
Minister on Public Consultation by Means of Public Hearing B.E. 2539 (1996). 
Failure to organize a public hearing was deemed as a violation of the plaintiffs’ 
rights as recognized under the Constitution. Therefore, the plaintiffs were of the 
opinion that the construction of a solid waste disposal pit definitely affected the 
environmental quality. All three defendants had to comply with the constitutional 
provisions.

1.4 The Khon Kaen Administrative Court found that section 56 paragraph two 
of the Constitution of the Kingdom of Thailand B.E. 2540 (1997) provided that 
the operation of a project or activity which could result in a serious impact on 
environmental quality could not be carried out except where a study and survey 
of the environmental impact had been conducted. At the time, there was only one 
law governing the preparation of a study and environmental impact assessment, 
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namely the Promotion and Preservation of National Environmental Quality Act 
B.E. 2535 (1992). Section 46 paragraph one of the Act provided that the Minister, 
upon approval of the National Environmental Commission, had the power to issue 
a notification prescribing the types and sizes of projects or activities of government 
agencies, state enterprises, or private entities which affected the environment and 
required the preparation of an environmental impact analysis report that had to be 
submitted for approval. Upon considering the joint solid waste disposal system 
project undertaken by the three defendants, it was found that the project was not 
subject to the requirement of an environmental impact analysis report. Section 59 
of the Constitution provided that a person had the right to receive information, 
statements and reasons from a government agency, state agency, state enterprise 
or local government before licensing or undertaking a project or activity which 
could affect the environment, health and sanitation, quality of life or other 
essential interests pertaining to persons or the local community, as well as the 
right to express one’s opinion on such matter. At the time, the Rules of the Office 
of the Prime Minister on Public Consultation by Means of Public Hearing B.E. 
2539 (1996) was in force. Such rules did not require state projects to arrange for 
public consultation by means of public hearings. However, it was left to Minister’s 
discretion for projects of the central government, or the discretion of the provincial 
governor for projects carried out by the provincial or local governments. The 
Court was not able to intervene in the exercise of discretion to review suitability 
on behalf of a state official in the Executive Branch, who was directly responsible 
for the administration of state affairs. Khon Kaen Administrative Court therefore 
gave judgment to dismiss the plaint.

1.5 The plaintiff appealed to the Supreme Administrative Court that the solid waste 
disposal system project undertaken by the three defendants was a project which 
had a serious impact on environmental quality. The project was subject to section 
56 paragraph two of the Constitution of the Kingdom of Thailand B.E. 2540 
(1997), which was an absolute prohibition, unless the prescribed conditions had 
been fulfilled. Furthermore, section 59 of the Constitution was a principle which 
granted a right to a person to receive information, statements and reasons prior to 
the licensing or undertaking of a project or activity which could have an impact 
on environmental quality, health and sanitation, quality of life or other essential 
matters pertaining to persons or the local community, and a right to express one’s 
opinion on such matter. If the operation of any project or activity was within the 
conditions prescribed by the Constitution, which was an absolute prohibition, there 
was no discretion whatsoever to determine the suitability of organizing a public 
hearing. In addition, the plaintiffs were of the opinion that provisions of laws, rules 
and regulations applied by the Khon Kaen Administrative Court to the case were 
clearly contrary to or inconsistent with section of 56 paragraph two and section 
59 of the Constitution and there had not yet been a ruling of the Constitutional 
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Court with respect to these two provisions. The plaintiffs therefore motioned to 
the Supreme Administrative Court to impose a temporary stay of proceedings and 
refer the plaintiffs’ opinion to the Constitutional Court for a ruling.

1.6 The Supreme Administrative Court, after consideration, found that in the 
adjudication or issuance of an order in this case, it had to apply the provisions 
of section 46 paragraph one of the Promotion and Preservation of National 
Environmental Quality Act B.E. 2535 (1992). However, as the appellants objected 
that such a provision was contrary to or inconsistent with the Constitution of the 
Kingdom of Thailand B.E. 2540 (1997) and there had not yet been a ruling of the 
Constitutional Court with respect to such provisions. The appellants’ objection was 
therefore referred to the Constitutional Court for ruling, and the trial proceedings 
or issuance of an order in this case was temporarily stayed.

2. Preliminary issue

The preliminary issue which had to be considered by the Constitutional Court was 
whether or not the Constitutional Court had the power to admit this application for 
a ruling under the Constitution of the Kingdom of Thailand B.E. 2550 (2007). 

After consideration, the Constitutional Court found as follows. This application 
was pending trial by the Constitutional Court under the Constitution of the 
Kingdom of Thailand B.E. 2540 (1997). Thereafter the Constitution of the 
Kingdom of Thailand (Interim) B.E. 2549 (2006) was promulgated on 1st October 
B.E. 2549 (2006), and later the Constitution of the Kingdom of Thailand B.E. 
2550 (2007) was promulgated on 24th August B.E. 2550 (2007) wherein section 
300 paragraph four provided that all cases or matters pending proceedings by the 
Constitutional Tribunal would be continued by the Constitutional Court, and upon 
the appointment of Constitutional Court Judges under this Constitution, all cases 
or matters pending proceedings would be transferred to the powers and duties of 
the newly appointed Constitutional Court. The Constitutional Court therefore had 
the power to admit this application for trial and adjudication.

3. Issues considered by the Constitutional Court

The Constitutional Court examined the application and documents in support of 
the application and decided to accept the application on the issue of objection 
that section 46 paragraph one of the Promotion and Preservation of National 
Environmental Quality Act B.E. 2535 (1992) was contrary to or inconsistent with 
section 56 paragraph two of the Constitution of the Kingdom of Thailand B.E. 
2540 (1997) for ruling, and to decline to rule on the objection issue that the Rules 
of the Office of the Prime Minister on Public Consultation by Means of Public 
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Hearing B.E. 2539 (2006) was contrary to or inconsistent with section 59 of the 
Constitution of the Kingdom of Thailand B.E. 2540 (1997) since it was not within 
the powers and duties of the Constitutional Court to make a ruling.

After consideration, the Constitutional Court found as follows. While the 
Constitutional Court was preparing its ruling on this application, the Constitution 
of the Kingdom of Thailand B.E. 2550 (2007) had already been promulgated. 
The provision of section 56 paragraph two of the Constitution of the Kingdom of 
Thailand B.E. 2540 (1997) which the applicant objected that a provision of law 
was contrary to or inconsistent with embodied the same principle as the provision 
of section 67 paragraph two of the Constitution of the Kingdom of Thailand B.E. 
2550 (2007). This application was therefore ruled upon in accordance with section 
67 paragraph two of the Constitution of the Kingdom of Thailand B.E. 2550 (2007).

The issue which had to be ruled upon by the Constitutional Court was therefore 
whether or not section 46 paragraph one of the Promotion and Preservation 
of National Environmental Quality Act B.E. 2535 (1992) was contrary to or 
inconsistent with section 67 paragraph two of the Constitution of the Kingdom of 
Thailand B.E. 2550 (2007). 

The Constitutional Court found that the provision of section 46 paragraph one of the 
Promotion and Preservation of National Environmental Quality Act B.E. 2535 (1992) 
was one legal measure which applied to government agencies, state enterprises 
or private entities which undertook a project or activity that had an impact on the 
environment. If the Minister, upon the approval of the National Environmental 
Commission, issued a notification prescribing a project or activity as requiring the 
preparation of an environmental impact analysis report, the government agency, 
state enterprise or private entity undertaking such project or activity had to proceed 
in accordance with the notification so as to fulfill the law’s intent, as well as to 
protect the interests of the state and the community in promoting and preserving 
environmental quality, being a provision that was already consistent with section 
67 paragraph two of the Constitution of the Kingdom of Thailand B.E. 2550 
(2007). Section 46 paragraph one of the Promotion and Preservation of National 
Environmental Quality Act B.E. 2535 (1992) was therefore neither contrary to nor 
inconsistent with section 67 paragraph two of the Constitution of the Kingdom of 
Thailand B.E. 2550 (2007). However, since the Constitution of the Kingdom of 
Thailand B.E. 2550 (2007) intended the rights and liberties as recognized under the 
Constitution to have immediate effect upon the promulgation of the Constitution 
without the need for a preceding implementing legislation; therefore in the case of 
a project or activity which required the preparation of analysis report or a project or 
activity which did not require environmental impact analysis report under section 
46 paragraph one of such Act, if it appeared that the project or activity could cause 
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a serious impact on a community’s environmental quality, natural resources and 
the health of persons or a community, the person or community would have the 
right to file a plaint in the Administrative Court under section 67 paragraph three 
of the Constitution in order to request the Court to give a judgment or order the 
government agency, state enterprise, or private entity carrying out such project or 
activity to conduct a study and assessment of environmental quality and the people’s 
health, to arrange for a public consultation, or to seek the opinion of an independent 
organ in the environmental or health fields and a higher education institution 
administering education on the environment or natural resources or health, prior to 
the operation of the project or activity as provided under section 67 paragraph two of 
the Constitution.

4. Ruling of the Constitutional Court

By virtue of the foregoing reasons, the Constitutional Court held that section 46 
paragraph one of the Promotion and Preservation of National Environmental 
Quality Act B.E. 2535 (1992) was neither contrary to nor inconsistent with section 
67 paragraph two of the Constitution of the Kingdom of Thailand B.E. 2550 (2007).

3.  Summary of the Constitutional Court Ruling No. 4-5/2552 (2009)

Dated 18th March B.E. 2552 (2009)
  
Identification

a) Thailand, b) the Constitutional Court, c) 18th March 2009, d) No. 4-5/2552 
(2009), e) constitutional review, f) Re: (1) The Civil Court referred the objection 
of defendants (Mr. Poowadol Songprasert, the first defendant, ASTV (Thailand) 
Company Limited, the second defendant, Thai Day Dotcom Company Limited, 
the third defendant) in Civil Case No. 4093/2551 to the Constitutional Court for a 
ruling on whether or not section 254 of the Civil Procedure Code was contrary to 
or inconsistent with section 27, section 29, section 36,bsection 45, section 63 and 
section 87 (3) of the Constitution of the Kingdom of Thailand B.E. 2550 (2007); 
(2) The Civil Court referred the objection of defendants (Major General Chamlong 
Srimuang, the first defendant and others comprising 6 persons) in Civil Case No. 
4396/2551 to the Constitutional Court for a ruling on whether or not section 254 of 
the Civil Procedure Code was contrary to or inconsistent with section 27, section 
29, section 36, section 45, section 63 and section 87 (3) of the Constitution of the 
Kingdom of Thailand B.E. 2550 (2007).
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Headnotes

The interlocutory relief and the right to freedom of expression.

Summary 

1. Background and facts

The Office of the Judiciary referred the application of Mr. Poowadol Songprasert 
and others comprising 3 persons and the application of Major General Chamlong 
Srimuang and others comprising 6 persons to the Constitutional Court for a ruling 
under section 211 of the Constitution of the Kingdom of Thailand B.E. 2550 
(2007), comprising a total of 2 applications. The facts under the applications and 
documents in support of each application could be summarized as follows.

1.1 The facts in the application of Civil Case No. 4093/2551 between Police 
Lieutenant Colonel Thaksin Shinawatra, as plaintiff, and Mr. Poowadol 
Songprasert and others comprising 3 persons, as defendants (the applicants), could 
be summarized as follows.

On 25 May B.E. 2551 (2008), the People’s Alliance for Democracy organized 
an assembly in the area of the Democracy Monument, Bangkok Metropolis, and 
closed off traffic in public ways in that vicinity. A stage was set and speakers took 
turns in addressing the crowd present by means of sound amplifiers, attacking 
the government and making defamatory comments on the plaintiff, who was a 
citizen, and not a holder of a political office. The gathering was moved to the area 
of Makkhawan Rangsan Bridge, Ratchadamnoen Nok Road, Bangkok Metropolis, 
and thereafter moved to the area adjacent to the Government House, Phitsanulok 
Road, Bangkok Metropolis. Most recently, on the date of the plaintiff’s filing 
of this case, such group of people had returned to gather in the area of the 
Makkhawan Rangsan Bridge, after an interim injunction was issued by the Civil 
Court ordering such group of persons to open traffic ways and refrain from using 
sound amplifiers during the prescribed times. The second and third defendants 
arranged for advertisements through live broadcasts of the speeches delivered 
from such stage by means of the ASTV News One Satellite Television Station, 
through the Manager Online internet website, ASTV Dotcom website and ASTV 
Radio Station, in order to keep the public informed at all times. The gathering 
and speeches on such stage carried on continuously up to the date of filing this 
action. The first defendant was one of the speakers who took the stage to make 
defamatory remarks causing detriment to the plaintiff, i.e. stating or disseminating 
news containing false statements which caused damage to the plaintiff’s reputation 
or honour as well as to his work prospects or advancement, resulting in the 
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plaintiff suffering from hatred by the general public. The first defendant made 
defamatory statements on the plaintiff on different occasions. The acts of the 
second and third defendants were therefore apparent intentional tortuous acts 
committed on the plaintiff in collaboration with the first defendant. 

The plaintiff thus requested for a Court order to prohibit all three defendants 
from committing the tortuous act on the plaintiff by restraining the first defendant 
from the use of the plaintiff’s name or other words that would induce the people’s 
understanding that a reference was made to the plaintiff in a detrimental way 
until the case was final, and to prohibit the second and third defendant from 
continuing the broadcast of pictures and sounds or advertisements by any other 
means of the first defendant’s speeches in both the gathering and speeches in 
other places through ASTV Satellite Television Station, all internet websites and 
all radio broadcasting frequencies operated by the second and third defendant. 
The injunction was sought to relieve the plaintiff’s distress and damage that 
could be suffered by the plaintiff as a consequence of the acts committed by 
the three defendants, as well as damage that could be affected upon the society 
and the nation, until the case was final or ordered otherwise by the Court. The 
plaintiff further sought compensatory damages from the tortuous acts of the three 
defendants pursuant to the above lawsuit in a total sum of 100,000,000 baht (one 
hundred million baht only), which amount the plaintiff deemed as the disputed 
sum in this legal action.

Mr. Nattasan Saengkaew, the plaintiff’s attorney, filed a motion in the Civil Court 
seeking interlocutory relief pursuant to section 254 (2) of the Civil Procedure 
Code. It was requested that the Court issue an order against the three defendants 
to refrain from repeating or continuing the tortuous acts, and a request for an 
emergency hearing was also included in the motion for interlocutory relief. 
Mr. Suwat Apaipak, the defendants’ attorney, filed a motion in the Civil Court 
requesting for a referral of the plaintiff’s motion for interlocutory relief under 
section 254 of the Civil Procedure Code to the Constitutional Court for a ruling 
under section 211 of the Constitution of the Kingdom of Thailand B.E. 2550 (2007) 
prior to an order of the Court on this matter.

The Civil Court, after consideration, found that the plaintiff’s application was in 
accordance with section 211 of the Constitution of the Kingdom of Thailand B.E. 
2550 (2007). The application was therefore referred to the Constitutional Court for 
a ruling on whether or not section 254 of the Civil Procedure Code was contrary to 
or inconsistent with section 27, section 29, section 36, section 45, section 63 and 
section 87 (3) of the Constitution of the Kingdom of Thailand B.E. 2550 (2007).

1.2 The facts in the application of Civil Case No. 4396/2551 between Mr. Surin 
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Hiran and others comprising 6 persons, as plaintiffs, and Lieutenant General 
Chamlong Srimuang and others comprising 6 persons, as defendants (the 
applicants), could be summarized as follows.

On 7th July B.E. 2551 (2008), at nighttime, the six defendants as leaders or the 
key persons of the People’s Alliance for Democracy and others against whom 
the plaintiff had not yet filed actions in this case relocated an assembly in the 
area of Rama V Bridge and Phitsanulok Road to the Ratchadamnoen Nok Road 
and sealed off Ratchadamnoen Nok Road from the Makkhawan Rangsan Bridge 
Junction to the Misakawan Junction, a public way in front of the Ministry of 
Education, and sealed off Luk Luang Road at the Ministry of Education’s section 
from the Makkhawan Rangsan Bridge extending approximately 200 meters in 
length. A stage was set up and protests were made calling for the removal of the 
government of Mr. Samak Sundaravej from office. As a result, the Ministry of 
Education had to close the only entrance that was available to the six plaintiffs and 
other government officials, including the general public contacting the Ministry 
of Education on official business. The six plaintiffs, who were hired workers and 
government officials of the Ministry of Education, were aggrieved by the road 
closures which caused inconvenience to travel for the performance of their duties. 
Furthermore, the speeches delivered by the defendants that were broadcast on 
sound amplifiers interfered with the plaintiffs’ performance of duties. The acts 
of the six defendants were therefore exercises of constitutional rights that were 
intended to cause detriment to the six plaintiffs, government officials and hired 
workers of the Ministry of Education, and the public contacting the Ministry 
of Education on official business, with respect to their physical well-being, 
sanitation, liberty, properties or any other rights. The six plaintiffs therefore had 
to file this case in the Court and requested for a Court order of interlocutory relief 
to direct the six defendants to open up traffic ways on Ratchadamnoen Road and 
Luk Luang Road, and to prohibit the use of sound amplifiers during the times of 
performances of work by the plaintiffs.

Mr. Suwat Apaipak, the defendants’ attorney, filed a motion objecting the motion 
for an emergency hearing on the interlocutory relief. It was argued that the 
exercise of the right and liberty to assemble peacefully and without arms of the six 
defendants and others did not constitute an intentional or negligent act on other 
persons that was unlawful and caused damage to the latter’s life, body, sanitation, 
liberty, properties or any other rights. The acts were therefore not tortuous, but 
were instances on the exercise of constitutional rights, which was public law. In 
addition, the six plaintiffs exercised rights in bad faith. In other words, this case 
was an act of the People’s Power Party which sought to disperse the assembly 
of the six defendants and others, and therefore entrusted Mr. Karom Poltaklang, 
an attorney who advocated the amendment of the Constitution and belonged 
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to the same network as the Impoverished People’s Caravan and the Thai Taxi 
Development Club. Allegations were once made that ASTV Station, Manager 
Newspaper and Thai Post violated the Constitution by obstructing traffic in the 
year B.E. 2549 (2006). Therefore, the motion for interlocutory relief submitted by 
the six plaintiffs to the Court pursuant to section 254 of the Civil Procedure Code, 
if accepted by the Court, would be inconsistent with section 27, section 29, section 
45, section 63 and section 87 (3) of the Constitution. It was thus requested that the 
Court refer the plaintiffs’ motion for interlocutory relief to the Constitutional Court 
for a ruling prior to a Court order on this matter.

The Civil Court, after consideration, found that the six defendants had filed a 
motion stating that if the Court granted the emergency interlocutory relief, the 
six defendants’ constitutional rights would be restricted. Such a motion therefore 
contained a cause for a referral of the six defendants’ opinion to the Constitutional 
Court for a ruling. Upon a ruling of the Constitutional Court either way, a final 
resolution would thus be reached on whether or not this Court had the power to 
consider the emergency interlocutory relief motion submitted by the six plaintiffs. 
It was therefore deemed appropriate to refer the six defendants’ motion to the 
Constitutional Court for a ruling.

2. Preliminary issue

The Constitutional Court examined both applications and found that they 
were cases in accordance with section 211 of the Constitution of the Kingdom 
of Thailand B.E. 2550 (2007). The applications were therefore admitted for 
proceedings, and since in both applications the applicants objected that section 
254 of the Civil Procedure Code was contrary to or inconsistent with section 27, 
section 29, section 36, section 45, section 63 and section 87 (3) of the Constitution 
of the Kingdom of Thailand B.E. 2550 (2007), which were in the same cluster of 
sections, the Constitutional Court therefore issued an order on 2nd October B.E. 
2551 (2008) to consolidate the two applications into one proceeding. 

3. Issues considered by the Constitutional Court

The issues in the applications which had to be considered were whether or not 
section 254 of the Civil Procedure Code was contrary to or inconsistent with 
section 27, section 29, section 36, section 45, section 63 and section 87 (3) of the 
Constitution of the Kingdom of Thailand B.E. 2550 (2007). 

On the issues of whether or not section 254 of the Civil Procedure Code was 
contrary to or inconsistent with section 27 and section 29 of the Constitution 
of the Kingdom of Thailand B.E. 2550 (2007), the Constitutional Court found 



16. Thailand   639

as follows. Section 254 of the Civil Procedure Code was a provision relating to 
procedures for providing interlocutory relief to a plaintiff filing a motion in Court 
in request of an interlocutory relief prior to a judgment, subject to the conditions 
prescribed for the relief or mitigation of grievances or damage caused by the 
acts of a defendant in violation of the plaintiff’s legal rights. In such an event, 
the plaintiff had exercised the right to file an action in Court with the intent of 
seeking the Court’s protection of his/her rights and liberties which were violated, 
and if he/she were to wait for the conclusion of the trial proceedings extending 
over a substantial period of time, in the end, even if the plaintiff was successful in 
the action, the grievances and damages already caused might not be remediable. 
The interlocutory relief was therefore a necessary and appropriate legal measure 
which empowered the Court to prescribe any interlocutory relief as provided by 
law. Despite the restriction of certain rights and liberties of the defendant, the 
plaintiff was entitled to relief in the interest of debt enforcements or mitigation of 
grievances and damages of the plaintiff caused by the acts of the defendant. Also, 
when motioning the Court for interlocutory relief, the plaintiff had to show in the 
action that was sufficient substance and cause for the application of interlocutory 
relief procedures in accordance with the rules set forth in section 255 of the Civil 
Procedure Code to the satisfaction of the Court. Moreover, section 228 of the 
Civil Procedure Code provided for the party’s right to appeal against such order 
within one month as from the order date. In the event that a party found that a 
Court order was wrong, whether with respect to the exercise of discretion, an 
order exceeding the request stated in the final provisions of the suit, or even an 
order which violated provisions of the Constitution or other laws, such party had 
the right to file an appeal to the Court of Appeals or the Supreme Court, being 
court procedures for facilitating justice or safeguarding the rights and liberties of 
the people. Thus, section 254 of the Civil Procedure Code was neither contrary 
to nor inconsistent with the principle on the protection of the people’s rights and 
liberties under the Constitution, and was not a provision which restricted the rights 
and liberties of the applicants in a way that affected the essential substances of the 
rights and liberties beyond necessity, being provisions of general applicability and 
not intended to apply to any particular case or person as provided under section 27 
and section 29 of the Constitution of the Kingdom of Thailand B.E. 2550 (2007).

On the issue of whether or not section 254 of the Civil Procedure Code was 
contrary to or inconsistent with section 36, section 45 and section 63 of the 
Constitution of the Kingdom of Thailand B.E. 2550 (2007), the Constitutional 
Court found as follows.

Section 254 of the Civil Procedure Code was a provision relating to interlocutory 
relief prior to a judgment, empowering the Court to order the restraint of a 
defendant in a Civil Case from repeating an act or to continue an act that was an 
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infringement or an act subject to proceedings, or issue any other order to mitigate 
the grievances or damages which could be suffered by the plaintiff as a result of 
the defendant’s acts. However, in the Court’s consideration under this section, 
although the application was made by the plaintiff ex parte, the application 
remained subject to section 21 (3) of the Civil Procedure Code. In other words, 
the Court had the power to hear the other party or other parties prior to giving an 
order on such matter. This was consistent with the principle of fair hearing, which 
was a guarantee of justice for the parties prior to the Court’s determination of 
interlocutory relief. Furthermore, the Court’s consideration in giving such an order 
amounted to an exercise of discretion in balancing the grievances or detriment 
suffered by the plaintiff as a result of the repeated or continued infringements or 
acts of the defendant subject to the proceedings, against the exercise of rights 
and liberties of the defendant that could be restricted by provisions of law. The 
Court order was merely a temporary safeguard for the rights and liberties of the 
plaintiff, and the restriction of rights and liberties were not affected absolutely. 
The applicants still enjoyed the liberty to communicate, express opinions and 
assemble peacefully without arms to the extent that the rights and liberties of 
others as recognized by the Constitution were not violated, and the acts were not 
inconsistent with the law. The Constitutional Court therefore found that section 
254 of the Civil Procedure Code was neither contrary to nor inconsistent with 
section 36, section 45 and section 63 of the Constitution of the Kingdom of 
Thailand B.E. 2550 (2007).

As for the issue of whether or not section 254 of the Civil Procedure Code was 
contrary to or inconsistent with section 87 (3) of the Constitution of the Kingdom 
of Thailand B.E. 2550 (2007), the Constitutional Court found as follows. Section 
87 (3) of the Constitution of the Kingdom of Thailand B.E. 2550 (2007) was a 
provision relating to the directive principles of fundamental state policies with 
respect to public participation. The state was under a directive to promote and 
support public participation in the scrutiny of the exercise of state powers at all 
levels in the form of professional bodies or in accordance with the diversity of 
occupational branches or other forms. Such a provision was intended to promote 
and support public participation in the scrutiny of state powers, not being a 
provision which granted absolute rights to a person. Furthermore, the Court’s 
application of section 254 of the Civil Procedure Code to the case did not pose 
any obstacle to the implementation of the directive principles of fundamental 
state policies, and the exercise of a person rights under section 87 (3) still remain 
unfettered. The Court merely had the power to apply interlocutory measures prior 
to a judgment to provide temporary safeguards the plaintiffs’ rights in this case. 
The applicants could still enjoy benefits under section 87 (3) of the Constitution 
to the extent that the plaintiffs’ rights were not affected. Section 254 of the Civil 
Procedure Code was therefore neither contrary to nor inconsistent with section 87 
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(3) of the Constitution of the Kingdom of Thailand B.E. 2550 (2007).

4. Ruling of the Constitutional Court

The Constitutional Court held that section 254 of the Civil Procedure Code was 
neither contrary to nor inconsistent with section 27, section 29, section 36, section 
45, section 63 and section 87 (3) of the Constitution of the Kingdom of Thailand 
B.E. 2550 (2007).

4.  Summary of the Constitutional Court Ruling  No. 42-43/2554 (2011)
   
Dated 14th December B.E. 2554 (2011) 
  
Identification

a) Thailand, b) the Constitutional Court, c) 14th December 2011, d) No. 42-
43/2554 (2011), e) constitutional review, f) Re: Whether or not section 28, section 
29 and section 30 of the Electricity Generating Authority of Thailand Act B.E. 
2511 (1968) were contrary to or inconsistent with section 56, section 57, section 
58, section 60, section 64, section 85 and section 87 of the Constitution of the 
Kingdom of Thailand B.E. 2550 (2007).

Headnotes

The deficiency of a legal procedures regarding public hearing recognized by the 
Constitution.

Summary 

1. Background and facts

Khon Kaen Administrative Court and the Central Administrative Court referred 
objections of plaintiffs in a total of 2 applications which could be summarised as 
follows:

First Application. Mr. Inpan Krongpuak and others, a total of 55 plaintiffs, 
submitted a plaint against the Electricity Generating Authority of Thailand 
and others in Khon Kaen Administrative Court due to grievances suffered as 
a consequence of a notification prescribing an electricity transmission line 
zone which prevented the full use of land that was now subject to compliance 
with safety regulations applicable to the electricity transmission line zone. No 
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opportunity was given for the plaintiffs to participate in a hearing. The notification 
was thus issued without a public hearing process by which the people could 
present their views on the project affecting the community. An objection was also 
raised that section 28 and section 29 of the Electricity Generating Authority of 
Thailand Act B.E. 2511 (1968), which were the empowering provisions of such 
notification, were provisions which restricted the rights of a person. The provisions 
only provided procedures for giving notice or publication to inform the owner 
or possessor in advance. There was, however, no provision on the right of the 
community to obtain information, express opinions and participate in proceedings 
as provided under the Constitution. This constituted a restriction of the right of 
the community to participate with the state in the management and utilization of 
natural resources and the environment, contrary to or inconsistent with section 
56, section 57, section 60 and section 64 of the Constitution of the Kingdom of 
Thailand B.E. 2550 (2007).

Second Application. Mr. Somboon Tabtimto submitted a plaint against the 
Governor of the Electricity Generating Authority of Thailand and others in the 
Central Administrative Court due to grievances suffered as a consequence of a 
notification prescribing electricity transmission line zones. The application also 
raised an objection that section 28, and section 30 of the Electricity Generating 
Authority of Thailand Act B.E. 2511 (1968) failed to provide for the survey of 
environmental conditions, the notification of people in the proximity of the high-
voltage electricity transmission line of the future health and hygiene impact, the 
grant of opportunity to the people to express opinions relating to expropriation 
guidelines for the installation of high-voltage electricity transmission lines and 
the determination of compensation. Such provisions were therefore contrary to or 
inconsistent with section 56, section 57, section 58, section 85 and section 87 of 
the Constitution of the Kingdom of Thailand B.E. 2550 (2007).

Khon Kaen Administrative Court and the Central Administrative Court were of the 
opinion that these cases were in accordance with section 211 of the Constitution of 
the Kingdom of Thailand B.E. 2550 (2007) and therefore referred the opinions of 
the plaintiffs to the Constitutional Court for a ruling.

2. Preliminary issue

The preliminary issue was whether or not the Constitutional Court had the 
competence to admit these two applications for trial and adjudication. These two 
applications raised the issues of whether or not section 28, section 29 and section 
30 of the Electricity Generating Authority of Thailand Act B.E. 2511 (1968) 
were contrary to or inconsistent with section 56, section 57, section 58, section 
60, section 64, section 85 and section 87 of the Constitution of the Kingdom 
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of Thailand B.E. 2550 (2007) and there had not yet been a prior ruling of the 
Constitutional Court in relation to such provisions. The case was therefore in 
accordance with section 211 paragraph one of the Constitution in conjunction with 
article 17 (13) of the Rules of the Constitutional Court on Procedures and Rulings 
B.E. 2550 (2007). The Constitutional Court therefore admitted both applications 
for trial and adjudication and consolidated the actions into one ruling.

3. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court were whether or not section 
28, section 29 and section 30 of the Electricity Generating Authority of Thailand 
Act B.E. 2511 (1968) were contrary to or inconsistent with section 56, section 57, 
section 58, section 60, section 64, section 85 and section 87 of the Constitution of 
the Kingdom of Thailand B.E. 2550 (2007).

Section 28 and section 29 of the Electricity Generating Authority of Thailand 
Act B.E. 2511 (1968) provided only procedures for notifying the owner or 
possessor of land of a notification prescribing an electricity transmission line 
zone. The provisions were not inconsistent with the principle of participation in 
the consideration process of state officials. Moreover, section 28 also provided 
for advance notice to the owner or possessor of immovable property of entry for 
use or possession of such immovable property which facilitated participation of 
the owner or possessor of immovable property in the consideration process of 
state officials. The principle was therefore consistent with section 58 and section 
60 of the Constitution. The rule did not deprive a person of rights to participate 
in the consideration process of state officials and to submit a case in court to 
make a claim in regard to the act or omission of an employee or worker of a state 
enterprise under section 60 of the Constitution. A person retained the right to claim 
compensation in the event of losses suffered.

Section 28 of the Electricity Generating Authority of Thailand Act B.E. 2511 
(1968) provided that notice should be given or a notification published to inform 
the owner or possessor of immovable property or other rights holder before 
entry for survey, stating that entry would be made to conduct a survey of such 
area. Section 29 provided that a letter should be sent to the owner or possessor 
of the relevant property before the installation of electricity transmission line 
or electricity distribution line below, above, along or across land, pitching or 
placing of poles, substation or other equipment on another person’s land, or the 
removal of a building or destruction of other objects that had been constructed 
or built, or the destruction or chopping, cutting of trees, branches or roots of 
trees or plants in the electricity transmission line zone, and a right was given to 
submit a petition to show reasons why such actions were not appropriate to the 
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committee for a decision. Section 30 was a provision which required EGAT to pay 
fair compensation to the owner or possessor of property in the event that EGAT 
entered the land to use or perform an act which caused damage to the property of 
the owner or possessor. The provisions in all three sections provided for the giving 
of notice, explanation and reasons from the state enterprise before undertaking a 
project or any act which could affect the essential interests of relevant persons. 
These principles were consistent with section 56 and section 57 paragraph one 
of the Constitution. There was no deprivation of the right to participate in the 
consideration process of a state official in the performance of administrative 
proceedings affecting rights and liberties of a person under section 58 of the 
Constitution. Also, a principle was provided for the cases where compensation 
had to be paid and if the owner or possessor of property or other rights holder was 
dissatisfied with the amount of compensation determined by EGAT, regardless of 
whether such person received or refused to receive the compensation presented or 
deposited by EGAT, such person had the right to file an action in court within one 
year as from EGAT’s actions under section 30. The provision protected the right 
of a person to file an action in court. Section 28, section 29 and section 30 of the 
Electricity Generating Authority of Thailand Act B.E. 2511 (1968) were therefore 
neither contrary to nor inconsistent with section 56, section 57, section 58 and 
section 60 of the Constitution of the Kingdom of Thailand B.E. 2550 (2007).

Even though this Act was enacted prior to the constitutional provisions on 
the protection of people’s rights by way of a public hearing, and as a result 
such principles were not clearly stated in section 28 and section 29, there 
were provisions on giving notice and notifications to interested persons before 
taking any action in the survey zone and electricity transmission line zone. The 
enforcement of such provisions therefore had to be consistent and in accordance 
with the principles stated in the Constitution. EGAT could exercise measures 
only where necessary to restrict private property rights to the minimal extent. 
The exercise of powers by a state organ which affected the rights and liberties of 
a person should employ only necessary and proportionate measures for the case 
concerned in order to ensure that electricity generation activities for the benefit 
of the public were achieved as aimed. If EGAT intended to conduct a survey 
of areas for the installation of electricity transmission lines or to determine an 
electricity transmission line zone in a way which affected the environmental 
quality, health, sanitation, quality of life or other essential interests of a person or 
local community as provided under section 57 paragraph one of the Constitution, 
prior to taking such action, EGAT should hear the opinions of relevant persons in 
its consideration. If a case was within section 57 paragraph two, a comprehensive 
public hearing had to be held before action. If there was no hearing of opinions 
in the case of section 57 paragraph one, or if there was no comprehensive public 
hearing in the case of section 57 paragraph two, a person or community had the 
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right to file a plaint in the Administrative Court for a judgment or order against 
a government agency or state enterprise responsible for the project or activity, 
so as to instruct the latter to hold a hearing of opinions from relevant persons to 
be taken into consideration, or to hold a comprehensive public hearing prior to 
implementation.

Section 64 of the Constitution protected the liberty of persons to assemble. 
Section 28, section 29 and section 30 of the Electricity Generating Authority of 
Thailand Act B.E. 2511 (1968) were not provisions which restricted the liberty 
to congregate and associate. The provisions were therefore not contrary to or 
inconsistent with section 64 of the Constitution. 

Section 85 and section 87 of the Constitution provided directive principles of 
fundamental state policies on land, natural resources and environment, and public 
participation. The provisions of the Electricity Generating Authority of Thailand 
Act B.E. 2511 (1968) in all three sections did not interfere with such directive 
principles of fundamental state policies. Moreover, the constitutional provisions on 
directive principles of fundamental state policies applied to the state’s enactment 
of laws and determination of national administration policies, and not as 
provisions for the direct protection of rights and liberties of the people. Section 28, 
section 29 and section 30 of the Electricity Generating Authority of Thailand Act 
B.E. 2511 (1968) were therefore neither contrary to nor inconsistent with section 
85 and section 87 of the Constitution of the Kingdom of Thailand B.E. 2550 (2007).

4. Ruling of the Constitutional Court

The Constitutional Court held that section 28, section 29 and section 30 of the 
Electricity Generating Authority of Thailand Act B.E. 2511 (1968) were neither 
contrary to nor inconsistent with section 56, section 57, section 58, section 60, 
section 64, section 85 and section 87 of the Constitution of the Kingdom of 
Thailand B.E. 2550 (2007).

5. Summary of Constitutional Court Ruling No. 28-29/2555 (2012)

Dated 10th October B.E. 2555 (2012)
 
Identification

a) Thailand, b) the Constitutional Court, c) 10th October 2012, d) No. 28 - 29/2555 
(2012), e) constitutional review, f) Re: Whether or not section 112 of the Penal 
Code was contrary to or inconsistent with section 3 paragraph two, section 29 and 
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section 45 paragraph one and paragraph two of the Constitution.

Headnotes

The reason and necessity for the restriction to the freedom of expression regarding 
defamation, insult or showing hostility towards the King, Queen, Heir Apparent or 
Regent.

Summary 

1. Background and facts

First Application (Case No. 16/2555). The State Attorney, as prosecutor, 
prosecuted Mr. Somyot Prueksakasemsuk as a defendant in the Criminal Court 
on charges of defamation, insult or showing hostility towards the King, Queen, 
Heir Apparent or Regent under section 58, section 91 and section 112 of the 
Penal Code. During trial, the defendant objected that section 112 of the Penal 
Code was a law which stipulated an offence similar to the offence of defamation 
against a regular person under section 326 of the Penal Code, whereas the latter 
allowed the accused to have an opportunity to prove an exception for the offence 
as provided under section 329 of the Penal Code. Section 112 of the Penal Code, 
however, provided no exception. By stipulating a minimum sentence of three 
years, the court was unable to exercise any discretion under section 112 of the 
Penal Code to sentence the offender to an imprisonment term of less than three 
years. The provision of law and sentencing under section 112 of the Penal Code 
was therefore a restriction of the people’s rights that was inconsistent with the 
principle of proportionality, inconsistent with section 29 of the Constitution, 
and inconsistent with the rule of law under section 3 paragraph two of the 
Constitution.

Second Application (Case No. 44/2555). The State Attorney, as prosecutor, 
prosecuted Mr. Ekachai or Ek Hongkangwan, as a defendant in the Criminal 
Court on charges of defamation, insult or showing hostility towards the King, 
Queen, Heir Apparent, and engaging in a video recordings operation as a business 
or receiving benefits therefrom without a permit from the Registrar pursuant to 
section 112, section 91 and section 33 of the Penal Code, section 4, section 54 and 
section 82 of the Films and Video Recordings Act B.E. 2551 (2008), and clause 
1 of Ministerial Regulation No. 8 (B.E. 2542 (1999) issued under the Tapes and 
Video Materials Control Act B.E. 2530 (1987). During trial, the defendant objected 
that the offence under section 112 of the Penal Code, which provided a penalty of 
three years to fifteen years imprisonment for offenders, stipulated a penal sanction 
that was excessive and disproportionate. It was contended that the provision 
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prejudiced the people’s rights and was contrary to or inconsistent with section 29 
of the Constitution. Moreover, it was argued that the level of punishment exceeded 
the intent of section 8 of the Constitution to accord special protection to the 
King only. Section 112 of the Penal Code was not a law that could limit liberties 
under section 45 of the Constitution as it was not a special law under section 45 
paragraph two of the Constitution. Hence, the defendant stated that the provision 
was contrary to or inconsistent with section 45 of the Constitution. 

The Criminal Court found that the objections of both defendants were cases 
under section 211 of the Constitution. The matter was therefore referred to the 
Constitutional Court for consideration. 

2. Preliminary issue

The Constitutional Court held that it had the competence to admit the application 
for a ruling under section 211 paragraph one of the Constitution in conjunction 
with clause 17 (13) of the Rules of the Constitutional Court on Procedures and 
Rulings B.E. 2550 (2007). The cases were consolidated into one trial and ruling.

The applications stated an objection on whether or not section 112 of the Penal 
Code was contrary to or inconsistent with section 45 of the Constitution. The 
Constitutional Court found that these applications constituted requests for ruling 
that section 112 of the Penal Code restricted the freedom of expression of a 
person by challenging that section 112 of the Penal Code was either contrary to or 
inconsistent with section 45, only in relation to paragraph one and paragraph two, 
of the Constitution. As for the objection that section 112 of the Penal Code was 
contrary to or inconsistent with section 8 of the Constitution, the Constitutional 
Court found that section 8 of the Constitution was a provision which recognized 
the status of the King as a revered position. Due to the status of the King as the 
head of state and the principal organ of the nation, the state conferred protection 
by prohibiting any person from violating, alleging or taking any action against 
the King. Section 112 of the Penal Code was an implementation of section 8 of 
the Constitution. Hence, there was no cause for a claim that the provision was 
contrary to or inconsistent with section 8 of the Constitution.

3. The issues considered by the Constitutional Court 

The issue considered by the Constitutional Court was whether or not section 112 
of the Penal Code was contrary to or inconsistent with section 3 paragraph two, 
section 29 and section 45 paragraph one and paragraph two of the Constitution. 

On the issue of whether or not section 112 of the Penal Code was contrary to or 



648   Freedom of Expression: Experience of AACC Members

inconsistent with section 3 paragraph two of the Constitution, the Constitutional 
Court found as follows. Thailand was ruled under the democratic form of 
government with the King as head of state. The Constitution provided for the 
King to be an institution under the Constitution due to history, ancient royal 
customs, and legal tradition. Apart from being the country’s principal institution, 
the King enjoyed a position of revered worship which no person could violate. 
No allegations or claims could be made against the King. The honour exhibited 
by the Royal Institution sustained the nation’s honour and preserved the essential 
elements of the democratic form of government with the King as head of state. 
There was thus legitimacy in the enactment of laws to prevent violations of the 
King as the head of state and principal institution of the country, as recognised and 
protected by the Constitution. Section 112 of the Penal Code provided an offence 
and penalty for a person who defamed, insulted or showed hostility to the King, 
Queen, Heir Apparent or Regent. If any person committed an offence under this 
section, such person should be liable for the criminal penalties for such actions. 
The principle under section 112 of the Penal Code was therefore consistent with 
section 2 of the Constitution which recognised Thailand as having a democratic 
form of government with the King as head of state, and section 8 which recognised 
and protected the status of the King as the head of state and principal institution of 
the country. The prescription of penal sanctions for an offender was thus intended 
to preserve public order and good morals of the people under the rule of law. 
Section 112 of the Penal Code was therefore a provision consistent with the rule of 
law and was neither contrary to nor inconsistent with section 3 paragraph two of 
the Constitution.

As for the issue on whether or not section 112 of the Penal Code was contrary 
to or inconsistent with section 29 and section 45 paragraph one and paragraph 
two of the Constitution, the Constitutional Court found as follows. Section 112 
of the Penal Code was a provision of law enacted to preserve state security, or to 
maintain public order or good morals of the people under section 45 paragraph 
two of the Constitution, being a condition for imposing a restriction on the 
freedom of expression as provided under the Constitution. Furthermore, the 
prescription of penalties under section 112 of the Penal Code was only made 
to the extent of necessity and suitability to the characteristics of the offence. 
The offence of defamation, insult or showing hostility to the King, Queen, Heir 
Apparent or Regent was more serious than defamation or insult to a regular person 
under section 326 of the Penal Code. Also, in order to guard and protect the King, 
Queen, Heir Apparent or Regent from being easily violated by way of defamation, 
insult or hostility, there was no exception for the offence or excuse from penalty 
as would be the case of section 329 and section 330 of the Penal Code. Moreover, 
section 112 of the Penal Code was applied generally without being specifically 
directed at any particular case or person, and did not affect the essential substance 
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of the freedom of expression provided under section 45 paragraph one of the 
Constitution. A person still enjoyed freedom of expression within the parameters 
of the Constitution and the law. Section 112 of the Penal Code was therefore 
neither contrary to nor inconsistent with section 29 and section 45 paragraph one 
and paragraph two of the Constitution. 

4. Ruling of the Constitutional Court

The Constitutional Court held that section 112 of the Penal Code was neither 
contrary to nor inconsistent with section 3 paragraph two, section 29 and section 
45 paragraph one and paragraph two of the Constitution.

6. Summary of the Constitutional Court Ruling No. 30/2555 (2012)
    
Dated 24th October B.E. 2555 (2012) 
  
Identification

a) Thailand, b) the Constitutional Court, c) 24th October 2012, d) No. 30/2555 
(2012), e) constitutional review, f) Re: Whether or not section 26 (7) and section 
29 of the Films and Video Recordings Act B.E. 2551 (2008) were contrary to or 
inconsistent with section 3, section 29 and section 45 of the Constitution.

Headnotes

The discretion authorized by the Films and Video Recordings Act B.E. 2551 (2008) 
and the restriction to the freedom of expression.

Summary 

1. Background and facts

The Central Administrative Court referred the objection of Mr. Tanwarin 
Sukkhapisit, first plaintiff, and Mr. Tajchai Wongkijrungrueng, second plaintiff, 
pursuant to section 211 of the Constitution. The application stated that both 
plaintiffs filed actions against the National Board of Film and Video, the first 
defendant, and the Film and Video Censorship Board, the second defendant. Both 
plaintiffs submitted an application for a license to display, offer for rent, exchange 
or distribute the film “Insects in the Backyard” in the Kingdom pursuant to section 
25 of the Films and Video Recordings Act B.E. 2551 (2008) but the application 
was declined by the second defendant. The plaintiffs appealed the decision. The 
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first plaintiff dismissed the appeal on the grounds that the substance of this film was 
inconsistent with the good morals of the people. Both plaintiffs therefore applied 
for a judgment or order of the Central Administrative Court to revoke the resolution 
and order of the second defendant, to revoke the resolution of the first defendant, as 
well as to order both defendants to jointly pay compensation for damages. 

Both plaintiffs submitted an application to the Constitutional Court for a ruling 
that section 26 (7) and section 29 of the Films and Video Recordings Act B.E. 
2551 (2008) were contrary to or inconsistent with section 3, section 29 and section 
45 of the Constitution. The objection stated that such provisions of law restricted 
freedom of expression in excess of necessity and were inconsistent with the rule 
of law. Hence, it was stated that such provisions of law prejudiced the essential 
substance of the people’s freedom of expression recognised under section 3, 
section 29 and section 45 of the Constitution.

2. Preliminary issue

The Constitutional Court admitted the application for a ruling under section 
211 of the Constitution in conjunction with clause 17 (13) of the Rules of the 
Constitutional Court on Procedures and Rulings B.E. 2550 (2007).

3. The issues considered by the Constitutional Court

The issues considered by the Constitutional Court were whether section 26 (7) and 
section 29 of the Films and Video Recordings Act B.E. 2551 (2008) were contrary 
to or inconsistent with section 3 paragraph two, section 29 and section 45 of the 
Constitution. 

After deliberations, the Constitutional Court found as follows. The creation of a 
film constituted an expression of the film creator’s opinions. Ideas, opinions and 
reflection of social woes from various perspectives were expressed by pictures 
and sounds as alternative means. This freedom of expression by a person was 
recognised under section 45 of the Constitution. However, when exercising such 
freedom of expression, the film creator should also appreciate the limits of the 
freedom provided by the Constitution. The Films and Video Recordings Act B.E. 
2551 (2008) provided a legal process and measures for licensing films for display, 
rent, exchange or distribution in the Kingdom, which had to be reviewed and 
licensed by the Film and Video Censorship Board. When reviewing a film, the 
Film and Video Censorship Board had the power to designate a category for a film 
pursuant to section 26. In this regard, section 26 (7) was a designation for films 
prohibited from display in the Kingdom. Section 29 further provided that in the 
event the Film and Video Censorship Board found that a film contained materials 
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that would be detrimental, inconsistent with public order or good morals of the 
people, or had an impact on state security of the pride and honour of Thailand, the 
Film and Video Censorship Board had the power to order the license applicant 
to amend or remove certain parts prior to licensing, or to deny a license. It was 
discernible that section 26 (7) and section 29 of the Films and Video Recordings 
Act B.E. 2551 (2008) were legal measures which authorized a state agency to 
review the suitability of a film’s substance prior to public display. The purpose of 
these provisions was to prevent the film creator from exercising the freedom of 
expression in an unfettered manner without bounds, which could prejudice the 
rights and freedom of other persons, threaten state security or moral standards of 
society as a whole. The Films and Video Recordings Act B.E. 2551 (2008) did not 
prohibit the creation of films. However, if a film creator wished to display, offer 
for rent, exchange or distribution in the Kingdom, the film had to be reviewed by 
the Film and Video Censorship Board first. Thus, the law did not restrict freedom 
in excess of necessity and did not prejudice the essential substances of the rights 
and freedoms recognized under section 45 of the Constitution. Furthermore, the 
law was applied generally and was not specifically directed at any particular case 
or person. The provisions of law prescribed the limits of powers of the Film and 
Video Censorship Board. Hence, the Board could exercise powers only within the 
limits provided by law. The exercise of powers by the state agency to review films 
were within the limits of discretion for the purposes of maintaining state security 
and public order or good morals of society as a whole, which was consistent 
with the rule of law. The provisions of law were therefore neither contrary to nor 
inconsistent with section 3 paragraph two and section 29 of the Constitution.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 26 (7) and section 29 of the Films and 
Video Recordings Act B.E. 2551 (2008) were neither contrary to nor inconsistent 
with section 3 paragraph two, section 29 and section 45 of the Constitution.

7. Summary of Constitutional Court Ruling No. 15-18/2556 (2013)

Dated 20th November B.E. 2556 (2013)

Identification

a) Thailand, b) the Constitutional Court, c) 20th November 2013, d) No. 15 - 
18/2556 (2013), e) constitutional review, f) Re: Application for Constitutional 
Court ruling under section 68 of the Constitution. 
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Headnotes

The freedom of expression exercised by the members of the National Assembly 
regarding the performance of their constitutional duties and the protection of the 
minority in the National Assembly.

Summary 

1. Background and facts

General Somjed Boonthanom and others, first applicant, Mr. Wiratana Kalayasiri, 
second applicant, Mr. Sai Kangkawekin and others, third applicant, and Mr. 
Peerapan Saleeratwipak and others, fourth applicant, submitted a total of four 
applications to the Constitutional Court for a ruling that the President of the 
National  Assembly, first respondent, Vice-President of the National Assembly, 
second respondent, Members of the House of Representatives and Senators, 
third to three hundred and twelfth respondents, had committed acts under 
section 68 of the Constitution. It was stated that the third to three hundred and 
twelfth respondents had acted together in submitting a petition to propose Draft 
Amendments to the Constitution of the Kingdom of Thailand (No. ..) B.E. ....  
amendments to section 111, section 112, section 115, section 116 paragraph 
two, section 117, section 118, section 120 and section 241 paragraph one, and 
revocation of section 113 and section 114) to the first respondent, which resulted 
in a change in the democratic form of government with the King as Head of 
State and aimed at acquiring national government powers by unconstitutional 
means. The actions commenced from the proposal of the Draft Amendments to 
the Constitution to the National Assembly session which was a different version 
from the draft submitted to the Secretariat of the House of Representatives to the 
deliberations of the Draft Amendments to the Constitutional in the first reading 
to approve the principle. The first respondent, as the presiding chairman of the 
National Assembly session, exercised powers wrongfully by ordering a period for 
amendment proposal submission within 15 days as from the date of approval in 
principle by the National Assembly. The second respondent, acting as presiding 
chairman of the National Assembly session, denied the right of Members of the 
National Assembly to speak. Moreover, in the section-by-section deliberations 
process, Members of the National Assembly had displayed identification cards 
and casted votes on behalf of others. It was stated further that the contents of the 
Draft Amendment to the Constitution of the Kingdom of Thailand (No. ..) B.E. .... 
(amendments to section 111, section 112 and section 115, section 116 paragraph 
two, section 117, section 118, section 120 and section 241 paragraph one and 
revocation of section 113 and section 114) were in the essence inconsistent with 
the fundamental principles and intent of the Constitution of the Kingdom of 
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Thailand B.E. 2550 (2007), which would result in a change in the democratic 
form of government with the King as Head of State with the purpose of acquiring 
national government powers by unconstitutional means pursuant to section 68 
paragraph one of the Constitution.

2. Preliminary issue

The preliminary issue was whether or not the Constitutional Court had the 
competence to admit this application for a ruling under section 68 of the Constitution. 

The Constitutional Court found as follows. Section 68 paragraph two was a 
provision which granted a person who became aware of an act committed by an 
individual or a political party under section 68 paragraph one a right to submit 
a motion for an investigation of such actions. Two channels were provided for 
filing a motion. Firstly, a petition could be submitted to the Attorney-General to 
conduct an investigation of facts. Secondly, a motion could be submitted to the 
Constitutional Court for an order to cease such actions. The applicant had the 
right to submit a direct application to the Constitutional Court. In addition, in 
this case, there were grounds for a preliminary finding that all respondents were 
involved in the submission of a motion to introduce Draft Amendment to the 
Constitution of the Kingdom of Thailand (No. ..) B.E. .... in relation to the source 
of Senators which could amount to a destruction of the checks and balances that 
constituted the balance between the House of Representatives and the Senate, as 
well as independent constitutional organs and other organs under the Constitution. 
For these reasons, it was found that there was probable cause of an act to acquire 
national government powers by unconstitutional means pursuant to section 68 
paragraph one of the Constitution. The Constitutional Court therefore ordered the 
admittance of all four applications for a ruling under section 68 paragraph two 
of the Constitution and clause 17 (2) of the Rules of the Constitutional Court on 
Procedures and Rulings B.E. 2550 (2007).

3. The issues considered by the Constitutional Court

The first issue considered by the Constitutional Court was whether or not the 
deliberations process for the Draft Amendment to the Constitution of the Kingdom 
of Thailand (No. ..) B.E. .... constituted an act to acquire national government 
powers by unconstitutional means.

(1) Whether or not the Draft Amendment to the Constitution in relation to the 
source of Senators that was deliberated in the National Assembly session was the 
same document as the motion for amendment submitted to the Secretariat
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The Constitutional Court found that the Draft Amendment to the Constitution of 
the Kingdom of Thailand (No. ..) B.E. .... submitted to the National Assembly for 
deliberations in the first reading to give approval in principle was not the same 
document filed by Mr. Udomdej Ratanasatean at the Secretariat of the House of 
Representatives on 20th March B.E. 2556 (2013), and not the copies that had been 
distributed to Members of the National Assembly for consideration in the session. 
The Draft was, however, reprinted and contained provisions differing from the 
original Draft in many aspects, e.g. an addition to the principle to amend section 
116 paragraph two and section 241 paragraph one. Actions were also taken with 
an intent to conceal the fact that the Draft had been reprinted from Members of the 
National Assembly. Thus, the deliberations of the new Draft Amendment to the 
Constitution amounted to a proposal of a Draft Amendment to the Constitution to 
the National Assembly that was inconsistent with section 291 (1) paragraph one of 
the Constitution. 

(2) Whether or not the determination of days for submitting a motion to amend the 
Draft Amendments to the Constitution of the Kingdom of Thailand (No. ..) B.E. .... 
was consistent with the Constitution.

The Constitutional Court found as follows. Even though the adjournment of debate 
was a discretionary power of the presiding chairman, and although the majority 
had the right to adopt a resolution to adjourn the debate, the exercise of discretion 
and majority vote shall not deny the right to exercise duties of Members of the 
National Assembly or ignore the opinions of the minority. The rushed adjournment 
of debate and adjournment of meeting to call for votes was therefore a wrongful 
exercise of powers and unfairly favoured the majority, inconsistent with the rule of 
law. In addition, the applicants claimed that the counting of days for amendment 
proposal by the first respondent was incorrect, since upon the approval in principle 
after the first reading on 4th April B.E. 2556 (2013), proposals had been made 
for 15 and 60 days for amendment proposal. Under the Rules of Procedures, the 
National Assembly session had to vote on the selection of the proposed periods. 
Prior to voting, there was a problem on the quorum that had not been constituted 
as provided by the Constitution. As a consequence, there was no voting. The 
first respondent determined a 15-day amendment proposal period commencing 
from the day of the National Assembly’s approval in principle. However, as there 
were objections, the first respondent scheduled another session on 18th April 
B.E. 2556 (2013). In that session, the meeting voted for a 15-day amendment 
proposal period, but the first respondent concluded that such 15-day period would 
commence retrospectively from 4th April B.E. 2556 (2013). As a result, the period 
for amendment proposal was less than 15 days from the meeting day as there 
was only one day remaining for Members of the National Assembly to submit an 
amendment motion. The Constitutional Court found that an amendment motion 
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was the right of a Member of the National Assembly to express opinions. Due 
time shall be given for amendment proposal and Members wishing to submit 
such amendment proposal shall be informed of the period for submission of the 
said proposal, which constituted a right in the performance of Members’ duties. 
The determination of the amendment proposal period should therefore not be 
counted retrospectively, but should commence as from the date of resolution. The 
retrospective determination of period which resulted in only one day remaining 
for amendment proposal was a conduct that was inconsistent with the Rules of 
Procedures and not impartial.

The conduct was therefore inconsistent with section 125 paragraph one and 
paragraph two of the Constitution and also inconsistent with the rule of law under 
section 3 paragraph two of the Constitution.

(3) Whether or not the conduct of self-identification and casting of votes on 
motions to amend the Constitution in regard to the source of Senators was 
consistent with the Constitution.

The Constitutional Court found as follows. In this case the applicants presented 
eye witness to the events, namely Miss Rangsima Rodrasami, Member of the 
House of Representatives from the Democrat Party. Other evidence was also 
presented, namely a video recording of the event at the time of self-identification 
and voting on behalf of others through the voting device during the deliberations 
of the Draft Amendment to the Constitution on provisions relating to the source 
of Senators. In addition, Mrs. Atchara Juyuenyong, the head of the Audiovisual 
Group, Secretariat of the House of Representatives, testified that normally only 
one electronic card used for verification and self-identification during quorum 
determination and voting would be issued to each Member of the National 
Assembly, with one spare card kept by an official for use by Members in the 
event that a Member had forgotten to bring his or her card. The sound and 
actions in the video were consistent with the sound in the video recording 
of the live transmission of the National Assembly session and records of the 
National Assembly session. The events occurred during the same time as the 
joint deliberations of the National Assembly on the Draft Amendment to the 
Constitution in regard to the source of Senators as specified in the applications. 
Such evidence was submitted by the Secretary-General of the National Assembly 
to the Constitutional Court. Furthermore, during the witness examination, the 
Secretary-General of the National Assembly watched and heard the video clip 
and testified that he remembered the sound as the voice of the Vice-President 
of the National Assembly, who acted as the presiding chairman at that time. It 
was discernible that the use of several electronic cards for self-identification 
and casting votes in the electronic system was unusual. Such a conduct not only 
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violated the fundamental principle of being a Member of the National Assembly, 
as a representative of the Thai people who shall perform duties free from any 
mandate or domination and shall maintain integrity for the common interests 
of the Thai people free from any conflict of interests as provided under section 
122 of the Constitution, but was also contrary to the Rules of Procedures of the 
National Assembly, contrary to the principles of integrity pursuant to the oath 
given by Members of the National Assembly pursuant to section 123 of the 
Constitution, and contrary to the principles of voting under section 126 paragraph 
three which granted each Member with only one vote. As a consequence, the 
votes of the National Assembly during such session was carried dishonestly and 
not in accordance with the true intent of the Thai people. Therefore, the foregoing 
conduct could not be regarded as a rightful resolution of the National Assembly.

The second issue was whether or not the amendments in the Draft Amendment to 
the Constitution of the Kingdom of Thailand (No. ..) B.E. .... constituted acts to 
acquire national government powers by unconstitutional means.

The Constitutional Court found as follows. The Constitution of the Kingdom of 
Thailand B.E. 2550 (2007) provided that the National Assembly comprised 2 
chambers, namely the Senate and the House of Representatives, in an established 
balance. The Senate exercised scrutiny over the functioning of the House of 
Representatives and balanced the powers of the House of Representatives. In 
this regard, the Senate had the power to investigate and remove Members of the 
House of Representatives pursuant to an allegation of unusual wealth showing 
signs of dishonest performance of duties, showing signs of an intentional exercise 
of functions contrary to the provisions of the Constitution or laws or a serious 
violation of or non-compliance with ethical standards pursuant to section 270 of 
the Constitution. The constitutional amendment in this application was therefore 
a destruction of the essential basis for maintaining two chambers thereby leading 
to a monopolization of state powers, a denial of participation by the people from 
several professions. The amendment would allow the participators on this occasion 
to have the opportunity to acquire governing powers by unconstitutional means.

Furthermore, the provisions in section 11 and section 11/1 of the Draft Amendment 
to the Constitution were inconsistent with Constitution in regard to the process 
for enactment of a new organic law on the election of Members of the House of 
Representatives and Senators. The provisions stipulated a summary procedure 
for promulgation of the organic law without compliance with section 141 of the 
Constitution, under which such a Bill had to be submitted to the Constitutional 
Court for constitutional review. This provision was inconsistent with the principle 
of checks and balances under the democratic form of government. 



16. Thailand   657

4. Ruling of the Constitutional Court 

The Constitutional Court thus held by a majority of 6 to 3 votes that the conduct of 
deliberations and voting on the constitutional amendment of all respondents in this 
case were inconsistent with section 122, section 125 paragraph one and paragraph 
two, section 126 paragraph three, section 291 (1), (2) and (4) and section 3 
paragraph two of the Constitution.

The Constitutional Court further held by a majority of 5 to 4 votes that the 
Draft Amendment to the Constitution contained provisions which were in the 
essence contrary to the fundamental principles and intents of the Constitution of 
the Kingdom of Thailand B.E. 2550 (2007), constituting acts to enable all the 
respondents to acquire national government powers by means which were not 
provided under the Constitution of the Kingdom of Thailand B.E. 2550 (2007), 
and hence a violation of section 68 paragraph one of the Constitution.

As for the first applicant’s petition for the dissolution of the relevant political 
parties and the revocation of election rights of such political party’s executives, the 
Constitutional Court held that the prerequisites under section 68 paragraph three 
and paragraph four of the Constitution of the Kingdom of Thailand B.E. 2550 
(2007) had not yet been satisfied. This motion was therefore dismissed.

8. Summary of the Constitutional Court Ruling No. 4/2559 (2016)
    
Dated 29th June B.E. 2559 (2016) 
  
Identification

a) Thailand, b) the Constitutional Court, c) 29th June 2016, d) No. 4/2559 
(2016), e) constitutional review, f) Re: The Ombudsman referred a motion to 
the Constitutional Court for a ruling under section 45 of the Constitution of the 
Kingdom of Thailand (Interim) B.E. 2557  (2014) on whether or not section 61 
paragraph two of the Act on Referendum on the Draft Constitution B.E. 2559 (2016 
(raised a question of constitutionality under section 4 of the Constitution of the 
Kingdom of Thailand (Interim) B.E. 2557 (2014).

Headnotes

The question regarding the terms in the Act on Referendum on the Draft 
Constitution B.E. 2559 (2016) and the effect to the freedom of expression.
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Summary 

1. Background and facts

The Ombudsman, applicant, received a complaint from Mr. Jon Ungpakorn 
and others stating that section 61 paragraph two of the Act on Referendum on 
the Draft Constitution B.E. 2559 (2016) provided for acts constituting offences 
through the use of wide and ambiguous terms such as “violence”, “offensive” 
and “incitement”, which was inconsistent with the principles of criminal law and 
an unreasonably excessive restriction of rights and liberties of the people. Also, 
the penalties provided in section 61paragraph three and paragraph four were 
also disproportionate to the wrongdoing which was merely a peaceful and non-
violent expression of opinion. Furthermore, the provision was also contrary to the 
referendum principles under section 165 of the Constitution of the Kingdom of 
Thailand B.E. 2550 (2007) and prejudiced the right and liberty to express opinions 
under section 29 of the Constitution of the Kingdom of Thailand B.E. 2550 (2007).

The applicant was of the opinion that the right and liberty to express opinions was 
a right and liberty of all Thai people once recognized and protected under section 
4 the Constitution of the Kingdom of Thailand (Interim) B.E. 2557 (2014). Even 
though such Act was intended to maintain peace and order in the referendum, with 
recognition of the people’s freedom of expression in section 7, offences carrying 
criminal penalties were provided. The terms used in such provision were also 
abstract. As a consequence, the public would be apprehensive of expressing an 
opinion pertaining to the Draft Constitution. 

The provision could also cause law enforcement by state officials to excessively 
restrict the rights and liberties of the people. Hence, the applicant was of the 
opinion that section 61 paragraph two of the Act on Referendum on the Draft 
Constitution B.E. 2559 (2016) raised a question of constitutionality under section 
4 of the Constitution of the Kingdom of Thailand (Interim) B.E. 2557 (2014). On 
the other hand, the applicant was of the opinion that section 61 paragraph three 
and four did not raise any constitutionality question.

2. The preliminary issue considered by the Constitutional Court

The preliminary issue was whether or not the Constitutional Court could admit 
the application for a ruling under section 45 in conjunction with section 4of the 
Constitution of the Kingdom of Thailand (Interim) B.E. 2557 (2014). 

The Constitutional Court found as follows. The applicant submitted a matter 
together with an opinion to the Constitutional Court for a ruling on whether or 
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not section 61paragraph two of the Act on Referendum on the Draft Constitution 
B.E. 2559 (2016) raised a constitutionality question under section 4 of the 
Constitution of the Kingdom of Thailand (Interim) B.E. 2557 (2014). Section 
61 paragraph two was a provision on the channels for expressing opinions on 
the Draft Constitution, which constituted the people’s freedom of expression, a 
liberty of the Thai people protected under previous Constitutions. The liberty was 
therefore regarded as part of Thailand’s convention under the democratic form of 
government with the King as Head of State, and a fundamental right and liberty 
which was essential to the democratic form of government recognized by civilized 
nations, i.e. the International Covenant on Civil and Political Rights, under 
which Thailand was already bound by international obligations. The freedom of 
expression was therefore a liberty protected under section 4 of the Constitution of 
the Kingdom of Thailand (Interim) B.E. 2557 (2014). The case was in accordance 
with section 45 of the Constitution of the Kingdom of Thailand (Interim) B.E. 
2557 (2014) in conjunction with section 14 (1) of the Organic Act on Ombudsmen 
B.E. 2552 (2009) and article 17 (18) of the Rules of the Constitutional Court on 
Procedures and Rulings B.E. 2550 (2007). Hence, the Constitutional Court had the 
competence to admit this application for consideration.

3. The issue considered by the Constitutional Court

The issue considered by the Constitutional Court was whether or not section 61 
paragraph two of the Act on Referendum on the Draft Constitution B.E. 2559 
(2016) was contrary to or inconsistent with section 4 of the Constitution of the 
Kingdom of Thailand (Interim) B.E. 2557 (2014).

The Constitutional Court found as follows. The referendum under the Act on 
Referendum on the Draft Constitution B.E. 2559 (2016) was a referendum under the 
Constitution of the Kingdom of Thailand (Interim) B.E. 2557 (2014) as amended by 
Constitutional Amendment (No. 2) B.E. 2559 (2016) with the purpose of framing a 
new Constitution. Such a referendum would occur in a country that had experienced 
a domestic political crisis and remained under the official administration of an 
interim government. The process enables the promulgation of a new Constitution 
to replace the previous Constitution that had been annulled. State organs played a 
role in overseeing the administration of the referendum. The Act intended to entrust 
the Election Commission with the administration of the referendum on the Draft 
Constitution pursuant to section 39/1 of the Constitution of the Kingdom of Thailand 
(Interim) B.E. 2557 (2014), as amended by Constitutional Amendment (No. 2) 
B.E. 2559 (2016). Section 7 recognized a person’s liberty to express an opinion and 
publicize opinions relating to the referendum in good faith and without infringing 
the law in order to ensure that the referendum proceeded in a fair and just manner, 
and that the results obtained truly reflected the intent of the people free from any 



660   Freedom of Expression: Experience of AACC Members

distortion, coercion, threat or inducement from various parties. Hence, an offence 
and criminal penalty was provided for a person who caused unrest such that the 
referendum did not proceed in an orderly manner, or acted in a certain way which 
would cause the referendum to be conducted not in a fair and just manner, in section 
61. Paragraph one (1) provided for the criminal offence of a person who caused 
unrest which caused a referendum to not proceed in an orderly manner. Paragraph 
two provided a clarification to the nature of unrest that would cause a referendum 
to not proceed in an orderly manner that would constitute an offence under section 
61 paragraph one (1). The provision further provided the scope of powers of a state 
official. In other words, an offence under section 61 paragraph two (1) in conjunction 
with paragraph two had to be constituted by the following offence elements: (1) an 
act, namely a dissemination of text, picture, sound by channel of a newspaper, radio, 
television broadcast, electronic means or other channels; (2) the dissemination of such 
text, picture or sound had to be contrary to facts or had the character of being violent, 
offensive, rude, inciting or threatening; (3) the committer of the act had a regular 
intent to commit the acts constituting the elements under (1) and (2) pursuant to 
section 59 of the Criminal Code; and (4) the committer of the act had a special intent 
to attain an outcome where eligible voters would not exercise their voting rights or to 
cast votes one way or another or to refrain from voting altogether. When determining 
whether an act constituted an offence and a penalty under paragraph three or 
paragraph four, the circumstances of such person’s actions had to be considered along 
with the regular intent and special intent. As for the penalty provided under section 
61 paragraph three, despite the maximum imprisonment penalty of ten years, there 
was no minimum penalty. The court therefore had the discretion to impose an 
appropriate sentence. The provision was therefore not a case where a provision of 
law on an offence and criminal liability was ambiguous or unclear.

As for the terms in section 61 paragraph two, “violent”, “offensive”, “rude”, “inciting” 
or “threatening”, such terms were clear but unspecific because the law was unable 
to predetermine all future events. It was therefore necessary to use unspecific 
terms. Only when an event had occurred that one would know and understand 
whether such event constituted a situation stipulated by law. Such use of terms was 
therefore necessary for the administration of justice and not inconsistent with the 
principle of “no offence and no penalty where there is no law.” Furthermore, the 
dissemination of information by public media would be sent a wide scale impact. 
The provision of accurate information, use of polite, nonviolent, inoffensive, not 
rude terms would lead to peace and order in society pursuant to the intent of such 
law which recognized the person’s liberty to express opinions and disseminate 
opinions relating to the referendum in an honest and lawful manner. Hence, 
section 61 paragraph two of the Act on Referendum on the Draft Constitution 
B.E. 2559 (2016) did not prohibit the expression of opinions or dissemination of 
opinions relating to the referendum. Such expression, however, had to be made 
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in good faith, within the legal framework, and not intended to induce the eligible 
voters to refrain from exercising a vote or vote one way or another or not vote. 
The expression also should not have the character of causing unrest or affecting 
the overall peace and order of society to ensure that the referendum on the Draft 
Constitution on this occasion proceeded in a peaceful and orderly manner, as well 
as to protect the rights and liberties of persons eligible to vote in the referendum 
to be able to exercise such rights and liberties freely. The provision was in 
accordance with section 4 of the Constitution of the Kingdom of Thailand (Interim) 
B.E. 2557 (2014) and referendum under the Constitution of the Kingdom of 
Thailand (Interim) B.E. 2557 (2014). A restriction on the freedom of expression 
was imposed only to the extent of necessity in the interest of national security, 
public order or good morals of the people and the protection of votes’ rights and 
liberties in the referendum. The essential substances of a person’s freedom of 
expression was not prejudiced. The law was generally applicable and was not 
specifically directed to any particular case or person.

4. Ruling of the Constitutional Court

The Constitutional Court held that section 61 paragraph two of the Act on 
Referendum on the Draft Constitution B.E. 2559 (2016) was neither contrary to 
nor inconsistent with section 4 of the Constitution of the Kingdom of Thailand 
(Interim) B.E. 2557 (2014). Thus, there was no question of constitutionality under 
the Constitution of the Kingdom of Thailand (Interim) B.E. 2557 (2014).
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Annex 4: Case statistics

Statistics of the Constitutional Court of the Kingdom of Thailand’s Rulings categorized 
by content of the petitions

According to the Constitution of the Kingdom of Thailand B.E. 2540 (1997)

Order Category 1998 1999 2000 2001 2002 2003 2004 2005 2006
1 Decision on whether or not 

a resolution or regulation is 
contrary to or inconsistent 
with fundamental principles 
of the democratic regime of 
government with the King 
as Head of the State

- 1/1999 - - - - 85/2004 - -

2 Decision on the membership 
of a Member of the National 
Assembly

- 36/1999
49/1999

- - - - - - 2/2006
4/2006

3 Decision on the appellation 
proposed by a member a of 
political party who is a Member 
of the House of Representatives 
regarding his or her political party 
passing a resolution terminating 
his or her membership of such a 
political party

- - 57/2000 - - - - - -

4 Decision on the disqualifications, 
the prohibitions, or the acts 
in contravention of any of the 
prohibitions of a member of 
the Election Commission

- - - - - - - - 12/2006

5 Decision on whether or not 
Members of the House of 
Representatives, the Senate, 
or Members of a committee 
commit any act resulting in 
direct or indirect involvement 
of the use of the appropriations 

- - - - - 32/2003 - - -

6 Decision on the opinion submitted 
by the Ombudsman regarding 
the provisions of the law, rules, 
regulations or any act of any 
person under section 197(1) 
begs the question of the 
constitutionality

- - 24/2000
25/2000

12/2001
33/2001

16/2002 21/2003
24/2003
37/2003
45/2003

64/2004 32/2005 9/2006

7 Decision on the termination 
of the ministership of an 
individual Minister

- - - 4/2001 - - - - -

8 Decision on constitutional 
review of the conditions for 
issuing an Emergency Decree 
in order to not contrary to 
or inconsistent with the 
Constitution

1/1998 - - - - 14/2003 29-30/2004 - -
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9 Decision on constitutional 
review of an Act

13-14/1998 3/1999
37/1999
48/1999
50/1999

21/2000
22/2000

54-55/2000
56/2000

- 59/2002 - - 30/2003 11/2006

10 Decision on whether or not 
the provisions of any law 
applied in any case by a Court 
is contrary to or inconsistent 
with the Constitution

5/1998
8/1998
9/1998

11/1998
12/1998
16/1998

4/1999
5/1999
9/1999

10/1999
12-35/1999
38-40/1999

41/1999
42-43/1999

44/1999

1/2000
2/2000
7/2000
8/2000
9/2000

14-15/2000
16-19/2000
34-53/2000

3/2001
9-10/2001

11/2001
14/2001
15/2001
16/2001
17/2001
27/2001

35-36/2001
37-39/2001
40-49/2001

50/2001

6/2002
7/2002
9/2002

13/2002
19-22/2002

23/2002
24/2002
25/2002

26-34/2002
40/2002
44/2002
45/2002
46/2002
47/2002
48/2002
49/2002
57/2002
61/2002
62/2002

1/2003
3/2003
4/2003
6/2003

8-11/2003
16/2003
17/2003
22/2003
26/2003
27/2003
28/2003
30/2003
34/2003
35/2003
36/2003

40-41/2003
49/2003

1-24/2004
25/2004
28/2004

32-34/2004
37/2004

38-39/2004
40/2004
41/2004
43/2004

45-46/2004
48/2004

52-53/2004
58/2004

65-82/2004
84/2004
86/2004
87/2004

4/2005
5-26/2005

27-28/2005
33/2005
34/2005
35/2005
36/2005
37/2005
38/2005
39/2005
40/2005
41/2005
43/2005
44/2005
45/2005

49-50/2005
51/2005
53/2005
54/2005
55/2005
56/2005
58/2005
61/2005
62/2005
63/2005

7/2006
10/2006
13/2006
15/2006

16-17/2006

11 Decision on a dispute arises 
as to the powers and duties of 
organs under the Constitution

2/1998
3/1998
4/1998
7/1998

10/1998
15/1998

6/1999
7/1999
8/1999

11/1999
51-52/1999

53/1999
54/1999

5/2000
6/2000

13/2000
20/2000
26/2000
32/2000
33/2000

58-62/2000
63/2000

13/2001
18/2001

3-4/2002
15/2002
38/2002

2/2003
18/2003
19/2003
20/2003
33/2003
43/2003
44/2003
52/2003

31/2004
36/2004
44/2004
47/2004
63/2004

29/2005
31/2005
60/2005

5/2006
6/2006

12 Decision on an intentional 
failure of any person holding a 
political position to submit the 
account showing assets and 
liabilities and the supporting 
documents as provided in this 
Constitution or an intentional 
submission the same with 
false statements or conceals 
the facts which should be 
revealed resulting in vacating 
office

- - 10/2000
11/2000
12/2000
23/2000
27/2000
28/2000
31/2000

5/2001
19/2001
20/2001

14/2002
17/2002
18/2002
35/2002
37/2002
39/2002
41/2002
53/2002
58/2002

7/2003
29/2003
31/2003
47/2003
48/2003

21/2004
35/2004
50/2004
51/2004
62/2004

- -
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13 Decision on the dissolution 
of a political party according 
to the Organic Act on Political 
Parties B.E. 2541 (1998)

6/1998 2/1999
45/1999
46/1999
47/1999

3/2000
4/2000

29/2000
64/2000

1/2001
2/2001
6/2001
7/2001
8/2001

21/2001
22/2001
23/2001
24/2001
25/2001
26/2001
28/2001
29/2001
30/2001
31/2001
32/2001
34/2001
51/2001

1/2002
2/2002
5/2002
8/2002

10/2002
11/2002
12/2002
36/2002
42/2002
43/2002
50/2002
51/2002
52/2002
54/2002
55/2002
56/2002
60/2002
63/2002
64/2002

5/20033
13/2003
15/2003
23/2003
25/2003
38/2003
39/2003
42/2003
50/2003
51/2003

26/2004
42/2004
49/2004
54/2004
55/2004
56/2004
57/2004
59/2004
60/2004
61/2004
83/2004

1/2005
2/2005
3/2005

42/2005
46/2005
47/2005
48/2005
52/2005
57/2005
59/2005

1/2006
3/2006
8/2006

14/2006

14 Decision on Order of the political- 
party registrar according to 
the Organic Act on Political 
Parties B.E. 2541 (1998)

- - 30/2000 - - 12/2003
46/2003

88/2004 - -

Total amount 15 54 64 51 64 52 88 63 17

According to the Interim Constitution of the Kingdom of Thailand B.E. 2549 (2006)

Order Category Ruling No.
1 Decision on whether or not the provisions of any law applied in any case by a Court is contrary to or 

inconsistent with the Constitution
8/2007
9/2007

10/2007
11/2007

2 Decision on the dissolution of a political party according to the Organic Act on Political Parties B.E. 
2541 (1998)

1-2/2007
3-5/2007
15/2007

3 Decision on an intentional failure of any person holding a political position to submit the account 
showing assets and liabilities and the supporting documents as provided in this Constitution or an 
intentional submission the same with false statements or conceals the facts which should be revealed 
resulting in vacating office

6/2007
7/2007

12/2007
13/2007
14/2007
20/2007
21/2007
24/2007
25/2007
26/2007

Total amount 17
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According to the Constitution of the Kingdom of Thailand B.E. 2550 (2007)

Order Category 2008 2009 2010 2011 2012 2013 2014
1 Decision on the political party’s resolution 

or regulation is contrary to the status and 
performance of duties of a member of the 
House of Representatives or contrary to or 
inconsistent with fundamental principles of 
the democratic regime of government with 
the King as Head of the State

- - - 25/2011
26/2011

- 12/2013 -

2 Decision on the exercise of the political 
rights and liberties performed by a person 
or a political party in the undue way to the 
Constitution

- - - - 18-22/2012 15-18/2013 1/2014

3 Decision on the membership of a Member 
of the House of Representatives or a 
Member of the Senate

- 19/2009 1/2010
12-14/2010

2/2011
3/2011

13/2012 - -

4 Decision on constitutional review of an 
organic law bill

2/2008
3/2008
4/2008

8/2009
17/2009

- 1/2011
27-29/2011

- - -

5 Decision on constitutional review of a bill 
of law

8/2008
16/2008
17/2008

15/2009 - - - 14/2013 3-4/2014

6 Decision on draft rules of procedure of the 
Legislatives to not contrary to or consistent 
with the Constitution 

- - - - - - -

7 Decision on the performance of Members of 
the House of Representatives or the Senate, 
or members of a committee commit any act 
resulting in direct or indirect involvement of 
the use of the appropriations

14/2008 14/2009 - - - - -

8 Decision on the termination of the ministership 
of an individual Minister

9/2008
12-13/2008

- 7/2010 22/2011 - 1/2013 9/2014

9 Decision on constitutional review of the 
conditions for issuing an Emergency Decree 
in order to not contrary to or inconsistent 
with the Constitution

- 11/2009 - - 5-7/2012 - -

10 Decision on whether or not a treaty shall be 
granted approval by the National Assembly

6-7/2008 - - - - - -

11 Decision on the provisions of any law 
applied in any case by a Court is contrary 
to or inconsistent with the Constitution

1/2008
5/2008

11/2008
15/2008

21-23/2008
24-25/2008
26-27/2008

1/2009
2/2009
3/2009

4-5/2009
6-7/2009

9/2009
10/2009
12/2009
13/2009
16/2009
18/2009
20/2009

6/2010
8/2010
9/2010

10-11/2010

4-21/2011
23/2011
24/2011
30/2011

31-32/2011
35-41/2011
42-43/2011
44-45/2011

46/2011
50/2011
51/2011

1/2012
2-4/2012
12/2012
23/2012
24/2012

25-27/2012
28-29/2012

30/2012
31/2012
32/2012
33/2012

2/2013
4/2013
6/2013

10/2013
11/2013
13/2013

19-20/2013

8/2014
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12 Decision on a petition filed by a person 
whose rights or liberties recognized by 
the Constitution are violated in order that 
the Constitutional Court holds a decision 
whether or not a disputed provision of 
law is contrary to or inconsistent with the 
Constitution

- - - 47/2011 - - -

13 Decision on a conflict as to the powers and 
duties between the National Assembly, 
the Council of Ministers, or constitutional 
organs that are not Courts, at least two 
organs

- - - - - - 2/2014

14 Decision on constitutional review of any 
provision of law submitted to the Constitutional 
Court by the Ombudsman

10/2008 - - - 15/2012
16/2012
17/2012

5/2013 5/2014

15 Decision on constitutional review of any 
provision of law submitted to the Constitutional 
Court by National Human Rights Commission

- - - 33/2011
34/2011

- 21/2013 -

16 Decision on the dissolution of a political party 
according to the Organic Act on Political Parties  
B.E. 2550 (2007)

18/2008
19/2008
20/2008

- 2/2010
3/2010

4-5/2010
15/2010
16/2010

- 8-9/2012
10-11/2012

3/2013
7-9/2013

6-7/2014
10-11/2014

17 Decision on Order of the political- party 
registrar according to the Organic Act on 
Political Parties B.E. 2550 (2007)

- - - 48/2011
49/2011

14/2012 - -

Total amount 27 20 16 51 33 21 11

According to the Interim Constitution of the Kingdom of Thailand B.E. 2557 (2014)

Order Category 2014 2015 2016

1 Decision on whether or not the provisions of any law applied in any case by 
a Court is contrary to or inconsistent with the Constitution

- - 3/2016
4/2016

2 Decision on whether or not the draft Constitution was consistent with the 
referendum outcome

- - 6/2016

3 Decision on the case where no provision of this Constitution is applicable - - 7/2016

4 Decision on the dissolution of a political party according to the Organic Act 
on Political Parties B.E. 2550 (2007)

10-11/2014 1/2015 1-2/2016
5/2016

Total amount 1 1 7
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According to the Constitution of the Kingdom of Thailand B.E. 2560 (2017)

Order Category 2017 2018 2019 2020
1 Decision on the exercise the rights or liberties to 

overthrow the democratic regime of government with 
the King as Head of State

- - - 1/2020

2 Decision on the membership of a Member of the 
House of Representatives or a Member of the Senate

- - 12/2019
14/2019

-

3 Decision on constitutional review of a bill of law 1/2017 1/2018
2/2018
3/2018

- 2-3/2020

4 Decision on the termination of the ministership of an 
individual Minister

- 5/2018 7/2019
11/2019

-

5 Decision on constitutional review of the conditions 
for issuing an Emergency Decree in order to not 
contrary to or inconsistent with the Constitution

- - 13/2019 -

6 Decision on whether or not a treaty shall be granted 
approval by the National Assembly

3/2017 - - -

7 Decision on whether or not the provisions of any 
law applied in any case by a Court is contrary to or 
inconsistent with the Constitution

- 6/2018
7-8/2018

1/2019
2/2019

4-5/2019
8/2019
9/2019

10/2019
15/2019

-

8 Decision on a petition filed by a person whose 
rights or liberties recognized by the Constitution are 
violated in order that the Constitutional Court holds a 
decision on whether or not a disputed act is contrary 
to or inconsistent with the Constitution

- - - 4/2020

9 Decision on constitutional review of any provision 
of law submitted to the Constitutional Court by the 
Ombudsman

- 4/2018 6/2019 -

10 Decision on the dissolution of a political party 
according to the Organic Act on Political Parties B.E. 
2560 (2017)

2/2017 - 3/2019 5/2020

 Total amount 3 8 15 5
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17. Turkey

Constitutional Court

Overview
Article 26 of the Constitution expressly guarantees to “everyone” the freedom of 
expression and the dissemination of thought. Different aspects of the freedom of 
expression are safeguarded and regulated in a series of constitutional provisions, 
ranging from Articles 25 to 32. One key example of legislation relevant to the 
freedom of expression is the Law No. 6112 on the Establishment of Radio and 
Television Enterprises and their Media Services. Turkey is a state party to the 
International Covenant on Civil and Political Rights (ICCPR) and to the European 
Convention on Human Rights (ECHR). The state has both negative and positive 
legal obligations in guaranteeing the freedom of expression. The Constitution 
contains restrictions applicable to all fundamental rights and freedoms (Article 
13), as well as restrictions specific to the freedom of expression (Article 26). 
Importantly, Article 13 expressly stipulates the necessity of applying the principle 
of proportionality when considering the imposition of restrictions on fundamental 
rights and freedoms. In addition to the principle of proportionality, key standards 
of review applied in the adjudication on the freedom of expression include 
consideration of the existence of “pressing social needs in a democratic society” 
and also the application of different levels of scrutiny. The introduction of a system 
of individual complaint to the Constitutional Court of Turkey for the alleged 
violation of rights contained both in the Turkish Constitution and the ECHR has 
particularly resulted in similarities between the judgments of the Constitutional 
Court of Turkey and the European Court of Human Rights. In terms of the 
impact of the internet, examples of relevant legislation include laws known as the 
“Internet Law” (Law No. 5651) and the “Social Media Law” (Law No. 7253). 
Notable cases on the freedom of expression on the internet include Youtube LLC 
Corporation Service Company and Others (2014) and Wikimedia Foundation Inc. 
and Others (2019).

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet

Annex: 
 1.   List of cited legal provisions
 2.   List of cited cases
	 3.			Summaries	of	significant	cases
 4.   Case statistics
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I. Defining freedom of expression

A. Scope and character 

1. Constitutional provisions

The Constitution of the Republic of Turkey in force since its adoption by 
referendum in 1982 (also known as the Constitution of 1982, hereinafter “the 
Constitutionˮ) has been amended several times since that date, within the 
framework of the harmonization of the Turkish legislation with the European 
Union (EU) acquis in view of Turkey’s membership of the EU, especially in the 
fields of freedom of expression, freedom of peaceful assembly and association. 

Regarding freedom of expression, the Constitution contains multiple provisions, 
as stipulated in Articles 25 to 32 of the Constitution, which safeguard and regulate 
the different aspects of the freedom of expression, described in detail below.
 

(a) The differences between the “freedom of thought and opinion” and the 
“freedom of expression and dissemination of thought”

It is important to note that the Constitution of 1982 has made a distinction between 
having a thought and expressing a thought. As mentioned below, the “freedom of 
thought and opinion” is regulated in Article 25, and the “freedom of expression 
and dissemination of thought” is regulated in Article 26 of the Constitution. The 
relevant parts of these constitutional provisions read as follows:

“VII. Freedom of thought and opinion

ARTICLE 25- Everyone has the freedom of thought and opinion. 

No one shall be compelled to reveal his/her thoughts and opinions for any reason 
or purpose; nor shall anyone be blamed or accused because of his/her thoughts and 
opinions.

VIII. Freedom of expression and dissemination of thought 

ARTICLE 26- Everyone has the right to express and disseminate his/her thoughts 
and opinions by speech, in writing or in pictures or through other media, individually or 
collectively. This freedom includes the liberty of receiving or imparting information or ideas 
without interference by official authorities. This provision shall not preclude subjecting 
transmission by radio, television, cinema, or similar means to a system of licensing.
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(…)

(Repealed Paragraph on October 3, 2001; Act No. 4709) 

(…)

(Paragraph added on October 3, 2001; Act No. 4709) The formalities, conditions 
and procedures to be applied in exercising the freedom of expression and dissemination 
of thought shall be prescribed by law.”

Indeed, it is stated in the justification of Article 25 of the Constitution that “With 
this article, this freedom is separated from the “freedom of expression”. Even if in 
reality	these	two	freedoms	are	interconnected;	they	are	different	from	each	other	
in terms of their qualities and consequences.” From a historical standpoint, the 
Turkish Constitutional Court has also made a distinction between the freedom of 
thought and opinion and the freedom of expression and dissemination of thought. 
Although these two freedoms were regulated within the same article during the 
period of the Constitution of 1961, the Court has separated the right to have a 
thought from the right to express and disseminate a thought (E.1963/16, K.1963/83, 
8/4/1963).

Although there are more detailed regulations in the Constitution with regard to the 
freedom of expression, Article 26 of the Constitution is considered as the main 
regulation pertaining to the freedom of expression, in the text of which it is clearly 
stipulated that the freedom of the expression and dissemination of thoughts also 
covers the freedom of “receiving and giving information or opinion”. 

In this framework, the freedom of expression and dissemination of thought 
refers to people’s ability of having free access to the news and information, other 
people’s opinions, not being condemned due to the opinions and convictions 
they have acquired and freely expressing, explaining, defending, transmitting to 
others and disseminating these either alone or with others (Emin	Aydın, App. No: 
2013/2602, 23/1/2014, § 40; Yaman Akdeniz and Others, App. No: 2014/3986, 
2/4/2014, § 33; Tuğrul	Culfa, App. No: 2013/2593, 11/3/2015, § 27; Cem Mermut, 
App. No: 2013/7861, 16/4/2015, § 25). 

The Constitution guarantees not only the thoughts and opinions but also the styles, 
forms and tools of expression. The means which can be resorted to in the exercise 
of the freedom of expression and dissemination of thought are listed in Article 26 
of the Constitution as “orally, in writing, in pictures or through other means” and 
with the expression “other means”, it is demonstrated that all kinds of means of 
expression are under the constitutional protection (Emin	Aydın, cited above, § 43).
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(b) The freedom of the press and the media

The freedom of expression and dissemination of thought directly impacts a 
significant part of the other rights and freedoms enshrined in the Constitution. 
Indeed, the press, which is the main means of dissemination of thought through 
the press and publications in the form of newspapers, journals and books, is one of 
the ways of exercising the freedom of expression and dissemination of thought. 

However, the freedom of press and the media is given a particular significance 
by being regulated in seperate articles of the constitution, which can be found in 
Articles 28 to 32 and of which relevant parts read as follows:

“X. Provisions relating to the press and publication 

A. Freedom of the press 

ARTICLE 28- The press is free, and shall not be censored. The establishment of 
a printing house shall not be subject to prior permission or the deposit of a financial 
guarantee.

(Repealed Paragraph on October 3, 2001; Act No. 4709) 

The State shall take the necessary measures to ensure freedom of the press and 
information.

(…) 

B. Right to publish periodicals and non-periodicals 

ARTICLE 29- Publication of periodicals or non-periodicals shall not be subject to 
prior	authorization	or	the	deposit	of	a	financial	guarantee.	

Submission of the information and documents specified by law to the competent 
authority	designated	by	law	is	sufficient	to	publish	a	periodical.	If	these	information	and	
documents are found to contravene the laws, the competent authority shall apply to the 
court for suspension of publication.

The principles regarding the publication, the conditions of publication and the 
financial	resources	of	periodicals,	and	the	profession	of	journalism	shall	be	regulated	by	
law.	The	law	shall	not	impose	any	political,	economic,	financial,	and	technical	conditions	
obstructing	or	making	difficult	the	free	dissemination	of	news,	thoughts,	or	opinions.	

Periodicals shall have equal access to the means and facilities of the State, other 
public corporate bodies, and their agencies.
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C. Protection of printing facilities

ARTICLE 30- (As amended on May 7, 2004; Act No. 5170)

A printing house and its annexes, duly established as a press enterprise under law, 
and	press	equipment	shall	not	be	seized,	confiscated,	or	barred	from	operation	on	the	
grounds of having been used in a crime.

D. Right to use media other than the press owned by public corporations 

ARTICLE 31- Individuals and political parties have the right to use mass media 
and means of communication other than the press owned by public corporations. The 
conditions and procedures for such use shall be regulated by law.

(…)

E. Right of rectification and reply 

ARTICLE 32-	The	right	of	rectification	and	reply	shall	be	accorded	only	in	cases	
where personal reputation and honor is injured or in case of publications of unfounded 
allegation and shall be regulated by law.

If	a	rectification	or	reply	is	not	published,	the	judge	decides,	within	seven	days	of	
appeal by the individual involved, whether or not this publication is required.”

In paragraph one of Article 28 of the Constitution, it is prescribed that the press 
is free and cannot be censored; in paragraph three, that the State has a positive 
obligation concerning the freedom of the press. 

In this regard, the Constitutional Court considered that the freedom of the press 
covers the right to explain and interpret thoughts and opinions via means such as 
newspapers, journals and books and the right to publish and distribute information, 
news and criticisms (E.1996/70, K.1997/53, 5/6/1997). The expression of thoughts, 
including those which oppose the majority, via all sorts of means, garnering 
supporters to the thoughts which have been explained, fulfilling and convincing into 
fulfilling the thoughts are among the requirements of the pluralistic democratic order.

In addition, Article 29 refers to the right to periodicals and non-periodicals and 
Article 30 refers to the protection of press equipment. 

The right to use mass communication tools other than the press owned by public 
entities is regulated under Article 31 of the Constitution. Moreover, expressions 
contained within the provisions of the Constitution regulating the freedom of 
the press such as those “write”, “print”, “give to someone else”, “preventing 
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the distribution”, “confiscation”, “periodical publication” and “non-periodical 
publication” may only be used for means of mass communication such as 
“newspapers”, “books” and “journals” which can be printed and propagated. 

Therefore, according to the Constitution, the press is one of the means of mass 
communication; however, it is separated from other means of mass communication 
and protected in a special manner (Abdullah Öcalan [PA], App No: 2013/409, 
25/6/2014, § 68).

Finally, Article 32 of the Constitution, provides the “right of rectification and 
reply” -in cases where others’ personal reputation and honor are at stake or in case 
of publications of unfounded allegations. It also stipulates that this right “shall be 
regulated by law”. 

(c) The freedom of scientific, artistic and academic expressions 

The freedom to express and disseminate science and art is also specifically 
protected in Articles 27 and 64 of the Constitution. 

The relevant parts of Article 27 read as follows:

“IX. Freedom of science and the arts 

ARTICLE 27- Everyone has the right to study and teach, express, and disseminate 
science	and	the	arts,	and	to	carry	out	research	in	these	fields	freely.	

(…)

The provision of this article shall not preclude regulation by law of the entry and 
distribution of foreign publications in the country.”

Article 64 of the Constitution is as follows:

“XII. Protection of arts and artists

ARTICLE 64- The State shall protect artistic activities and artists. The State shall 
take the necessary measures to protect, promote and support works of art and artists, and 
encourage the spread of appreciation for the arts.”

Article 27 of the Constitution embodies five aspects, namely to study and teach, 
express, and disseminate science and the arts, and to carry out research in these 
fields freely. 
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2. Legal provisions in ordinary legislation

Apart from the constitutional provisions mentioned above, there are many legal 
provisions in ordinary legislation which are important for the definition of the 
scope of the freedom of expression. 

For instance, the Law No. 5816 on Crimes Committed Against Atatürk dated 
25/7/1951 has been adopted specifically to protect the memory of the founder 
of the Republic of Turkey, Mustafa Kemal Atatürk, against insult, slander 
or defamation of his memory, including the destruction or harms against the 
memorial, monuments or statues of Atatürk; and it punishes any person who 
commits or abets such crimes with an imprisonment penalty from one year up to 
5 years of heavy imprisonment (Article 1 of the Law No. 5816). If these crimes 
are committed by two or more persons collectively or in public or in open areas or 
through press the penalty will be increased by half. 

The Law No. 6112 on the Establishment of Radio and Television Enterprises 
and Their Media Services was adopted on 15 February 2011 and published 
in the Official Gazette on 3 March 2011. The purpose of this Law is to regulate 
and supervise radio and television broadcasting services and on-demand media 
services; to ensure the freedom of expression and information; to determine the 
procedures and principles in relation to the administrative, financial and technical 
structures and obligations of media service providers and the establishment, 
organization, duties, competences and responsibilities of the Radio and Television 
Supreme Council. In particular, Article 8 of the Law No. 6112 defines the 
principles for media services, which read as follows: 
 

“(1)	Media	service	providers	shall	provide	their	media	services	in	accordance	with	
the	principles	under	this	paragraph	with	an	understanding	of	the	responsibility	towards	
public.

Media	services;

a)	shall	not	be	contrary	 to	 the	existence	and	independence	of	 the	State	of	 the	
Republic	of	Turkey,	the	indivisible	integrity	of	the	State	with	its	territory	and	nation,	the	
principles	and	reforms	of	Atatürk.

b)	shall	not	 incite	 the	society	 to	hatred	and	hostility	by	making	discrimination	
on	 the	grounds	of	race,	 language,	religion,	sex,	class,	region	and	sect	or	shall	not	
constitute	feelings	of	hatred	in	the	society.

c)	shall	not	be	contrary	to	the	rule	of	law,	the	principle	of	justice	and	impartiality.
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ç)	shall	not	be	contrary	to	human	dignity	and	the	principle	of	respect	to	privacy,	
shall	not	include	disgracing,	degrading	or	defamatory	expressions	against	persons	or	
organizations	beyond	the	limits	of	criticism.

d)	shall	not	glorify	and	encourage	terror;	shall	not	display	terrorist	organizations	
as	powerful	or	justified	and	shall	not	portray	terrifying	and	deterrent	features	of	terrorist	
organizations.	

e)	shall	not	 include	or	promote	broadcasts	which	make	discrimination	on	 the	
basis	of	race,	colour,	 language,	religion,	nationality,	sex,	disablement,	political	and	
philosophical	opinion,	sect	and	any	such	considerations	and	degrade	individuals.	

f)	shall	not	be	contrary	to	the	national	and	moral	values	of	the	society,	general	
morality	and	the	principle	of	protection	of	family.

g)	shall	not	glorify	committing	a	crime,	criminals	and	criminal	organizations,	shall	
not	be	instructive	on	criminal	techniques.

ğ)	 shall	not	 comprise	 the	abuse	of	 children,	weak	and	disabled	people	and	
encourage	violence	against	them.	

h)	shall	not	encourage	the	use	of	addictive	substances	such	as	alcohol,	tobacco	
products	and	narcotics	or	the	gambling.

ı)	shall	be	predicated	on	the	principles	of	impartiality,	truthfulness	and	accuracy		
and	shall	not	impede	the	free	formation	of	opinions	within	the	society;	the	news	that	can	
be		investigated	within	the	framework	of	journalistic	code	of	ethics	shall	not	be	broadcast	
without	having	been	 investigated	and	assured	of	 its	accuracy;	 in	news	reporting,	
exaggerated	audio	and	images,	any	effects	and	music	other	than	the	natural	sounds	shall	
be	avoided;	the	qualification	of	the	images	as	an	archive	or	a	re-enactment	or	the	source	
of	the	news	obtained	from	the	news	agencies	and	other	media	sources	shall	be	specified.

i)	shall	not	declare	or	present	anyone	as	guilty	unless	conclusively	proven	by	a	
judicial	decision;	shall	not	be	in	a	way	to	affect	the	trial	process	and	its	impartiality	
beyond	its	newsworthiness	during	the	judgement	process	in	cases	that	have	been	passed	
to	the	judiciary.

j)	shall	not	contain	any	elements	that	serve	for	unfair	interests	and	lead	to	unfair	
competition.

k)	shall	not	be	biased	towards	or	favoring	political	parties	and	democratic	groups.

l)	shall	not	encourage	any	acts	which	might	 jeopardize	the	general	health	and	
protection	of	environment	and	animals.
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m)	shall	ensure	that	the	Turkish	language	is	used	in	a	proper,	correct	and	intelligible	
way	without	undermining	its	characteristics	and	rules;	shall	not	display	coarse,	slang	
and	poor-quality	use	of	the	language.

n) shall not be obscene.

o)	shall	respect	the	right	of	reply	and	rectification	of	the	individuals	or	institutions.

ö)	shall	not	contain	any	competition	and	lottery	through	the	info-communications	
means,	no	prizes	 shall	be	awarded	 to	 listeners	or	viewers	or	 shall	not	act	as	an	
intermediary	for	awarding	prizes.

p)	Surveys	and	public	opinion	polls	which	are	conducted	or	commissioned	by	
the	media	service	provider	shall	be	exercised	in	the	presence	of	the	notary	from	their	
preparatory	stage	until	the	announcement	of	the	results.

r)	shall	not	exploit	individuals	by	way	of	fortune-telling	and	superstitions.

s)	shall	not	contain	any	programmes	against	the	gender	equality,	encouraging	the	
oppression	over	and	exploitation	of	women.

ş)	shall	not	incite	violence	or	lead	to	desensitization.

t)	shall	not	present	the	act	of	terrorism,	its	perpetrators	and	victims	in	a	way	that	
might	lead	to	the	results	serving	to	the	aims	of	terrorism.	

(2)	In	radio	and	television	broadcasting	services,	 the	programmes,	which	might	
impair	the	physical,	mental	or	moral	development	of	minors	and	young	people,	shall	not	
be	broadcast	during	the	time	intervals	they	are	likely	to	watch	and	without	the	presence	
of	a	protective	symbol.

(3)	On-demand	media	service	providers	shall	ensure	that	media	services,	which	are	
likely	to	impair	the	physical,	mental	or	moral	development	of	minors	and	young	people,	
are	only	made	available	in	such	a	way	that	 they	will	not	normally	hear	or	see	such	
services.”

According to Article 32 of the Law No. 6112, administrative sanctions can be 
imposed on media service providers which violate the principles, obligations or 
prohibitions stipulated in Article 8, as indicated below: 

“Administrative sanctions 

ARTICLE 32- (1) Media	 service	providers	which	violate	 the	broadcasting	
principles	in	subparagraphs	(a),(b),(d),(g),(n),(s)	and	(ş)	of	the	first	paragraph	of	Article	
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8	of	this	Law	shall	be	penalised,	taking	into	consideration	the	seriousness	of	violation	
as	well	as	 the	broadcasting	network	and	coverage	area,	with	an	administrative	 fine	
from	two	percent	up	to	five	percent	of	total	gross	commercial	communication	revenue	
within	the	month	preceding	the	month	when	the	violation	is	identified.	The	amount	of	the	
administrative	fine	shall	not	be	less	than	one	thousand	Turkish	Liras	for	radio	enterprises	
and	ten	thousand	Turkish	Liras	for	television	enterprises	and	on-demand	media	service	
providers.	Additionally,	as	an	administrative	injunction,	the	broadcast	of	the	programme	
subjected	to	the	violation	shall	be	decided	to	be	suspended	up	to	five	times	and	as	for	on	
demand	media	services,	the	programme	subjected	to	the	violation	shall	be	removed	from	
the	catalogue.	By	taking	into	consideration	the	nature	of	the	violation,	an	administrative	
fine	together	with	the	administrative	 injunction	may	be	imposed	in	accordance	with	
the	provisions	of	 this	paragraph,	or	only	an	administrative	fine	or	an	administrative	
injunction	may	be	imposed.

(2)	Media	service	providers	which	conduct	broadcasts	in	violation	of	the	principles,	
obligations	or	prohibitions	stipulated	in	other	subparagraphs	of	 the	first	paragraph	
of	Article	8,	as	well	as	in	the	second	and	third	paragraphs	and	other	Articles	of	this	
Law	shall	be	warned.	If	the	violation	is	repeated	after	the	notification	of	the	warning	
to	 the	enterprise	concerned,	 the	media	service	provider	shall	be	penalized	with	an	
administrative	fine	from	one	percent	up	to	three	percent	of	the	total	gross	commercial	
communication	revenues	within	 the	month	preceding	 the	month	when	 the	violation	
is	 identified	by	 taking	into	consideration	the	seriousness	of	violation,	broadcasting	
network	and	coverage	area.	The	amount	of	the	administrative	fine	shall	not	be	less	than	
one	thousand	Turkish	Liras	for	radio	enterprises	and	ten	thousand	Turkish	Liras	for	
television	enterprises	and	on-demand	media	service	providers.

(3)	If	a	violation	of	an	obligation	or	a	prohibition	constitutes	an	offence,	without	
being	subject	to	the	condition	of	conducting	an	investigation	or	a	prosecution	against	the	
parties	involved	due	to	the	offence,	an	administrative	fine	or	an	administrative	injunction	
shall	be	imposed	in	accordance	with	the	provisions	of	this	Article.

(4) In place of the programmes suspended due to the enforcement of an 
administrative	 injunction,	programmes	which	are	provided	by	 the	Supreme	Council	
on	education,	culture,	 traffic,	women’s	and	children’s	 rights,	physical	and	moral	
development	of	young	people,	struggle	against	drugs	and	harmful	habits,	proper	use	
of	 the	Turkish	 language,	education	on	environment,	problems	about	disadvantaged	
ones,	health	and	similar	subjects	useful	 for	 the	public	shall	be	broadcast	during	the	
same	broadcasting	period	and	without	any	commercial	communication.	If	a	decision	of	
programme	suspension	as	an	administrative	injunction	is	taken	because	of	a	violation	
of	a	prohibition	or	an	obligation,	the	producer	of	the	programme	or,	if	there	is	any,	its	
presenter	responsible	for	committing	the	act	that	caused	the	sanction	shall	not	make	or	
present	any	other	programme	under	any	name	in	the	same	or	different	media	service	
providing	enterprise	during	the	suspension	period.



678   Freedom of Expression: Experience of AACC Members

(5)	If	the	same	violation	is	repeated	within	a	year	following	the	notification	of	the	
sanction	decision	resulting	from	the	violation	of	the	principles	in	subparagraphs	(a)	and	
(b)	of	the	first	paragraph	of	Article	8,	it	will	be	resolved	that	the	broadcast	of	the	media	
service	provider	shall	be	suspended	up	to	ten	days;	and	in	case	of	the	second	repetition,	
its	broadcasting	licence	shall	be	revoked.

(6)	If	one	of	the	requirements	sought	under	this	Law	in	order	to	issue	a	broadcasting	
licence	is	lost,	the	media	service	provider	involved	shall	be	given	thirty	days	to	meet	such	
requirement.	The	broadcasts	of	the	enterprise	failing	to	meet	the	requirement	despite	the	
time	granted	shall	be	suspended	for	three	months.	If	the	relevant	enterprise	does	not	meet	
the	requirement	during	the	course	of	this	period,	its	broadcasting	licence	shall	be	revoked	
and	its	channel	and	frequency	usage	shall	be	ceased.

(7)	The	broadcasting	licence	of	an	enterprise	shall	be	revoked	if	 it	 is	 found	to	
have	attained	the	compliance	to	the	required	conditions	by	fraud	for	being	granted	a	
broadcasting	licence.	The	broadcasting	licence	fee	as	well	as	channel	and	frequency	
annual	usage	fee	collected	from	an	enterprise	whose	broadcasting	licence	has	been	
revoked shall not be refunded.

(8)	The	Supreme	Council	 is	authorized	to	 impose	an	administrative	 fine	or	an	
administrative	injunction	in	accordance	with	the	provisions	of	this	Law.

(9)	Decisions	of	 the	administrative	sanctions	 imposed	 in	accordance	with	 the	
provisions	of	 this	Law,	can	be	referred	to	the	judiciary	pursuant	to	the	provisions	of	
Administrative	Trial	Procedure	Law	No	2577	dated	6/1/1982.	However,	a	lawsuit	shall	be	
filed	with	an	administrative	court	within	fifteen	days	from	the	notification	of	action.	The	
fact	that	a	cancellation	lawsuit	has	been	initiated	before	the	administrative	court	shall	
not	stop	the	execution	of	the	decision.

(10)	The	warning	decisions	taken	by	the	Supreme	Council	in	accordance	with	the	
provisions	of	this	article	shall	be	notified	by	sending	to	the	electronic	mail	addresses	
that	are	communicated	to	the	Supreme	Council	by	the	media	service	providers.	If	 the	
electronic	mail	address	communicated	to	the	Supreme	Council	has	been	changed	and	
this	change	is	not	communicated	to	the	Supreme	Council,	the	notification	to	the	previous	
address shall be deemed as served.

(11)	The	administrative	fines	regulated	in	this	Law	shall	be	paid	within	one	month	
from	the	notification.”

The Press Law No. 5187 adopted on 9 June 2014 has been published on the 
Official Gazette on 26 June 2004. The purpose of the Press Law is to arrange 
freedom of the press and the implementation of this freedom. The Press Law 
covers the printing and publication of printed matter. 



17. Turkey   679

According to Article 3 of the Press Law, the press is free. This freedom includes 
the right to acquire and disseminate information, and to criticize, interpret and 
create works. The exercise of this freedom may be restricted in accordance with 
the requirements of a democratic society to protect the reputation and rights of 
others as well as public health and public morality, national security, and public 
order and public safety; to safeguard the indivisible integrity of its territory; to 
prevent crime; to withhold information duly classified as state secrets; and to 
ensure the authority and impartial functioning of the judiciary.

The other relevant provisions of the Press Law are cited below: 

“Correction and Reply

Article 14 – In cases where the reputation of an individual or his/her honor are 
slandered or in cases of unfounded allegations, the responsible editor of the periodical 
shall be obliged to publish a correction and a reply sent by the person slandered within 
two months after the publication date of the article in question. The correction and reply, 
which shall neither include any element of crime nor contradict the interests of third 
parties	protected	by	the	law,	shall	be	published	without	any	additions	or	modifications	
within three days at the latest from the receipt of the correction and reply in daily 
periodicals;	while	in	other	periodicals,	it	shall	be	published	in	the	first	issue	three	days	
after receipt of the correction and reply. The correction and reply shall be on the same 
page and column as the original offending article, and shall be in the same font and 
format, in compliance with the guidelines for writing.

The article in question shall be specified in the correction and in the reply. The 
correction and reply cannot be longer than the article in question. If the article in 
question is shorter than 20 lines or is an image or a cartoon, the correction and reply 
cannot be longer than 30 lines.

If the periodical is published in more than one place, the correction and reply shall 
be	published	in	all	copies	which	included	the	offending	article.

If	the	correction	and	reply	is	not	published	within	the	periods	specified	in	the	afore-
mentioned paragraph 1, the person seeking the correction and reply may apply to a 
local criminal judge to deliver a verdict on the publication of the correction and reply 
in accordance with the provisions prescribed by the law, as soon as the predetermined 
period for the publishing of the correction and reply has passed. If the correction and reply 
contradict the provisions of the same paragraph, the person seeking the correction and 
reply shall have the same right within 15 days from the date of publication. The criminal 
judge shall render a verdict on this request within three days without any hearing.

The verdict of the judge may be appealed through immediate objection. The 
decision made within three days by the authority to whom the objection is submitted shall 
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be	considered	final.

If the judge rules that a reply and correction must be published, the time periods 
stated	in	paragraph	1	begin	with	the	date	when	the	verdict	becomes	final,	provided	no	
appeal	is	filed	against	the	judge’s	ruling.	If	an	appeal	is	filed,	the	period	begins	with	the	
announcement	of	the	official	verdict.

If an individual who has the right of reply and correction dies, this right can be 
exercised by one of his/her survivors. In this case one month can be added to two-month 
period	of	correction	and	reply	specified	in	paragraph	1.

(…) 

Failure to Publish Reply and Correction

Article 18 – A responsible editor and the editor working beneath him/her who fails 
to comply with a judge’s order to carry a reply and correction shall be sentenced to pay 
a	major	fine	ranging	from	10	billion	to	150	billion	TL.	This	fine	cannot	total	less	than	20	
billion TL for regional periodicals and 50 billion TL for nationwide periodicals.

The owner of the publication and the responsible editor and the editor working 
beneath him/her shall be jointly and severally responsible for fines imposed on the 
responsible editor or assistant editor.

If the reply and correction are not published or are published without complying 
with the conditions stipulated in paragraph 1 of Article 14, the judge shall decide on its 
publication	through	an	announcement	made	by	the	Press	Notification	Institution	in	the	
two newspapers, the circulations of which are over 100,000, the expenses for which shall 
be	met	by	the	owner	of	the	offending	publication.

Compromising the Judicial Process

Article 19 – In a period beginning with preparatory inquiry to nol pros, or to open 
public lawsuit, a person who publishes material about the proceedings of the Republican 
prosecutor, judge or court or content of documents regarding the inquiry shall be 
sentenced	to	pay	a	major	fine	ranging	from	2	billion	to	50	billion	TL.	This	fine	cannot	
total less than 10 billion TL for regional periodicals and 20 billion TL for nationwide 
periodicals.

Any individual who publishes comments about the judge or court proceedings before 
the	case	concludes	with	a	final	verdict	shall	be	punished	as	under	paragraph	1	above.

Encouraging Sexual Assault, Murder or Suicide
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Article 20 – Those who publish articles and images which can encourage sexual 
assault, murder or suicide beyond the limits of furnishing information on such activities 
shall be sentenced to pay a major fine ranging from 1 billion to 20 billion TL. This 
fine cannot total less than 2 billion TL for regional periodicals and 10 billion TL for 
nationwide periodicals.

Illicit Disclosure of Identities

Article 21 – In periodicals, persons who disclose the identities of the following 
individuals	shall	be	sentenced	to	pay	a	major	fine	ranging	from	1	billion	to	20	billion	
TL (not less than 2 billion TL for regional periodicals and 10 billion TL for nationwide 
periodicals):

a) News about sexual acts between individuals prohibited from marrying under 
Turkish Civil Code No. 4721 dated 22.11.2001.

b) Victims who appear in the news regarding crimes mentioned in Articles 414, 415, 
416, 421, 423, 429, 430, 435 and 436 of Turkish Penal Code No. 765 dated 01.03.1926.

c) Victims or perpetrators of crimes under the age of 18.

(…) 

Re-publication

Article 24 – Individuals who re-publish news, articles or photographs previously 
printed in a periodical without disclosing their source shall be sentenced to pay a major 
fine	ranging	from	5	billion	to	10	billion	TL.

Even though the right to re-publish is reserved, those who publish such printed 
matter without providing due acknowledgement of the owner of the periodical shall be 
sentenced	to	pay	a	major	fine	ranging	from	20	billion	to	40	billion	TL.”

3. Ratified international treaties

With the constitutional amendment of 2004, the international and regional 
agreements on fundamental rights and freedoms to which Turkey is a party to, 
were attributed a greater significance than that of domestic laws. Indeed, pursuant 
to the sentence added in paragraph 5 of Article 90 of the Constitution, in case of a 
conflict between those conventions and the domestic laws, the provisions of those 
conventions prevail. 

Among the international instruments containing provisions on freedom of 
expression which Turkey has signed and ratified, one can cite, at the outset, the 
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International Covenant on Civil and Political Rights (ICCPR) and its Optional 
Protocol of 1966, respectively signed by Turkey on 15 August 2000 and 3 
February 2004 and then respectively ratified on 4 June 2003 -with the Ratification 
Act No. 4868 (published in the Official Gazette numbered 25142 and dated 18 
June 2003)- and on 1st March 2006 -with the Ratification Act No. 5468. However, 
with regard to Turkey, the ICCPR entered into force on 23 December 2003, in 
accordance to its Article 49, and its Optional Protocol was effective from 24 
October 2006. 

On 13 October 1972, Turkey signed the International Convention on the 
Elimination of All Forms of Racial Discrimination (ICERD), which was ratified on 
3 April 2002 with the Ratification Act No. 4750 (published in the Official Gazette 
numbered 24721 and dated 9 April 2002). However, the ICERD took effect on 16 
October 2002. 

Additionally, the most important regional instrument containing provisions on the 
freedom of expression, to which Turkey is a party since 1954, is the Convention 
for the Protection of Human Rights and Fundamental Freedoms, better known 
as the European Convention on Human Rights (ECHR), signed in Rome, under 
the auspices of the Council of Europe, on 4 November 1950, with entry into 
force on 3 September 1953. Turkey recognized the right to individual application 
to the European Court of Human Rights (ECtHR) in 1987 and the compulsory 
jurisdiction of this Court in 1990. Freedom of expression is specifically protected 
and safeguarded in Article 10 of the ECHR. 

The most recent development regarding the amendments referring to “universal 
standards” of fundamental rights is the introduction of individual application to 
the Constitutional Court with the constitutional amendment in 2010. With the 
actual implementation of the individual application beginning from 23 September 
2012, the jurisdiction of constitutional review has been implemented against 
the infringements of rights caused by persons or institutions exerting public 
authority. Accordingly, as of 23 September 2012, every person may apply to the 
Constitutional Court alleging that the public power has violated any one of his/her 
fundamental rights and freedoms secured under the Constitution which falls into 
the scope of the ECHR. 

4. Scope of the freedom of expression

The Turkish Constitutional Court has constantly emphasized in its judgments that 
the freedom of expression -which is applicable to both real and legal persons- 
covers any kind of expression (political, artistic, academic, commercial, etc.). 
Characterization of thoughts expressed and disseminated as “worthy-worthless”, 



17. Turkey   683

“useful-useless”, “valuable-invaluable” or “favourable-unfavourable” for 
individuals and the society or “in pursuit of commercial interest” involves 
subjective elements, which reveals that an attempt to determine the framework 
of this freedom may impose an arbitrary restriction thereon. It indeed offers 
protection for the expression and dissemination of thoughts that are “worthless”, 
“useless”, “invaluable” or “unfavourable” for others (Bekir	Coşkun [PA], App. No: 
2014/12151, 4/6/2015, § 36; Ali Gürbüz and Hasan Bayar, App. No: 2013/568, 
24/6/2015, § 42; Ali Gürbüz, App. No: 2013/724, 25/6/2015, § 45; Ali	Rıza	Üçer	
(2) [PA], App. No: 2013/8598, 2/7/2015, § 29; Ergün Poyraz (2) [PA], App. No: 
2013/8503, 27/10/2015, § 33). 

Although the freedom of expression is a precondition for democracy, it is by no 
means an absolute freedom. This freedom may be restricted on certain grounds 
such as the protection of the rights of others, national security and public safety. 

It is generally accepted that speech acts such as “insult”, “libel”, “defamation” 
and “hate speech” are not protected by the free speech provisions of constitutions. 
There is, however, no global consensus as to the legal sanctions to be imposed on 
these speech acts. The Turkish Penal Code, for instance, provides imprisonment 
for insult and defamation, even though in most cases the terms of imprisonment 
are either postponed or converted to a “judicial fineˮ. In some admissibility 
decisions, the Constitutional Court has referred to the resolutions of the 
Parliamentary Assembly of the Council of Europe towards decriminalization of 
defamation, and ruled inadmissibility by pointing out the non-exhaustion of legal 
remedies. Accordingly, in cases of insult and defamation, civil law remedies must 
also be exhausted before lodging a constitutional complaint (Adnan Oktar (2), 
App. No: 2013/514, 2/10/2013, § 35). This is not, however, applicable to cases of 
“hate speechˮ, such as anti-Semitism and Islamophobia. 

In KAOS GL Cultural Research and Solidarity Association (App. No: 
2014/18891), on 23 May 2018, the Constitutional Court found no violation of 
the right to protection of honour and dignity safeguarded in Article 17 of the 
Constitution for not punishing the website administrator for the expressions used 
in the online news, in which the Association (the applicant) was described as “the 
association of aberrant persons”. In fact, the Constitutional Court considered 
that the meaning of the word “aberrant” is defined as “deviating from the right 
way” in the dictionary of the Turkish Language Board. Considering the impugned 
expression independently of what it evokes in the society and of the relevant news 
as a whole, it appears that it is not such an expression inciting hatred or violence 
and its literal meaning refers to a situation that is not legitimate according to one’s 
own opinion.
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Hate crimes, including hate speech, increasingly pose a serious threat to pluralist 
democracies in all over the world, and states have positive obligations to take 
effective measures in this regard. In this context, it must be underlined that the 
State’s fight against hate speech targeting sexual orientation, also taking into 
account its dangerous potential for inciting violence, by means of criminal 
proceedings is as important as the freedom of the press for the functioning of 
democracy and rule of law. The press, being aware of its impact on the society, 
must act responsibly in this respect. Nevertheless, the impugned news cannot be 
said to constitute a threat of inciting hatred and violence that requires criminal 
proceedings, as well as the expression complained of cannot be said to have 
reached the level of hate speech (see also Sinem Hun, App. No. 2013/5356, 
8/5/2014, §§ 57-62).    

Moreover, the Constitutional Court has considered that “death threatsˮ towards 
an academic do not fall into the scope of the freedom of expression. In particular, 
in the case of Baskın Oran (App. No: 2014/4645, 18/4/2018), the Constitutional 
Court ruled that, considering the judicial authorities’ failure to conduct an effective 
investigation and subsequent proceedings concerning the death threats against the 
applicant due to his studies on minority rights, there were no such circumstances 
for the applicant to carry out these studies safely. It has been acknowledged 
that the ineffective proceedings in question have had a deterrent effect on the 
applicant’s expression of his thoughts. Consequently, the Constitutional Court 
found a violation of the freedom of expression safeguarded by Article 26 of the 
Constitution and awarded compensation to the applicant.        

Another important issue discussed by the Constitutional Court is the “apology of 
terrorism”.  Terrorism is a most serious threat not only to the right to life but also 
to all rights and freedoms, including the freedom of expression. Terrorism imposes 
silence on people not only by killing them but also by poisoning the democratic 
environment. Therefore, the expressions that incite and praise violence fall outside 
the scope of the freedom of expression. The current President of the Constitutional 
Court, Mr. Zühtü Arslan, in his speech delivered at the opening session of the 
Conference on “Freedom of Expression: Still a Precondition for Democracy?” 
organized by the Council of Europe on 13-14 October 2015, in Strasbourg, 
declared that; “Since the terrorism aims to paralyze the democratic political 
order and to undermine a pluralistic civil society, we are bound to combat it 
while protecting the basic values. We must keep in mind the following principle 
laid down in the Council of Europe’s Guideline on Human Rights and the Fight 
against	Terrorism:	“it	is	not	only	possible,	but	also	absolutely	necessary,	to	fight	
terrorism while respecting human rights, the rule of law and, where applicable, 
international	humanitarian	lawˮ.ˮ226 

226  ���CE, Committee of Ministers, Guidelines on Human Rights and the Fight against Terrorism, H (2002) 4, 
Strasbourg, July 2002
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B. Rights holders 

1. Rights holders

Under the Constitution, “everyone enjoys the freedom of expression” (see Bekir 
Coşkun, cited above, § 30; for further details see, Annex 3, Case 2). Distinctions 
between real and legal persons, citizens and foreigners are important when it 
comes to limit the exercise of the freedom of expression. The Constitutional Court 
considers in respect of the right to the freedom of expression that interventions 
on the freedom of expression and dissemination of thought solely based on the 
individual’s own personality shall not be considered lawful. Otherwise, it may 
prevent some individuals or group of individuals from the enjoyment of the rights 
safeguarded under Article 26 of the Constitution (see Ali Gürbüz and Hasan 
Bayar, cited above, § 67; and Ali Gürbüz, cited above, § 69). 

For this reason, as a rule, the Constitution guarantees freedom of expression 
to everyone, without distinction. When the Constitutional Court’s judgments 
are examined, a non-exhaustive list of the holders of the rights to freedom 
of expression and freedom of the press and the media safeguarded by the 
Constitution, with no preference of order, is as follows:  

- persons taken into police custody (see Deniz Benol and Others, App. No: 
2014/18780, 7/2/2019: judgment finding a violation of the freedom of expression 
safeguarded by Article 26 of the Constitution due to the punishment for the 
slogans227 chanted under police custody by the members of the Association of 
Communion and Solidarity (Paylaşma	ve	Dayanışma	Derneği)); 

- the detainees in prison (among many others, see Kamuran	Reşit	Bekir [PA], 
App. No: 2013/3614, 8/4/2015, § 43; Mehmet Ayata (dec.), App. No: 2013/2920, 
7/7/2015, § 25; Hüseyin Sürensoy, App. No: 2013/749, 6/10/2015, § 44; Hurşit	Çetin	

227  ���The said slogans were chanted during the applicants’ arrest and custody by the police. It has been therefore 
considered that the slogan “Killer police will account for (“Katil polis hesap verecek”)”, which has a 
disturbing effect when considered in terms of its lexical meaning, was chanted −from the point of view of the 
applicants− for the purpose of criticizing the conducts of the law enforcement officers. It is also questionable 
whether the slogan leading to the punishment of the applicants for the act of insulting was directed towards 
the on-duty police officers. Stereotyped slogans chanted during arrest and custody are frequently used in 
cases when demonstrators protesting collectively encounter with law enforcement officers. In this respect, 
the slogan “Killer police will account for” was considered to be of a general nature and not to be directed 
towards the honor and dignity of the on-duty police officers. It has been accordingly concluded that the inferior 
courts failed to take into consideration the particular circumstances of the impugned incident; and that the 
words considered as an insult were assessed without the context in which they had been used being taken into 
account. Nor did the inferior court convincingly demonstrate in its decision that the applicants’ punishment 
corresponded to a pressing social need and was therefore, in terms of the restriction imposed on the freedom 
of expression, compatible with the requirements of the democratic order of the society. It has been accordingly 
concluded that the grounds relied on by the first instance court could not be considered as a relevant and 
sufficient justification for the interference with the applicants’ freedom of expression.



686   Freedom of Expression: Experience of AACC Members

(dec.), App. No: 2013/2610, 6/10/2015, § 35; Erdener Demirel, App. No: 2013/1869, 
2/12/2015, § 34; Mehmet	Reşit	Arslan (dec.), App. No: 2013/750, 15/12/2015, § 
51; Ergin Atabey (dec.), App. No: 2013/8777, 16/12/2015, § 22; Murat Karayel (3) 
(dec.), App. No: 2013/5444, 6/1/2016, § 30; Faik Özgür Erol, App. No: 2013/2719, 
9/3/2016, § 49; Mehmet	Reşit	Arslan	(4), App. No: 2013/2909, 9/3/2016, § 35; 
Ahmet Temiz (5), App. No: 2013/8696, 10/3/2016, § 31; Eren	Yıldız, App. No: 
2013/8035, 13/4/2016, § 48; Metin Yamalak (2), B. No: 2013/9450, 13/4/2016, § 28; 
Kamuran	Reşit	Bekir	(4),	App. No: 2013/7644, 20/4/2016, § 27);

- the convicts in high security prisons (Özkan Kart, App. No: 2013/1821, 
5/11/2014, § 50; Ali Karatay, App. No: 2012/990, 10/12/2014, § 67; İbrahim	
Bilmez, App. No: 2013/434, 26/2/2015, § 74; Bejdar Ro Amed, App. No: 2013/7363, 
16/4/2015, § 69; İbrahim	Kaptan	(2)	(dec.), App. No: 2017/30723, 12/9/2018228); 

- the soldiers (Engin	Kabadaş,	App. No: 2014/18587, 6/7/2017, § 36; Adem 
Talas [PA], App. No: 2014/12143, 16/11/2017, § 46229); 

- the civil servants (Hasan Güngör, App. No: 2013/6152, 24/2/2016, § 48; 
Hulusi Özkan, App. No. 2015/18638, 15/11/2018: judgment finding a violation of 
Article 26 of the Constitution due to the imposition of a reprimand to the applicant, 

228  ���In its decision dated 12 September 2018, in the individual application of Ibrahim Kaptan (2), the Constitutional 
Court found inadmissible the alleged violation of the freedom of expression due to the denial to deliver certain 
documents to the prisoner who was held in a penitentiary institution for membership of an armed terrorist 
organization. It is set forth in the Law no. 5275 on the Execution of Penalties and Security Measures that the 
prisoners held for terrorism-related offences may not be delivered the documents received through courier 
or their relatives, save for the course books sent to the prisoners continuing their education. Relying on the 
relevant Law and the letter of the General Directorate of Prisons and Detention Houses, the Administrative and 
Supervisory Board of the Penitentiary Institution (“the Board”) decided that the prisoners held for terrorism-
related offences would not be delivered the documents received through courier or their relatives. In the 
present case, the Constitutional Court concluded that the impugned practice of the penitentiary institution 
aiming at maintaining the security in the institution and preventing any crimes met a pressing social need and 
was proportionate. In the instant case, it is considered that the impugned practice, which is considered to be 
compatible with the requirements of a democratic society, was clearly not in breach of the applicant’s freedom 
of expression. As a rule, convicts and detainees have all fundamental rights and freedoms which remain within 
the scope of the common field of the Constitution and the Convention (see Hirst v. the United Kingdom (No. 
2), no. 74025/01, 6/10/2005, § 69). In this context, the freedom of expression of convicts and detainees is also 
under protection within the scope of the Constitution and Convention (see Yankov v. Bulgaria, no. 39084/97, 
11/12/2003; T. v. the United Kingdom, no. 8231/78, 12/10/1983). The access of convicts and detainees to 
periodicals or non-periodicals remains within the norm field of the freedom of expression as a concrete 
reflection of the freedom of access to information and opinions.

229  ���In the judgment of Adem Talas, the Plenary of the Constitutional Court found a violation of Article 26 of the 
Constitution due to the imposition of a disciplinary punishment on a soldier in consequence of his complaint to 
the Prime Ministry Communication Centre (“the BİMER”). In particular, the Constitutional Court has recalled 
that Article 26 of the Constitution safeguards the freedom of expression of “everyone”. Public officials, including 
soldiers, also enjoy the freedom of expression, like all individuals. This freedom, however, is not absolute and 
may be subject to restrictions. After a comprehensive assessment of the case, the Constitutional Court hold 
finally that the imposition of a “warning” punishment on the applicant on account of his sending a petition to the 
BIMER, which is a public institution affiliated to the Prime Ministry, as a result of his not being able to receive 
a response from his superiors concerning his complaint about his personal problems and certain unfair practices 
regarding his service was not a necessary interference in a democratic society. For further details see, Annex 3, 
Case 3.  
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who was a police officer at the material time, on account of an unfavourable 
comment about the administration on social media);

- the leader of a political party (Kemal	Kılıçdaroğlu	 (3),	App. No: 
2015/1220, 18/7/2018: judgment finding a violation of Article 26 of the 
Constitution due to the compensation award against a political party leader, see 
below for further details);

- the Member of Parliament (MP) (Sırrı	Süreyya	Önder [PA], App. 
No. 2018/38143, 3/10/2019: judgment finding a violation of Article 26 of 
the Constitution due to the conviction of an MP for disseminating terrorist 
propaganda; for further details see, Annex 3, Case 4);

- the journalists, columnists or TV presenter (Erdem Gül and Can Dündar 
[PA], App. No: 2015/18567, 25/2/2016; Şahin	Alpay	[PA], App. No: 2016/16092, 
11/1/2018; Mehmet Hasan Altan (2) [PA], App. No: 2016/23672, 11/1/2018; 
Mehmet	Doğan	[PA], App. No: 2014/8875, 7/6/2018; Mehmet Murat Sabuncu 
[PA], App. No: 2016/50969, 2/5/2019; Akın	Atalay	[PA], App. No: 2016/50970, 
2/5/2019; Önder	Çelik	and	Others	[PA], App. No: 2016/50971, 2/5/2019; Ahmet 
Şık	(dec.) [PA], App. No: 2017/5375, 2/5/2019; Murat Aksoy [PA], App. No. 
2016/30112, 2/5/2019; Ahmet Kadri Gürsel [PA], App. No: 2016/50978, 2/5/2019; 
Ahmet Hüsrev Altan [PA], App. No: 2016/23668, 3/5/2019; Ayşe	Nazlı	Ilıcak	[PA], 
App. No: 2016/24616, 3/5/2019; Ali Bulaç [PA], App. No: 2017/6592, 3/5/2019; 
Erdal	İmrek, App. No: 2015/4206, 17/7/2019);

- the academics (Zübeyde	Füsun	Üstel	and	Others [PA], App. No. 2018/17635, 
26/7/2019: judgment finding a violation of Article 26 of the Constitution due 
to criminal investigations launched against a group of academics for terrorist 
propaganda as they had signed a declaration seeking to end the curfews and 
clashes during the police operations against terrorists in 2015 and 2016, see below 
for more details);    

- a member of the Chamber of Independent Accountants and Financial 
Advisors (Metin	Yalçın, App. No: 2014/5959, 6/2/2019230); 

230  ���In the case of Metin	Yalçın, the Constitutional Court found a violation of Article 26 of the Constitution due to 
the imposition of a disciplinary punishment for an article criticizing the activities of a Professional Chamber. 
In particular, the Constitutional Court noted that the applicant’s article was published in a free bulletin which 
was issued and distributed by a group of professional members for the other professional members. The 
applicant expressed his criticisms on a platform followed by the members of the Chamber, which appeals to a 
quite narrow audience, without mentioning any name. Accordingly, the identities of the persons targeted by the 
applicant in his allegations might be known only to the members of the Chamber. Besides, the applicant had 
not disclosed, before those who had not been the members of the Chamber, the names of the persons he had 
criticized. Considering both the content of the article and the applicant’s conduct, it was understood that the 
applicant had enjoyed his right to disagree and criticize by issuing the said article. In view of the foregoing, 
the interference with the applicant’s freedom of expression had not met a pressing social need and therefore 
had not complied with the requirements of the order of a democratic society. Consequently, the Constitutional 
Court found a violation of the freedom of expression safeguarded by Article 26 of the Constitution.
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- a defense lawyer (Keleş	Öztürk, App. No: 2014/15001, 27/12/2017: 
judgment finding a violation of Article 26 of the Constitution due to the imposition 
of a judicial fine due to his offensive words against the public prosecutor at the 
hearing, see below for further details);

 
- the owners and the users of websites (Youtube LLC Corporation Service 

Company and Others, App. No: 2014/4705, 29/5/2014; Yaman Akdeniz 
and Others, cited above; Wikimedia Foundation Inc. and Others, App. No: 
2017/22355, 26/12/2019, for further details see, Section 3, below). 

2. Different levels of freedom of expression

Everyone enjoys the freedom of expression but the level of protection may vary 
according to the status of the holders of the right to freedom of expression. There 
is no doubt that the freedom of expression largely guarantees the freedom of 
individual to criticize thoughts and opinions of those using the public authority, 
who are expected to tolerate even harsh criticisms. 

(a) Politicians and public officials

The Constitutional Court constantly underlines that politicians and public officials 
such as a metropolitan mayor are to tolerate more criticism as public figures and 
holders of public power; and that the limits of criticisms towards them are much 
broader than those towards citizens and judicial organs. 

In the case of Ali Rıza Üçer (2) cited above, the applicant as a radiation oncologist 
had published a press release criticizing the quality of the drinking water provided 
by Mr. İbrahim Melih Gökçek, the then Mayor of the Ankara Metropolitan 
Municipality. In turn, he had been sentenced to pay 750 Turkish Liras (TRY) in 
damages for insulting the metropolitan mayor. According to the first instance 
court, the applicant’s expressions had reached beyond criticism, because there 
was no scientific certainty as to the quality of drinking water. The Constitutional 
Court, sitting as the Plenary Court, rejected this argument by clarifying that the 
requirement of scientific certainty as a criterion to participate in a public debate 
would make such participation impossible. It is therefore incompatible with the 
requirements of open society. 

In the same vein, in the case of Eyüp Hanoğlu (App. No: 2015/13431, 23/5/2018), 
during public debates on abortion, the then Mayor İbrahim Melih Gökçek 
sent the following private direct message “Have you undergone several 
abortions? This is why you cry out so much?” to a woman through a social 
media platform, namely Twitter. Then, the woman posted this message through 
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her Twitter account so that every Twitter account holder could see it. Upon 
this post, two hashtags #UnembarrassedMelihGökçek and #ShamelessMelih 
Gökçek were started on Twitter. The applicant also posted a tweet with hashtag 
#UnembarrassedMelihGökçek through his Twitter account. Mr. Gökçek 
(complainant) brought an action for non-pecuniary damages arguing that his 
personality rights were attacked because the applicant used in his post the term 
“unembarrassed” and it was exposed to his followers in large number. Finding 
that the complainant was insulted, the competent court awarded non-pecuniary 
compensation in his favour. The applicant’s appellate request was dismissed by 
the Court of Cassation as the award was under the amount specified in the relevant 
Law. 

In the relevant case, the Constitutional Court has considered that as the statement 
in question is directed against a well-known politician, limits of acceptable 
criticism are wider compared to the ordinary citizens. It follows that the 
complainant must endure a higher level of criticism than an ordinary citizen is 
required to endure. Given the circumstances and background of the concrete case, 
the applicant’s post and the terms used therein had a factual basis. Through his 
post, the applicant expressed his criticism against the complainant’s post. The first 
instance court made an assessment of the applicant’s post without considering 
the particular circumstances of the case. Therefore, the grounds relied on in 
awarding non-pecuniary compensation against the applicant cannot be regarded 
as relevant and sufficient for interfering with his freedom of expression. For the 
reasons explained above, the Court found a violation of the freedom of expression 
safeguarded by Article 26 of the Constitution.

In the aforementioned case of Kemal Kılıçdaroğlu (3), the Constitutional Court 
found a violation of the freedom of expression of the applicant, who is the 
Chairman of the Republican People’s Party (CHP), safeguarded by Article 26 of 
the Constitution, due to a compensation awarded against him. In fact, the applicant 
shared his claims regarding the Kayseri Metropolitan Municipality with the public, 
relying on the statements by a person alleging that certain municipality officials 
had received bribe. Approximately forty lawsuits were brought against the 
applicant by the persons concerned –including the then-mayor– for non-pecuniary 
damages. In the seven lawsuits against the applicant filed by the municipal 
officials −consultant of the press office, head of the transportation department, two 
deputy secretary general, one official from the private secretary and two municipal 
employees− for non-pecuniary losses, the civil court ordered the applicant to pay a 
total amount of TRY 22,500. This decision was upheld by the Court of Cassation. 

In the relevant case, the Constitutional Court held again that regard being had to 
their positions and functions, the public officials must display a wider degree of 
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tolerance to the criticisms towards them than ordinary citizens. It also noted that 
in the circumstances of the present case, the applicant’s claims were a matter of 
public interest. It further considered that investigations in which certain officials of 
a municipality rendering public service were involved are of course subject to the 
firm and close scrutiny of the applicant as a political party leader. 

The Court considers that the inferior courts’ acknowledgement that, in spite of not 
directly addressing, the applicant’s statements had indirectly revealed, or might 
entail the risk of revealing, the claimants’ identities has resulted from an over-
interpretation of the statements. To hold otherwise would render public speeches 
impossible. It is explicit that certain expressions used by the applicant in his 
speeches are offending and irritating. However, certain remarks of politicians 
may be considered to be a part of political discourse which evidently aims at 
making polemic, attracting strong reactions as well as strengthening their own 
supporters. Therefore, it has been concluded that there was no plausible, relevant 
and sufficient ground justifying the interference with the applicant’s freedom of 
expression. 

(b) Judicial authorities

On 7 June 2018, the Constitutional Court, sitting as the Plenary Court, found 
a violation of the freedom of expression as well as the freedom of the press, 
safeguarded by Articles 26 and 28 of the Constitution, in the individual application 
lodged by Mehmet Doğan (App. No. 2014/8875, cited above). The applicant, an 
author of several cultural and literary works and a former member of the Radio 
and Television Supreme Council, was a columnist of a national newspaper at 
the material time. With reference to the statement “we have involved in certain 
cases” by a then-member of the High Council of Judges and Prosecutors (“the 
HCJP”), the applicant criticized the decisions of the HCJP in his column just 
before the constitutional referendum of 2010. Maintaining that certain expressions 
in the column were of defamatory nature, the then-member of the HCJP (“the 
complainant”) brought an action for non-pecuniary damages against the applicant. 
The magistrate’s court entered an award against the applicant. The judgment was 
upheld by the Court of Cassation. 

In the present case, the Plenary of the Constitutional Court considered that in a 
democratic society, the press is entitled to direct criticism towards, and to make 
comments about, the politicians and public officials. However, such criticisms 
must not go beyond the extent which would damage the reputation of the 
individuals concerned. In the column complained of, the decisions of the HCJP 
before the referendum were ironically criticized. It has been observed that the 
applicant made severe criticisms in the column; however, it must be acknowledged 
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that these expressions have made contribution to a discussion of general public 
interest. The Plenary concluded that awarding, by the inferior court, of a 
compensatory amount of TRY 3,500 against the applicant due to the newspaper 
column was not compatible with the requirements of a democratic society and was 
therefore in breach of freedom of expression and the press.

On 27 December 2017, the Constitutional Court found a violation of freedom 
of expression safeguarded by Article 26 of the Constitution in the individual 
application lodged by Keleş Öztürk (App. No: 2014/15001, cited above), an 
attorney at law, who was imposed a judicial fine due to his words against the 
public prosecutor at the hearing. 

In the present case, the Constitutional Court firstly noted that the applicant used 
the words while he was performing his duty as a lawyer in the course of a hearing. 
Given the present case, the interference with the freedom of expression of the 
applicant, who performed as a defense counsel in the hearing, may be deemed 
necessary only in very exceptional cases in a democratic society. That’s because, 
in line with the principles of the equality of arms and the fairness of trial, a free 
and fiery discussion of allegations may be necessary between the parties. 

The Court further noted that the words used were not addressed to the judge, but 
to the public prosecutor who in essence was the counsel for the prosecution. The 
public prosecutors are expected to be more tolerant of criticisms against them 
compared to judges. Therefore, the criticisms against the public prosecutors –a 
party to the case at the prosecution stage– enjoy a higher protection compared to 
judges in terms of the freedom of expression. The applicant spoke the words at 
a hearing during a tense moment after the statement of the prosecutor’s opinion 
on the merits, as also accepted by the first instance court. Accordingly, it appears 
that the applicant’s words targeted the public prosecutor’s opinion which he 
thought was careless. Based on his conviction that the prosecutor did not take 
into consideration certain developments during the proceedings, the applicant 
expressed a personal judgment against the prosecutor’s attitude towards the case. 
However, the criticism that may be regarded as extreme was assessed by the first 
instance court without regard to all the words spoken by the lawyer and to the 
circumstances of the hearing. 

It must also be taken into consideration that prosecuting lawyers on account of 
their words at the hearings may have a deterrent effect on their duty of defending 
their clients’ interests. Therefore, criminal investigations interfering with the 
freedom of expression of the lawyers in performing their profession must be 
resorted to –even though the punishments are not strict– only in exceptional 
situations. For this reason, it is concluded that even if it is accepted that the public 
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prosecutor might have been personally offended due to the applicant’s words at 
the hearing, the interference with the applicant’s freedom of expression through 
criminal proceedings and penalty due to his words is not necessary in a democratic 
society. 

(c) Academics 

In the aforementioned case of Zübeyde Füsun Üstel and Others, a group of 
academics issued a declaration seeking to end the curfews and clashes during 
the operations carried out within the scope of the fight against terrorism in the 
East and Southeast of Turkey between 2015 and 2016. The applicants, who 
are academics at different universities also signed this declaration in order to 
support the other signatory academics. After it had been issued, the declaration 
was      criticized heavily. Criminal investigations were launched and subsequently 
criminal cases were initiated against the signatory academics, as well as some of 
them were dismissed from their offices. The applicants’ challenges against the 
decisions on their conviction at the end of these proceedings were also dismissed. 
The applicants maintained that their freedom of expression was violated on 
account of their conviction of spreading terrorist propaganda as they had signed a 
declaration issued by a group of academics. 

Given the particular circumstances of the present case, it has been concluded 
that the interference imposed on the applicants –despite the suspension of the 
interference as regards certain applicants– could not be proven to be proportionate 
to the aim of maintaining public order inherent in the fight against the terrorist 
organization in question and terrorism. Authorities exercising public power are 
afforded more opportunity, in responding to the criticisms against state policies, 
than anyone else in the country. Particularly in cases where it is possible to address 
unjust attacks and criticisms of the opponents through different means even if they 
appear to be highly unreasonable and irrelevant, criminal proceedings must not be 
resorted to. Consequently, the Constitutional Court, sitting as the Plenary Court, 
has found a violation of the freedom of expression safeguarded by Article 26 of 
the Constitution.

C. Obligations 

1. Legal obligations of the state

The State has positive and negative obligations in relation to the freedom of 
expression. Within the scope of negative obligations, public bodies should not 
ban the expression and dissemination of thought and opinion as long as this is not 
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compulsory within the scope of Article 26 of the Constitution whereas, within 
the scope of positive obligation, they should take the measures necessary for the 
actual and effective protection of the freedom of expression.

In a democratic system, the practices and actions of the State should be under 
the supervision of the press and also the public opinion as much as the judicial 
and administrative officials. Printed, audio or visual press guarantees the sound 
functioning of the democracy and individuals’ realization of themselves by 
way of strictly scrutinizing the political decisions, actions and negligence of the 
organs which exercise public power and facilitating citizens’ participation to 
decision making processes (Abdullah Öcalan, cited above, § 75). For this reason, 
the freedom of the press is a vital freedom which applies to everyone (see CC, 
E.1997/19, K.1997/66, 23/10/1997). 

However, the freedom of the press and the media is not limitless. In this regard, 
the text of the Constitution contains a special provision regulating the right of 
rectification and reply, in Article 32 cited above. According to the Constitutional 
Court, “The State is under a negative obligation to avoid arbitrary interferences 
with personal honour and reputation, as a part of individual’s spiritual existence, 
as well as a positive obligation to prevent any attacks against them by third 
persons. In this sense, the right of rectification and reply, which is laid down 
in Article 14 of Law no. 5187, is one of the rights imposing restriction on 
the freedoms of expression and the press in the pursuit of the State’s positive 
obligation.” (Vural	Nasuhbeyoğlu,	App. No: 2013/6146, 17/2/2017, § 34). This 
right “is one of the means which may be resorted to within the scope of the State’s 
positive obligation to prevent any attacks against personal honour and reputation 
by third persons.” (idem, § 29). Accordingly, the right of rectification and reply is 
seen as a means for the exercise of the freedoms of expression and of the press and 
considered to be a positive obligation incumbent on the State. 

2. Obligations of non-state actors

It should be borne in mind that the State’s obligation to ensure the individual’s 
freedom of expression does not give private citizens or organizations an unfettered 
right of access to the media in order to put forward opinions. 

The Constitutional Court has noted that, as a general principle, newspapers and 
other privately owned media must be free to exercise editorial discretion in deciding 
whether to publish articles, comments and letters submitted by private individuals. 
However, there may be exceptional circumstances in which a newspaper may 
legitimately be required to publish, for example, a retraction, an apology or a 
judgment in a defamation case (see Vural	Nasuhbeyoğlu, cited above).
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Consequently, there will be situations when a positive obligation may arise for the 
State to ensure an individual’s freedom of expression in such media. In any event, 
the State must ensure that a denial of access to the media is not an arbitrary and 
disproportionate interference with an individual’s freedom of expression, and that 
any such denial can be challenged before the competent domestic authorities.

II. Legitimate restrictions

A. Model of restrictions

The rights to freedom of expression safeguarded in the Constitution (freedom of 
thought and opinion, freedom of expression and dissemination of thought, freedom 
of	the	press	and	the	media,	freedom	of	scientific	and	artistic	expressions) are not 
absolute rights but rights which can be limited. The Constitution of 1982 contains 
a dual limitation regime of fundamental rights and freedoms. Indeed, these 
rights are subjected to both the general and the specific limitation regime of the 
fundamental rights and freedoms, as explained below.  

1. General provisions on the rights’ restrictions in the Turkish Constitution

The general provisions pertaining to the restrictions of the fundamental rights 
and freedoms, laid down in Articles 13 and 14 of the Constitution, are the 
“independence and integrity of the Turkish Nation”, the “indivisibility of the 
country”, the principle of the “democratic and secular republic”, the rule of law (or 
the “principle of legality”) and the “principle of proportionality”. Those provisions 
read as follows: 

“II. Restriction of fundamental rights and freedoms 

ARTICLE 13- (As amended on October 3, 2001; Act No. 4709) Fundamental rights 
and freedoms may be restricted only by law and in conformity with the reasons mentioned 
in the relevant articles of the Constitution without infringing upon their essence. These 
restrictions shall not be contrary to the letter and spirit of the Constitution and the 
requirements of the democratic order of the society and the secular republic and the 
principle of proportionality.

III. Prohibition of abuse of fundamental rights and freedoms 

ARTICLE 14- (As amended on October 3, 2001; Act No.4709) None of the rights 
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and freedoms embodied in the Constitution shall be exercised in the form of activities 
aiming to violate the indivisible integrity of the State with its territory and nation, and 
to endanger the existence of the democratic and secular order of the Republic based on 
human rights.

No provision of this Constitution shall be interpreted in a manner that enables the 
State or individuals to destroy the fundamental rights and freedoms recognized by the 
Constitution or to stage an activity with the aim of restricting them more extensively 
than stated in the Constitution. The sanctions to be applied against those who perpetrate 
activities contrary to these provisions shall be determined by law.ˮ

2. Specific constitutional provisions for the legitimate restriction

Apart from the general limitation regime laid down in Articles 13 and 14 of the 
Constitution, there are also specific limitation regimes, which are applied whether 
during ordinary or extraordinary times, as described below: 

(a) Specific constitutional provisions contained in Article 15 of the 
Constitution applied in times of war or State of emergency   

“IV. Suspension of the exercise of fundamental rights and freedoms

ARTICLE 15- (As amended on April 16, 2017; Act No. 6771) In times of war, 
mobilization, a state of emergency, the exercise of fundamental rights and freedoms may 
be partially or entirely suspended, or measures derogating the guarantees embodied in 
the Constitution may be taken to the extent required by the exigencies of the situation, as 
long as obligations under international law are not violated. 

(As amended on May 7, 2004; Act No. 5170) Even under the circumstances 
indicated in the first paragraph, the individual’s right to life, the integrity of his/her 
corporeal and spiritual existence shall be inviolable except where death occurs through 
acts in conformity with law of war; no one shall be compelled to reveal his/her religion, 
conscience, thought or opinion, nor be accused on account of them; offences and 
penalties shall not be made retroactive; nor shall anyone be held guilty until so proven by 
a court ruling.ˮ

(b) The other specific constitutional provisions applied in ordinary times and 
contained within each of the articles pertaining to the rights to freedom of 
expression 

(i) Restrictions on the freedom of expression in ordinary times 

The restrictions on the freedom of expression are stipulated separately in 
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paragraphs 2 and 4 of Article 26 of the Constitution, which read as follows:

“(As amended on October 3, 2001; Act No. 4709) The exercise of these freedoms 
may be restricted for the purposes of national security, public order, public safety, 
safeguarding the basic characteristics of the Republic and the indivisible integrity of the 
State with its territory and nation, preventing crime, punishing offenders, withholding 
information duly classified as a state secret, protecting the reputation or rights and 
private and family life of others, or protecting professional secrets as prescribed by law, 
or ensuring the proper functioning of the judiciary.

(…) 
Regulatory provisions concerning the use of means to disseminate information 

and thoughts shall not be deemed as the restriction of freedom of expression and 
dissemination of thoughts as long as the transmission of information and thoughts is not 
prevented.”

(ii) Restrictions on the freedom of the press and the media in ordinary times

The restrictions on the freedom of the press and the media -in ordinary times- are 
regulated under paragraphs 4 to 9 of Article 28 of the Constitution, which read 
as follows: 

“In the limitation of freedom of the press, the provisions of articles 26 and 27 of the 
Constitution shall apply.

Anyone who writes any news or articles which threaten the internal or external 
security of the State or the indivisible integrity of the State with its territory and nation, 
which	tend	to	incite	offence,	riot	or	insurrection,	or	which	refer	to	classified	state	secrets	
or has them printed, and anyone who prints or transmits such news or articles to others 
for	the	purposes	above,	shall	be	held	responsible	under	the	law	relevant	to	these	offences.	
Distribution may be prevented as a precautionary measure by the decision of a judge, 
or in case delay is deemed prejudicial, by the competent authority explicitly designated 
by law. The authority preventing the distribution shall notify a competent judge of its 
decision within twenty-four hours at the latest. The order preventing distribution shall 
become null and void unless upheld by a competent judge within forty-eight hours at the 
latest.

No ban shall be placed on the reporting of events, except by the decision of judge 
issued	within	the	limits	specified	by	law,	to	ensure	proper	functioning	of	the	judiciary.

Periodical and non-periodical publications may be seized by a decision of a judge 
in	cases	of	ongoing	investigation	or	prosecution	of	crimes	specified	by	law;	or	by	order	
of the competent authority explicitly designated by law, in situations where delay may 
constitute a prejudice with respect to the protection of the indivisible integrity of the State 
with its territory and nation, national security, public order or public morals and for 
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the prevention of crime. The competent authority issuing the order to seize shall notify a 
competent judge of its decision within twenty-four hours at the latest; the order to seize 
shall become null and void unless upheld by a judge within forty-eight hours at the latest. 

General	provisions	shall	apply	when	seizing	and	confiscating	periodicals	and	non-
periodicals for reasons of criminal investigation and prosecution.

Periodicals published in Turkey may be temporarily suspended by court ruling if 
found to contain material which contravenes the indivisible integrity of the State with 
its territory and nation, the fundamental principles of the Republic, national security 
and public morals. Any publication which clearly bears the characteristics of being a 
continuation of a suspended periodical is prohibited; and shall be seized by decision of a 
judge.”

As mentioned above, the confiscation of periodical and non-periodical publications 
is regulated under paragraph 7 and the capture and seizure of periodical and 
non-periodical publications is regulated under paragraph 8 of Article 28 of the 
Constitution. Therefore, the individual applications regarding the confiscation, 
capture and seizure of the printed publications must be examined under Article 28 
of the Constitution. 

The restrictions to the “right to use media other than the press owned by public 
corporations” are stipulated, in a separate provision, in paragraph 2 of Article 31 
of the Constitution, which reads as follows:

“(As amended on October 3, 2001; Act No. 4709) The law shall not impose 
restrictions preventing the public from receiving information or accessing ideas and 
opinions through these media, or preventing public opinion from being freely formed, on 
the grounds other than national security, public order, or the protection of public morals 
and health.”

Finally, with regards to the freedom of the press, it must be also noted that the “right 
of	rectification	and	reply”, which is laid down in Article 32 of the Constitution, 
cited above, is one of the rights imposing restriction on the freedoms of expression 
and the press in the pursuit of the State’s positive obligation to prevent any attacks 
against personal honor and reputation by third persons (Vural	Nasuhbeyoğlu, cited 
above, § 29). 

(ⅲ) Restrictions on the freedom of scientific, artistic and academic 
expressions in ordinary times  

Paragraph 2 of Article 64 of the Constitution pertaining to the restrictions on 
the freedom of scientific and artistic expressions -in ordinary times- is as follows: 
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“The right to disseminate shall not be exercised for the purpose of changing the 
provisions of articles 1, 2 and 3 of the Constitution.” 

This arrangement has introduced a different legal regime, notably in terms of 
restriction, for artistic and academic expressions. Indeed, pursuant to Article 4 of 
the Constitution, Articles 1, 2 and 3 of the Constitution are irrevocable provisions, 
which means that “they shall not be amended, nor shall their amendment be 
proposed.” Therefore, the “right to disseminate science and arts” shall be 
exercised in the limits of those irrevocable provisions. 

In this regard, it shall be reminded that Article 1 of the Constitution provides for 
the form of the State being a Republic; Article 2 entitled “Characteristics of the 
Republic” stipulates that “The Republic of Turkey is a democratic, secular and 
social state governed by rule of law, within the notions of public peace, national 
solidarity and justice, respecting human rights, loyal to the nationalism of Atatürk, 
and based on the fundamental tenets set forth in the preamble”; and finally, 
Article 3 stipulates that “The State of Turkey, with its territory and nation, is an 
indivisible	entity.	Its	language	is	Turkish.	Its	flag,	the	form	of	which	is	prescribed	
by the relevant law, is composed of a white crescent and star on a red background. 
Its national anthem is the “Independence March”. Its capital is Ankara.” 

Another constitutional arrangement related to academic expressions is embodied 
in Article 130 of the Constitution. In paragraph 4 of Article 130 of the 
Constitution, it is stipulated that “Universities, members of the teaching staff 
and their assistants may freely engage in all kinds of scientific research and 
publication. However, this shall not include the liberty to engage in activities 
against the existence and independence of the State, and against the integrity and 
indivisibility of the nation and the country.”

As inferred from this provision, the freedom of expression is ensured to apply 
to academic expressions; being however limited to engage in scientific research 
and publication. However, this provision makes publications subject to a 
partially different restriction regime. Therefore, there is an overlapping but also a 
discrepancy as to academic expressions, depending on whether being scientific or 
not, in terms of Articles 27 and 130 of the Constitution.

3. Laws and regulations limiting the freedom of expression

In accordance to the provisions of Articles 13, 14, 26, 27 and 28 of the 
Constitution, many laws and regulations limiting the freedom of expression have 
been adopted within the meaning of the legitimate restrictions contained in those 
provisions. 
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Turkey has undergone a comprehensive penal reform in the last decade and 
enacted some pieces of legislation in the field of criminal law, including Turkish 
Criminal Code No. 5237, Criminal Procedure Code No. 5271 and Law on 
Enforcement of the Punishments and Security Measures No. 5275 which are 
the products of modern criminal policy and in force since 2005.

The purpose and philosophy behind the new Criminal Code, as defined in its first 
Article, is “to protect the individual rights and freedom, public order and security, 
rule of law, public health and environment, and communal peace, as well as to 
discourage commitment of offences.” Similarly, the Criminal Procedure Code 
seeks to strike a balance between security and liberty and aims at truth discovery 
while upholding the procedural safeguards. Actually, the Procedure Code, despite 
the country’s public safety concerns and issues, took on the task of responding 
to the human rights issues that Turkey had faced for decades. With respect to 
counter-terrorism, Turkey has enacted a special Counter-Terrorism Law of 1991, 
No. 3713 and also introduced some relevant provisions in the Criminal Code and 
Criminal Procedure Code.

Since the enactment of the Counter-Terrorism Law, various amendments have 
been recently made to increase its effectiveness in counter-terrorism and to expand 
rights and freedoms in line with the ECHR. In particular, Articles 6 and 7 of the 
Law No. 3713 criminalizing the dissemination of terrorist propaganda as well as 
being a member of terrorist organization, have been amended many times so as 
to align them with the case-law of the ECtHR. Accordingly, the Law No. 3713 
considers as an offence not any expressions of thoughts in relation to terrorism but 
merely the act of disseminating propaganda of terrorist organizations in a way to 
justify, praise, or incite recourse to, their methods involving coercion, violence, 
terror, intimidation or threats. 

As to the rights of freedom of expression of prisoners, there are specific limitations 
to their rights within the context of prison life. For instance, in Article 62 (1, 3) 
of the Law No. 5275, it is stated that the periodicals or non-periodicals which are 
not banned by courts can be given to convicts and detainees in return for their fees 
and that no publication which covers any news, article, photo and comments that 
jeopardize the security of the institution or are obscene can be given to convicts 
and detainees. The main purpose of not giving banned publications to convicts and 
detainees is the fact that the periodicals or non-periodicals which are considered 
to be banned outside the prison need to be banned in the prison a fortiori and that 
therefore, it is not deemed necessary to evaluate whether a publication banned by 
the education board of the prison poses a danger for the security of the institution 
or it is obscene. However, the introduction of publications which are not banned 
outside the prison can be prevented within the framework of the legitimate aims as 
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regards the security of the institution and not being obscene. 

Article 43(1)(ı) of the Regulation on the Administration of Penitentiary 
Institutions and Execution of Sentences and Security Measures which entered 
into force upon publication in the Official Gazette No. 26131 of 6/4/2006 with the 
heading of “Duties and authorities of the Education Board” is as follows: 

“(1) The Education board shall be assigned and authorized to perform the actions 
listed below; 

… 
(I) To decide whether or not any publication that is sent to the institution covers any 

news, article, photo and comments that jeopardize the security of the institution or are 
obscene…” 

Article 11 of the Directive on the Library and Bookcase of Penitentiary 
Institutions which entered into force upon the approval of the Minister of 
Justice dated 12/7/2005 titled “The publications which will not be admitted to the 
institution” is as follows: 

“No publication which 
a) is banned by courts, 
b) is determined to cover any news, article, photo and comments that jeopardize the 
security of the institution or are obscene, even if not banned by courts, 
Can be admitted to the institution.”

Moreover, in cases of defamation, both criminal and legal protection have been 
envisaged in our country for the interventions which are made by third parties in 
honor and reputation. For instance, insult is considered as a criminal offense in 
terms of criminal law (Article 125 of the Law No. 5237), as an unjust act in terms 
of private law and can be subjected to an action for compensation (Articles 24 and 
25 of the Turkish Civil Law No. 4721 dated 22/11/2001). Therefore, it is also 
possible for an individual to ensure a remedy through a civil case with the claim 
that an intervention has been made by third parties in his/her honor and reputation. 
In the Turkish Law, insult against the President of the Republic is considered as a 
criminal offense which is regulated in a separate provision, namely in Article 299 
of the Law No. 5237. Those criminal provisions read as follows: 

“Insult

Article 125- (1) A person who attributes a concrete act or phenomenon, of a quality 
which can hurt his/her honor and reputability, to an individual or who attacks the honor 
and reputability of an individual by way of cursing shall be penalized with a prison 
sentence	of	three	months	to	two	years	or	a	judicial	fine.	In	order	for	the	defamation	in	
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absentia of the aggrieved to be able to be penalized, the act should be committed in the 
presence of at least three persons.

(2) In the event that the act is committed through an audio, printed or visual 
message which is addressed to the aggrieved, the penalty set forth in the above clause 
shall be decreed.

(3) In the event that the crime of defamation be committed;

a)	Against	a	public	official	by	virtue	of	his/her	duty,

b) …

In the event of commission, the lower limit of the penalty cannot be less than one 
yearˮ

“Insulting the President of the Republic 

Article 299- (1) Any person who insults the President of the Republic shall be 
sentenced to a penalty of imprisonment for a term of one to four years.

(2)	(Amended	on	29/6/2005	–	By	Article	35	of	the	Law	no.	5377)	Where	the	offence	
is committed in public, the sentence to be imposed shall be increased by one sixth.

(3)	The	initiation	of	a	prosecution	for	such	offence	shall	be	subject	to	the	permission	
of the Minister of Justice.”

Paragraph (1) of Article 267 (1) of the Law No. 5237 with the side heading of 
“Defamation” is as follows:

“Article 267- (1) A person who attributes an unlawful act to an individual in 
order for the initiation of an investigation and prosecution or the imposition of an 
administrative sanction on him/her despite knowing that s/he has not committed said act 
by	denouncing	or	filing	a	complaint	with	the	competent	authorities	or	through	the	press	
and	publication	shall	be	penalized	with	a	prison	sentence	of	one	to	four	years.ˮ

Articles 213 – 216 of the Law. No. 5237 regulate the “offences against public 
peace” containing provisions limiting the exercise of the freedom of expression, 
which read as follows: 

“Threat with the Intention of Causing Fear and Panic Among the Public 

Article 213- (1) Any person who publicly threatens life, health, physical or sexual 
immunity or property with the aim of causing fear, distress and panic among the public 
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shall be sentenced to a penalty of imprisonment for a term of two to four years. 

(2)	If	the	offence	is	committed	by	using	a	weapon,	the	penalty	may	be	increased	by	
one half according to the type of the weapon used. 

Provocation to Commit an Offence 

Article 214- (1)	Any	person	who	publicly	provokes	the	commission	of	an	offence	
shall	be	sentenced	to	a	penalty	of	imprisonment	for	a	term	of	six	months	to	five	years.

 
(2) Any person who provokes a section of the public to kill the other section by 

arming one of those sections shall be sentenced to a penalty of imprisonment for a term 
of	fifteen	to	twenty	four	years.	

(3) Where offences which have been provoked are committed, the person who 
provoked	such	offences	shall	be	punished	as	if	he	had	incited	those	offences.	

Praising an Offence and Offender

Article 215- (1)	Any	person	who	publicly	praises	an	offence	or	a	person	on	account	
of an offence he has committed shall be sentenced to a penalty of imprisonment for a 
term of up to two years if any explicit and imminent danger to the public order occurs 
therefore 

Provoking the Public to Hatred, Hostility or Degrading

Article 216- (1) A person who publicly provokes hatred or hostility in one section 
of	the	public	against	another	section	which	has	a	different	characteristic	based	on	social	
class,	race,	religion,	sect	or	regional	difference,	which	creates	a	explicit	and	imminent	
danger to public security shall be sentenced to a penalty of imprisonment for a term of 
one to three years. 

(2) A person who publicly degrades a section of the public on grounds of social 
class,	race,	religion,	sect,	gender	or	regional	differences	shall	be	sentenced	to	a	penalty	
of imprisonment for a term of six months to one year. 

(3) A person who publicly degrades the religious values of a section of the public 
shall be sentenced to a penalty of imprisonment for a term of six months to one year, 
where the act is capable of disturbing public peace.” 

Article 226 of the Law No. 5237 regulates the offence of “obscenity”, which 
is classified under the “offences	against	public	morals” in the Turkish Criminal 
Code. This article aiming to protect the public morals prohibits under certain 
specified circumstances the sale, the distribution, the production, the broadcasting 
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or publication of obscene written or audio-visual materials, especially for children 
(under the age of 18). This provision reads as follows: 

“Obscenity

Article 226- (1) Any person who:

a) gives to a child obscene written or audio-visual material; or who reads or 
induces another to read such material to a child or makes a child watch or listen to such 
material;

b) makes public the content of such material in a place accessible or visible to a 
child, or who exhibits such material in a visible manner or who reads or talks about such 
material, or who induces another to read or talk about such material to a child;

c)	offers	such	materials	for	sale	or	rent	in	such	a	manner	as	to	reveal	the	content	of	
that material;

d)	offers	for	sale,	sells	or	rents	such	materials,	in	any	place	other	than	a	specified	
points of sale;

e) gives or distributes such materials along with the sale of other products or 
services as a free supplement; or

f) advertises such products

shall be sentenced to a penalty of imprisonment for a term of six months to two 
years	and	a	judicial	fine.

(2) Any person who broadcasts or publishes obscene written or audio-visual 
material or who acts as an intermediary for this purpose shall be sentenced to a penalty 
of	imprisonment	for	a	term	of	six	months	to	three	years	and	a	judicial	fine	of	up	to	five	
thousand days.

(3) A person who uses children in the production of obscene written or audio-visual 
materials	shall	be	sentenced	to	a	penalty	of	imprisonment	for	a	term	of	five	to	ten	years	
and	a	judicial	fine	of	up	to	five	thousand	days.	Any	person	who	conveys	such	material	
into the country, who copies or offers for sale such material or who sells, transports, 
stores,	exports,	retains	possession	of	such	material	or	offers	such	material	for	the	use	of	
others	shall	be	sentenced	to	a	penalty	of	imprisonment	for	a	term	of	two	to	five	years	and	
a	judicial	fine	of	up	to	five	thousand	days.

(4) Any person who produces, conveys into the country, offers for sale, sells, 
transports, stores or offers for the use of others written or audio-visual materials of 
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sexual acts performed with the use of force, animals, a human corpse, or in any other 
unnatural manner shall be sentenced to a penalty of imprisonment for a term of one to 
four	years	and	a	judicial	fine	of	up	to	five	thousand	days.

(5) Any person who broadcasts or publishes the materials described in paragraphs 
three and four or who acts as an intermediary for this purpose or who ensures children 
see, hear or read such materials shall be sentenced to a penalty of imprisonment for a 
term	of	six	to	ten	years	and	a	judicial	fine	of	up	to	five	thousand	days.

(6)	Legal	entities	shall	be	subject	to	specific	security	measures	for	involvement	in	
these	offences.

(7) The provisions of this article shall not apply to academic works. The provisions 
of this article shall not apply, except for paragraph 3, to artistic or literary works where 
children are prevented from accessing such.”

Other legal provisions limiting the freedom of expression can be found in the 
following Articles of the Law No. 5237 regulating the “offences against the 
symbols of State sovereignty and the reputation of its organs” and the “offences	
against State security”, as indicated below:  

“Degrading the Symbols of State Sovereignty 

Article 300- (1) Any person who publicly degrades the Turkish flag by tearing, 
burning it or similar action shall be sentenced to a penalty of imprisonment for a term 
of one to three years. This provision is applicable to any insignia which bears the white 
crescent	and	star	on	a	red	background,	as	defined	in	the	Constitution,	which	is	used	as	a	
symbol of the sovereignty of the State of the Republic of Turkey. 

(2) Any person who publicly degrades the National Anthem shall be sentenced to a 
penalty of imprisonment for a term of six months to two years. 

(3)	Where	the	offence	defined	in	this	article	is	committed	by	a	Turkish	citizen	in	a	
foreign country, the penalty shall be increased by one-third. 

Degrading Turkish Nation, State of Turkish Republic, the Organs and Institutions 
of the State 

Article 301 (Amended on 30/4/2008 – By Article 1 of the Law no. 5759)- (1) A 
person who publicly degrades Turkish Nation, State of the Turkish Republic, Turkish 
Grand National Assembly, the Government of the Republic of Turkey and the judicial 
bodies of the State shall be sentenced a penalty of imprisonment for a term of six months 
to two years. 
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(2) A person who publicly degrades the military or security organisations shall be 
sentenced according to the provision set out in paragraph one. 

(3) The expression of an opinion for the purpose of criticism does not constitute an 
offence.	

(4) The conduct of an investigation into such an offence shall be subject to the 
permission of the Minister of Justice.”

“Discouraging People from Performing Military Service 

Article 318- (1) (Amended on 11/4/2013 – By Article 13 of the Law no. 6459) 
Any person who encourages, or uses repetition which would cause the persons to desert 
or have the effect of discouraging people from performing military service, shall be 
sentenced to a penalty of imprisonment for a term of six months to two years. 

(2) Where the act is committed through the press or broadcasting, the penalty shall 
be increased by one half.”

“Dissemination of false Information in Wartime 

Article 323- (1) A person who, in wartime, disseminates or broadcasts, false, 
exaggerated, or specifically focused news or information which is intended to cause 
public concern and alarm or to shake the morale of the people or diminish the country’s 
resistance to the enemy or who carries out any activity which could damage the 
fundamental national interest shall be sentenced to a penalty of imprisonment for a term 
of	five	to	ten	years.

If the act: 
1. has been committed through propaganda; 
2. has been aimed at military personnel; or 
3. has been the result of an agreement with a non citizen; 
the penalty shall be imprisonment for a term of ten to twenty years.”

B. Content of restrictions

1. Scope and meaning of the restrictions

It is clear that there must be a limit to the restrictions regarding the rights to the 
freedom of expression. The criteria under Article 13 of the Constitution must 
be taken into consideration as regards the restriction of fundamental rights and 
freedoms. For this reason, the oversight concerning the limitations brought to 
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the freedom of expression and dissemination of thought and the freedom of the 
press should be conducted within the framework of the criteria contained under 
Article 13 of the Constitution and within the scope of Articles 26 and 28 of the 
Constitution (Tansel	Çölaşan, App. No: 2014/6128, 7/7/2015).

The freedom of expression and dissemination of thought is not absolute and 
unlimited. In this context, while exercising the freedom of expression and 
dissemination of thought, attitudes and behaviors violating the rights and 
freedoms of individuals should be avoided. As a matter of fact, the freedom of 
expression and dissemination of thought as guaranteed by Articles 26 and 28 
of the Constitution can be restricted due to the reasons stated in these articles in 
accordance with the conditions in Article 13 of the Constitution. As per Article 13 
of the Constitution, restrictions on fundamental rights and freedoms can only be 
imposed by law and they must comply with the requirements of the democratic 
order of the society and the principle of proportionality and they must not 
infringe upon the essences of rights and freedoms.

The freedom of the press, which complements and ensures the exercise of the 
freedom of expression and dissemination of thought, is not absolute and limitless 
just like the freedom of expression and dissemination of thought. In order for 
the press to be able to fulfill its social mission, it needs to act with a sense of 
responsibility as much as it should be free. It is stipulated under paragraph four of 
Article 28 of the Constitution that the provisions of Articles 26 and 27 will apply 
in the limitation of the freedom of the press. Thus, the freedom of the press has 
been subjected to the limitation regime contained within Article 26, which acts 
as the main provision regarding the freedom of expression and dissemination of 
thought, and Article 27 regarding the artistic and academic expressions. Other 
limitations regarding the freedom of the press are contained within paragraph 5 
and the following paragraphs of Article 28. 

In the Constitutional Court’s opinion, the freedom of expression protects not only 
the content of thoughts and convictions but also the manner they are conveyed. In 
this context, it is beyond any doubt that radio and television broadcasts, which are 
more different and effective than the mass media likely to be reproduced by means 
of publication, are inseparable part of the freedom of expression. The freedom of 
expression may be subject to certain restrictions within the scope of the restriction 
regime applied to the fundamental rights and freedoms, and “subjecting the 
broadcasts through radio, television, cinema or similar means to licence system” 
appears as a manner of regulatory restriction specific to the freedom of expression. 
However, it is clearly emphasized in the Constitution that this restriction may be 
imposed “on condition of not hindering the broadcast” (Radyo	V.Y.	A.Ş., App. No: 
2013/1429, 14/10/2015).
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Despite the fact that the press needs to abide by the limitations introduced in 
order to prevent threats against the internal or external security of the State, 
the indivisible integrity of the State with its territory and nation, encouraging 
offending, riot or insurgence stipulated under Articles 26, 27 and 28 of the 
Constitution, it also has the right to provide information in political matters. On 
the other hand, the people also have the right to obtain this kind of information. 
The freedom of the press constitutes one of the best means of transmitting various 
political opinions and attitudes to the public opinion and forming a conviction 
regarding these (Fatih	Taş [GA], App. No: 2013/1461, 12/11/2014, § 67; for a 
similar decision see Abdullah Öcalan, cited above, § 76).

These restrictions should be provided for by law, they shall respect the essence of 
the relevant freedoms, and shall be necessary in a democratic society. A measure 
which is “necessary in a democratic society” must pursue a legitimate aim and 
thus meet a pressing social need which cannot be achieved by less intrusive means. 
Such a measure should, furthermore, be proportionate to the legitimate aim being 
pursued and the reasons adduced by the national authorities to justify it should be 
relevant and adequate. Such a measure must be prescribed by an accessible and 
foreseeable law, which must be sufficiently detailed.

On the other hand, according to Article 26 of the Constitution, one of the reasons 
for the restriction imposed on the freedom of expression is the protection of the 
reputation or rights, private and family lives of others or their professional secrets 
prescribed by law. The honor and reputation of an individual is included within the 
scope of “spiritual existence” which is stipulated in Article 17 of the Constitution. 
The state is obliged not to intervene in honor and reputation which are a part of the 
spiritual existence of an individual and to prevent the attacks of third parties (Adnan 
Oktar (3), App. No: 2013/1123, 2/10/2013, § 35). 

The intervention of third parties in honor and reputation may also be made 
through means of communication such as electronic mails as well as many 
possibilities. Even if a person is criticized within the framework of a public debate 
through means of communication, the honor and reputation of that person should 
be considered as a part of his/her spiritual integrity (Nilgün Halloran, App. No: 
2012/1184, 16/7/2014, § 41). 

The positive obligation of the State within the framework of establishing effective 
mechanisms against the interventions of third parties on the corporeal and spiritual 
existence of individuals shall not necessarily entail the performance of a criminal 
investigation and prosecution. It is also possible to protect an individual against 
the unjust interventions of third parties through civil procedure (Adnan Oktar (3), 
cited above, § 35). 
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Within the framework of its positive obligations in relation to the protection of the 
corporeal and spiritual existence of individuals, the state needs to strike a balance 
between the right to the protection of honor and reputation and the right of the 
other party to exercise the freedom of expression and dissemination of thought 
which is enshrined in the Constitution (see Nilgün Halloran, § 43 ; for a similar 
decision of the ECtHR, see Von Hannover v. Germany (no. 2) [GC], nos. 40660/08 
and 60641/08, 7/2/2012, § 99). 

Among the criteria towards whether or not conflicting interests are balanced in the 
event that there is a conflict between the freedom of expression and dissemination 
of thought and the reputations of others and accordingly, whether or not the 
intervention is necessary and proportionate in a democratic society, especially 
“level of famousness of the person targeted and the aim of the report” has special 
importance (Nilgün Halloran, § 61; İlhan	Cihaner	(2), App. No: 2013/5574, 
30/6/2014, § 71). 

Indeed, the Constitutional Court makes evaluations by making a differentiation 
between ordinary citizens and public figures, between public officers and 
politicians in terms of the necessity of an intervention in the freedom of expression 
and dissemination of thought in democratic societies within the scope of the 
protection of rights and reputation of others. Politicians and people who are known 
by the public have to stand more criticism due to the function that they serve. 
For this reason, it is inevitable that politicians and officials who exercise public 
authority be more open to criticism when compared to simple citizens (see Kemal 
Kılıçdaroğlu	(3), cited above). However, the Court has noted that the politicians’ 
such obligation of “broader tolerance” does not mean that their “reputation and 
rights” guaranteed under Article 26 § 2 of the Constitution would not be protected 
(Ergün Poyraz (2), cited above). 

Accordingly, the Constitutional Court will assess, depending on the unique 
characteristics of each incident, whether or not an intervention is necessary in 
a democratic society, whether or not the essence of a right is infringed upon 
while the intervention is made, whether or not intervention is proportionate and 
whether or not a fair balance is struck between the freedom of expression and 
dissemination of thought and the right to the protection of honor and reputation of 
others in the event that they are in conflict with each other.
 
2. Jurisprudence

(a) The principles of “a democratic society” and “a pressing social 
need” with regard to freedom of expression  
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The Constitutional Court defines democratic society as follows in its case-law: 

“Democracies are regimes in which fundamental rights and freedoms are ensured 
and guaranteed in the broadest manner. The limitations which bear prejudice against the 
essence of fundamental rights and freedoms and render them completely non-exercisable 
cannot be considered to be in harmony with the requirements of a democratic social 
order. For this reason, fundamental rights and freedoms may be limited exceptionally 
and only without prejudice to their essence to the extent that it is compulsory for the 
continuation of democratic social order and only by law.” (E.2006/142, K.2008/148, 
24/9/2008). 

In other words, if the limitation halts or renders extremely difficult the exercise of 
the right and freedom by infringing upon its essence, makes it ineffective or if the 
balance between the means and objective of the limitation is disrupted in violation 
of the principle of proportionality, it will be in breach of the democratic social 
order (see E.2009/59, K.2011/69, 28/4/2011; E.2006/142, K.2008/148).

The criteria of not infringing upon the essence or conformity with the requirements 
of the democratic society require that restrictions on the freedom of expression and 
dissemination of thought should primarily be in the form of exceptional measure; 
and that they should be considered to be the last remedy to be resorted to or the last 
measure to be taken. As a matter of fact, the requirement in the democratic society 
is concretized as a “pressing social need”, as is the case within the case-law of the 
European Court of Human Rights. Accordingly, if the restrictive measure is not in 
the form of meeting a pressing social need or is not the last remedy to resort to, it 
cannot be considered as a measure which is in conformity with the requirements 
of the democratic order of the society (Nilgün Halloran, cited above, § 35); for the 
decisions of the ECtHR on this subject, see Axel Springer AG v. Germany [GC], 
no. 39954/08, 7/2/2012). 
In conclusion, the freedom of expression and dissemination of thought which 
constitutes one of the main pillars of the society, applies not only for thoughts 
which are accepted to be in favour or considered to be harmless or not worthy 
of attention, but also for thoughts which are against a part of the State or the 
society, which are striking for them or which disturb them; because these are the 
requirements of pluralism, tolerance and open mindedness (see Nilgün Halloran, 
cited above, § 36). 

(b) The “principle of proportionality” with regard to freedom of expression

Another guarantee is the “principle of proportionality” stated under Article 13 
of the Constitution. This principle is a guarantee which needs to be taken into 
consideration with priority in applications regarding the limitation of fundamental 
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rights and freedoms. 

Although the requirements of a democratic social order and the principles of 
proportionality are regulated as two separate criteria under Article 13 of the 
Constitution, there is an inseparable relation between these two criteria. Indeed, the 
Constitutional Court drew attention to this relationship between being necessary 
for a democratic societal order and the proportionality in its previous decisions by 
stating that “[Each	limitation	to	be	imposed	on	fundamental	rights	and	freedoms]	
needs to be examined as to whether it is necessary for the democratic societal 
order,	in	other	words,	whether	it	fulfills	the	objective	of	public	interest	which	is	
sought while serving as a proportionate limitation allowing for the least amount of 
intervention in fundamental rights...” (E.2007/4, K.2007/81, 18/10/2007).

According to the judgments of the Constitutional Court, proportionality reflects 
the relationship between the objectives and means of restricting fundamental rights 
and freedoms. The inspection for proportionality is the inspection of the means 
selected based on the sought objective in order to reach this objective. For this 
reason, in interventions in the field of the freedom of expression and dissemination 
of thought, it must be assessed whether or not the intervention selected in order 
to achieve the targeted objective is suitable, necessary and proportionate (see 
Nilgün Halloran, cited above, § 38).

(c) Selected judgments of violation of the freedoms of expression and the 
press due to unlawful detention of journalists suspected of participating 
in terrorist activities

(i)	 Cases	of	Murat	Aksoy	([PA],	App.	No: 2016/30112, 2/5/2019), 
Ahmet	Kadri	Gürsel	([PA],	App.	No: 2016/50978, 2/5/2019) and Ali 
Bulaç	([PA],	App.	No: 2017/6592, 3/5/2019) 

The applicants maintained that their right to personal liberty and security had been 
violated, stating that the elements of the charges against them of participating in 
illegal activities of an armed terrorist organization, namely the Fetullahist Terrorist 
Organization/Parallel State Structure (“FETÖ/PDY”), without being a member of 
the said organization had not been proven; and that their freedoms of expression 
and the press had been violated due to their detention on remand for their social 
media posts and articles.

In these cases, the Constitutional Court, sitting as a Plenary Court, held that the 
said articles and posts mainly criticized the Government, disparaged its policy and 
expressed ideas on political events. However, they, by virtue of their wording, did 
not incite to violence and terrorist acts. The fact that the opinions put forth by the 
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applicants in their articles showed parallelism with the discourse and ideas of the 
terrorist organization and coincided with them at some points cannot per se be 
regarded as a strong indication of guilt.

Detention, which is a severe measure if not satisfying the condition of lawfulness, 
cannot be regarded as a necessary and proportionate interference, in a democratic 
society, in terms of the freedoms of expression and the press. Therefore, the 
applicants’ detention, which was mainly based on their newspaper articles and 
social media posts, in the absence of strong indication of guilt, was in breach of 
their freedoms of expression and the press.

(ii)		 Case	of	İlker	Deniz	Yücel	(App.	No.	2017/16589,	28/5/2019)

The applicant maintained that there had been violations of the right to personal 
liberty and security as he had been detained for disseminating terrorist propaganda 
and inciting the people to hatred and enmity in the absence of a reasonable 
suspicion of his guilt as well as of the freedoms of expression and the press as his 
detention was solely based on news and articles which were indeed in the form of 
journalistic activities.

It appears that the grounds underlying the applicant’s detention are mainly the 
newspaper articles written by him. Any detention which does not satisfy the 
lawfulness requirement, which amounts to a severe measure, cannot be considered 
as a necessary and proportionate interference in a democratic society within the 
meaning of the freedoms of expression and the press.

In the present case, it cannot be comprehended what “pressing social need” 
justified the interference imposed on the applicant’s freedoms of expression and 
the press by ordering his detention as he had expressed, through his articles, 
views similar to those voiced by a certain section of the society and leaders of the 
opposition parties at the time when the impugned articles were published.

Besides, his detention in the absence of any concrete fact other than the articles 
published may undoubtedly have a deterrent effect on the freedoms of expression and 
the press. Consequently, the Court has found violations of the freedoms of expression 
and the press safeguarded respectively by Articles 26 and 28 of the Constitution.

(d)   Case of Ayşe Çelik (App. No: 2017/36722, 9/5/2019): Judgment 
of violation of the freedom of expression for being sentenced to 
imprisonment due to the expressions on a TV Show allegedly making 
terrorist propaganda
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Expression of thoughts even those related to terrorism or terrorist organization 
or those in parallel to terrorist organization’s ideology, social or political goals as 
well as its opinions on political, economic and social issues cannot be considered 
as a terrorist propaganda as long as they do not involve statements encouraging 
recourse to violence and lead to the risk of committing terrorist offences. 

The Constitutional Court has not viewed the applicant’s expressions as a praise 
of, or a support for, terrorism or as a direct or indirect incitement to violence, 
armed resistance or uprising which constitute criminal offenses according to the 
Turkish Criminal Code. In the circumstances of the instant case, the applicant 
was not considered, due to her expressions, to have praised the members of the 
terrorist organization clashing with the security officers during the ditch incidents 
(ditches dug up by terrorists across the South-eastern Turkey in order to disrupt 
public order and fight security forces), to have particularly inspired hatred against 
the security officers directly involved in the clashes or encouraged recourse to 
violence. 

It has been regarded that through her speech, the applicant did not aim at 
increasing political or social efficiency of a terrorist organization, ensuring her 
voice to reach the masses, or fostering public conviction that the organization was 
an insuperable power that was capable of achieving its ultimate goal. Nor did she 
intend to eliminate or suppress individuals and institutions that were against the 
organizational struggle, to increase public sympathy as well as to ensure active 
public support for the organization. It has therefore been concluded that the 
impugned interference was incompatible with the requirements of a democratic 
society.

(e) Case of Metin Yalçın (App. No: 2014/5959, 6/2/2019): Judgment of 
violation of the freedom of expression due to imposition of disciplinary 
punishment for an article criticizing the activities of a professional 
chamber

Freedom of expression safeguarded by Article 26 of the Constitution ensures 
that individuals are not condemned because of their thoughts and opinions and 
that they freely express, tell, defend, convey and disseminate them to others 
through various methods. Giving a warning to the applicant on account of his 
article criticizing the management of the professional chamber of which he was a 
member, which had been published in a free bulletin issued and distributed by a 
group of professional members for the other professional members, and dismissal 
of the action he had brought against this punishment constituted an interference 
with his freedom of expression. 
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In his article, the applicant expressed his criticisms on a platform followed by 
the members of the Chamber, which appeals to a quite narrow audience, without 
mentioning any name. Accordingly, the identities of the persons targeted by the 
applicant in his allegations might be known only to the members of the Chamber. 
Besides, the applicant had not disclosed, before those who had not been the 
members of the Chamber, the names of the persons he had criticized. Considering 
both the content of the article and the applicant’s conduct, it was understood that 
the applicant had enjoyed his right to disagree and criticize by issuing the said 
article. 

In view of the foregoing, the interference with the applicant’s freedom of 
expression had not met a “pressing social need” and therefore had not complied 
with the requirements of the order of a democratic society.

(f)   Case of Mehmet Aksoy (App. No: 2014/5433, 11/7/2019): Judgment of 
violation of the freedom of expression due to demolition of a monument

The applicant, a sculptor, maintained that his freedom of expression had been 
violated due to demolition of the monument he had constructed. Considering 
that the immovable where the impugned monument was located was declared as 
a cultural heritage required to be preserved, the Constitutional Court dealt with 
the questions as to whether its demolition met a social need and whether it was 
applied as a measure of last resort. 

In the present case, it should have been assessed whether it was possible to 
preserve the cultural assets on the immovable without having the monument 
demolished. Besides, it should have been discussed whether the work of art could 
be transferred to another place without being destroyed, and the applicant in his 
capacity as the sculptor of the monument should have been consulted to find a 
common solution. These considerations were included neither in the administrative 
decisions nor in the judicial decisions issued during the demolition process, which 
indicates that the State failed to fulfil its positive obligations on the preservation of 
works of art. 

The bodies exercising public authority ignored the freedom of artistic expression 
enshrined in the Constitution during the period from construction to demolition 
of the monument. Nor was it demonstrated that the demolition of the impugned 
monument, which would indeed require more protection than other types of 
expression, had been necessary in a democratic society and applied as a measure 
of last resort. It has been therefore concluded that the decisions taken by the 
administrative bodies and the courts included no relevant and sufficient reasons. 
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Therefore, it has been concluded that the bodies exercising public power failed 
to show due diligence in protecting a work of art and thus the freedom of artistic 
expression which is safeguarded by the Constitution. Consequently, the Court has 
found a violation of the freedom of expression safeguarded by Article 26 of the 
Constitution. 

(g) Balancing between reputation or rights, private and family lives of 
others and the freedom of expression 

(i)  Case of Nilgün Halloran (App. No: No: 2012/1184, 16/7/2014)

In the aforementioned case of Nilgün Halloran, the applicant, who was a 
Professor and Deputy Rector at the Ankara University at the relevant time, alleged 
that the freedom of expression and dissemination of thought guaranteed under 
Article 26 of the Constitution was violated due to the fact that she was sentenced 
to pay non-pecuniary compensation for the words that she had used in an 
electronic mail. The relevant civil courts considered that these words constituted 
an insult. Moreover, falling into error in the assumption of the incident, the first 
instance court accepted that the e-mail which was the subject matter of the case 
was not sent as a reply in a private correspondence between two persons but on 
the contrary, was sent to a communication site which was open to 2158 persons 
who were the faculty members of the Ankara University. 

In order to enable a person to exercise the right to the protection of his/her spiritual 
existence stipulated in Article 17(1) of the Constitution, the attack towards the 
reputation of the person must reach a certain level of severity and be such as to 
cause a damage for the exercise of the right to the protection and development of 
spiritual existence. In the event that the freedom of expression and dissemination 
of thought and the protection of the fame and reputation of others are in conflict, 
if the person whose fame is in question is a public official, the public duty that 
this person assumes should be taken into consideration during striking a balance 
(İlhan	Cihaner	(2), cited above, § 71). Nevertheless, if the person whose fame 
is in question is a simple citizen as in the current application, protection should 
be made from a high level, and this situation should be taken into consideration 
during striking a balance (Nilgün Halloran, § 61). 

In the relevant case, even if the first instance court considered that the applicant 
sent the electronic mail in question to the entire mail group, it should be noted 
that the applicant only sent the e-mail which is the subject matter of the case to 
the plaintiff. However, the plaintiff ensured that the statements of the applicant 
were disseminated in a way which everyone who was the member of the e-mail 
group was able to read by sending to the entire e-mail group the e-mail which he/
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she asserted to have had libellous content and to have damaged his/her honour and 
reputation. While striking a fair balance between interests, this matter should also 
be taken into consideration. 

The Constitutional Court further considered that the applicant, as a senior public 
official, was expected to show more tolerance towards the criticism made by 
the other party, a faculty member who does not have any administrative duty, 
regarding the meaningful timing of the decision to lift the security turnstiles in 
the entrance of the university campus, however she reacted severely against these 
criticism, that did not include any defamation nor harshness, defining them as a 
“reflection	of	his	inferiority	complex”. The Constitutional Court, assessed in this 
case that the decision ordering the applicant to pay 3.500,00 Turkish Liras as 
a result of a proceeding for compensation did not constitute a disproportionate 
interference with the applicant’s right to freedom of expression. 

(ii)   Case of Birsen Berrak Tüzünataç (App. No: 2014/20364, 5/10/2017)

The Constitutional Court has also discussed issues on disclosure of private lives of 
celebrities by the press and the media. For instance, in the case of Birsen Berrak 
Tüzünataç, it held that broadcasting on a private TV channel of the intimate 
images on the balcony of the applicant who is a famous actress with another 
prominent actor did not violate the right to respect for her private life. It is explicit 
that broadcasting of these video images through a TV programme constitutes an 
interference with the applicant’s right to respect for her private life safeguarded 
by Article 20 of the Constitution. However, this interference results from the 
enjoyment of the rights to make news and to criticise, which fall into the scope 
of the freedom of the press. Therefore, in determining whether the interference 
constitutes a violation, it must be assessed whether a balance was struck between 
the applicant’s right and the freedom of the press, which is the ground for this 
interference.

It is a known fact that a certain part of the society is curious about the private lives 
of celebrities. Therefore, making news and criticisms about their private lives to a 
certain extent must be welcomed with tolerance in a democratic society. It must be 
remembered that the safeguards to be provided for a celebrity with respect to her/
his private life are lesser than those provided for an ordinary person. Accordingly, 
it can be said that there is a public interest in making news and criticisms about the 
private life of a celebrity by means of media outlets in order to satisfy the curiosity 
of some part of the society. However, this cannot be construed to mean that all 
details of the private life of a celebrity can be subject to news. 

The fact that a celebrity is a public figure does not lead to the conclusion that her/
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his private life falls out of the protection of Article 20 of the Constitution. At this 
point, in the present case, the applicant’s own act and conduct and the manner 
in which the applicant’s images were obtained are of great importance. In the 
examination of the video images, it can be seen that they were recorded from 
downstairs and showed a very small part of the terrace which can be seen from 
below. In this case, there is no reason to depart from the conclusion reached by 
the lower courts that the video images were recorded from the street. It can be 
understood that the applicant’s intimacy with her partner at that part of the terrace 
could be seen without a special effort by the people standing at the point where the 
camera was recording. Regard being had to the fact that the applicant, of her own 
accord, preferred to develop an intimacy with her partner at a part of the terrace 
that could be seen from the outside, it is considered that the applicant did not act 
responsibly enough to protect her privacy and failed to fulfil her responsibility.

However, considering that the video images were recorded from a public area 
(street) −without entering the applicant’s house− and that the recorded persons 
were celebrities, the act of the reporter is found to fall into the scope of the 
freedom of the press. Furthermore, when the content of the images is examined, it 
is seen that they only showed the intimacy between the applicant and Ş.G., and it 
did not contain elements leading them to feel discomfort to an unacceptable extent. 
In this sense, in view of all assessments above and the margin of appreciation 
enjoyed by the relevant courts while balancing different interests, it was concluded 
that the positive obligations set out in Article 20 § 1 of the Constitution were 
complied with and a reasonable balance was struck between the applicant’s right 
to protection of her private life and the respondent party’s freedom of the press.

3. Prohibition of censorship

Censorship is prohibited pursuant to Article 28 § 1 of the Constitution. In 
particular, it is prescribed that “The press is free, and shall not be censored (…).” 

In this regard, on 8 May 2019, in the individual application of Mehmet Ali 
Gündoğdu and Mustafa Demirsoy (App. No: 2015/8147), the Constitutional 
Court found a violation of the freedom of expression safeguarded by Article 26 of 
the Constitution. In fact, one of the applicants is the producer and director of the 
cinematographic work, “Adressiz Sorgular (Unaddressed Queries)”, and the other 
is his co-partner. Theme of the impugned movie is, inter alia, a series of political 
and social issues which are considered as the “Kurdish Question” by the director. 

The applicants filed an application with the relevant Ministry for registration of 
their work as a movie. However, the Ministry dismissed their request, indicating 
that “the impugned work of art is incompatible with public order and the other 
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principles enshrined in the Constitution as well as with human dignity”. The 
applicants then filed a case with the incumbent administrative court, requesting 
the nullity of the Ministry’s decision as well as registration of their work of art as 
a movie. The impugned movie was found, upon the expert’s examination, unfit for 
commercial circulation and projection, and the administrative court accordingly 
dismissed the case. Following the appellate process, the first instance decision was 
upheld by the Council of State and ultimately became final. 

In their individual application with the Constitutional Court, the applicants 
maintained that their freedom of expression had been violated due to dismissal 
of the request for registry of their work of art which should have been qualified 
as a movie. It appears that in the impugned work of art, expressions such as 
“guerrilla” and “freedom fighter” and torture scenes are frequently used in the 
context of -from the director’s point of view- the “Kurdish question”, which create 
the impression that members of a terrorist organization have been sympathized 
with. The work of art explains the regional effects of the troubles encountered due 
to the conflicts taking place, cases of unsolved murders, as well as expresses the 
aspiration for peace, emphasising that the Kurds have done everything to preserve 
their language and culture.
 
In the examination of this application, the expressions as to the PKK terrorist 
organization, nature of the impugned work as a movie, the period when it was 
shot, its aim, the section of the society and the geography it appeals to as well as 
its possible effects were taken into consideration as a whole. Terrorism, or the 
“Kurdish question” from the director’s point of view, is a problem which has been 
creating agony in our country for years. The Court is aware of the delicate nature 
of this question. However, it must be borne in mind that theme of the impugned 
work has attracted attention to problems taking place in a certain region of the 
country. Regard being had to the work of art as a whole, it has been observed that 
it has no element praising any terrorist organization, romanticizing, inciting or 
justifying violence but rather tries to introduce a different perspective to terrorist 
problem. 

Raising an allegation, in this work of art, that the State has displayed biased 
attitude towards those who are living in that geography should not be interpreted 
as disseminating a terrorist propaganda. Besides, there are several dialogues and 
scenes which indicate that both parties are equally affected by the trouble and 
grief that have been undergone due to these terrorist acts and the conflicts. It has 
been further observed that the impugned work expresses the aspiration for peace 
and emphasizes that the peace of both Turks and Kurds living in unity on the 
same land for centuries has been disturbed by the State policies. As a matter of 
artistic discourse, the dialogues included therein were not considered as a terrorist 
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propaganda but as a tragic and ironic expression of the sad events. 

Prohibition of the work by way of dismissing the request for its registration is a 
pre-censor which amounts to the severest interference. Its public distribution 
was forbidden although the public authorities should have resorted to alternative 
means such as introducing an age limit of +18, watching the movie with family 
or removal of certain scenes from the film script. The first instance court failed 
to show the best interests inherent in the maintenance of public order and 
constitutional principles vis-à-vis the applicants’ freedom of expression, as well as 
to consider the work as a whole and to discuss its discourse, the expressions and 
the scenes included therein. The justification relied on by the first instance court 
by way of extracting certain expressions out of the context of the work was not 
considered relevant and sufficient, and its prohibition was not found necessary in 
a democratic society. 

C. Standards of review

1. Landmark cases on the limits to the restrictions of the freedom of 
expression

(a) Case of Bekir Coşkun ([PA], App. No: 2014/12151, 4/6/2015): limits to 
the restriction on the freedoms of expression and the press of journalists

In the Court’s opinion, the article subject-matter of the application was penned 
as a part of the ongoing discussions in the press and media organs and political 
spheres on the date of the incidents. The expressions of the applicant, a columnist 
in a nationwide daily newspaper called “Cumhuriyet” (the Republic), that led 
to his conviction criticized waggishly the reactions by some municipal officials 
and politicians against the protest of painting the cities’ staircases initiated 
by individuals to draw attention in their way to the environmental problems 
subsequent to the incidents known as “Gezi demonstrations” which occupied the 
public agenda for quite a long period of time.

The Constitutional Court has emphasized that freedom of expression mainly 
guarantees the freedom of criticism and, therefore, the severe expressions used in 
the course of disclosure or dissemination of the opinions must be deemed natural; 
and that on the other hand, it must be taken into account that the freedom of 
political discussion is “the basic principle of all democratic systems.”
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(b) Case of Kamuran Reşit Bekir ([PA], App. No: 2013/3614, 8/4/2015): 
limits to the restrictions on the freedom of expression of convicts and 
detainees

While making its examination of the present individual application, the 
Constitutional Court, sitting as a Plenary Court, has primarily indicated that, in 
principle, the prisoners have all of the fundamental rights and freedoms enshrined 
in the Constitution and, the prisoners’ freedom of expression is protected in this 
respect. The Plenary of the Constitutional Court has also underlined that the 
prisoner’s ability to reach the periodicals and non-periodicals falls into the scope 
of the norm sphere of the freedom of expression as a concrete reflection the 
freedom of receiving and disseminating information and convictions. 

Moreover, the Plenary held that in determination of the periodicals and non-
periodicals to be handed out the prisoners in the prison, the prison administration 
must rely on Article 62 of the Law no. 5275 on the Execution of Penalties and 
Security Measures which sets out that access to periodicals and non-periodicals 
which pose a threat to the prison security and obscene news reports, articles, 
photos and comments may be denied or restricted for the prevention of offence 
and maintenance of security and discipline. In this context, the Plenary has 
indicated the discretionary power vested in the prison administration is broad and 
that restrictions to be imposed on the freedom of receiving and disseminating 
information and convictions must be interpreted in a broader manner. The relevant 
parts of this judgment read as follows: 

“43. As a rule, convicts and detainees have all fundamental rights and freedoms 
which	remain	within	the	scope	of	the	common	field	of	the	Constitution	and	the	Convention	
(see Hirst v. the United Kingdom (No. 2), App. No. 74025/01, 6/10/2005, § 69). In this 
context, the freedom of expression of convicts and detainees is also under protection 
within the scope of the Constitution and Convention (see Yankov v. Bulgaria, App. No. 
39084/97, 11/12/2003; T. v. the United Kingdom, App. No. 8231/78, 12/10/1983). The 
access of convicts and detainees to periodicals or non-periodicals remains within the 
norm	field	of	the	freedom	of	expression	as	a	concrete	reflection	of	the	freedom	of	access	
to information and opinions. 

44. On the other hand, in the event that there are acceptable requirements towards 
the protection of security and order in the prisons such as the prevention of crime and 
the establishment of discipline as an inevitable consequence of being in the prison, a 
restriction may be imposed on the rights of prisoners. However, even in this situation, any 
restriction on the rights of convicts and detainees should be reasonable and proportionate 
(see ibid. Silver and Others v. the United Kingdom, App. No: 5947/72; 6205/73; 
7052/75; 7061/75; 7107/75; 7113/75; 7136/75, 23/3/1983, §§ 99-105). However, the 
administration has a broader margin of appreciation in terms of the prevention of crime 
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and the establishment of order and discipline in the prison as regards a restriction to be 
imposed on the freedom of expression of convicts and detainees. 

45. According to the ECtHR, the freedom of expression is one of indispensable 
pillars of a democratic society and one of the basic conditions for the progress of the 
society and the development of individuals. The Court stated that, in this context, the 
freedom of expression was applicable not only to “information” or “ideas” that are 
favourably	received	or	regarded	as	inoffensive	or	as	a	matter	of	indifference,	but	also	
to the information and ideas that offend, shock or disturb the State or any section of 
the society and that pluralism, tolerance and broadmindedness which comprise the 
indispensable conditions of a democratic society required this (Handyside v. the United 
Kingdom, App. No: 5493/72, 24/9/1976, § 49). 

46. On the other hand, in accordance with the exceptions stipulated in Article 26(2) 
of the Constitution, the freedom of expression is not an absolute right. Although it can be 
restricted, given the importance of the freedom of expression for democratic societies it 
is necessary to interpret restrictions in a narrower way and the necessity of a restriction 
should be convincing and reasonable (see Yankov v. Bulgaria, § 129). In this context, it is 
also clear that there must be a limit to the restrictions aimed at the freedom of expression. 
The criteria under Article 13 of the Constitution must be taken into consideration as 
regards the restriction of fundamental rights and freedoms. For this reason, the review 
of the restrictions imposed on the freedom of expression should be conducted within the 
framework of the criteria stipulated in Article 13 of the Constitution and within the scope 
of	Article	26	thereof	(Abdullah	Öcalan	[GA],	App.	No:	2013/409,	25/6/2014,	§	70).ˮ 

(c) Case of Adem Talas ([PA], App. No: 2014/12143, 16/11/2017): limits 
to the restrictions of the freedom of expression of public officials, 
including soldiers

In the present case, the disciplinary punishment imposed on the applicant, a non-
commissioned officer in the Turkish Armed Forces (“the TAF”) at the material 
time, due to expressing his complaints must be considered as an interference 
with his freedom of expression. However, the interference with the freedom of 
expression must be provided by law and must be in conformity with the reasons 
mentioned in the relevant articles of the Constitution without infringing upon their 
essence, as well as it must not be contrary to the spirit of the Constitution and 
the requirements of the democratic order of the society and the secular republic 
and the principle of proportionality, which are set forth in Article 13 of the 
Constitution.
 
In the assessment as to whether the interference was in compliance with the 
requirements of the democratic order of the society, the reason of the applicant’s 
complaint, its legal and factual basis, the manner in which he complained, the 
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probable comments he made in his complaint, its effect to the public institution 
and the punishment imposed on the applicant must be taken into account. The 
nature of the applicant’s public service and the specific position of the institution 
he is assigned, which is directly related to the national security, and the existence 
of the special rules regulating the internal order and hierarchical structure of the 
TAF must also be paid regard. The Constitutional Court will consider the facts 
as a whole in order to determine whether a balance has been struck between 
the interference with the freedom of expression of the public officials of certain 
categories and their obligation to comply with the rules of military hierarchy to 
ensure that their expressions “are compatible with the institutional discipline”, “do 
not disclose any secret” and “are balanced”.

In conclusion, it cannot be said that existence of certain procedures of complaint 
applicable to those who are within the military hierarchy and discipline and 
existence of disciplinary punishments in this respect are not necessary in a 
democratic society. However, regard being had to the points above and in the 
circumstances of the present application, it has been concluded that imposition 
of a “warning” punishment on the applicant on account of his sending a petition 
to the BIMER, which is a public institution affiliated to the Prime Ministry, as a 
result of his not being able to receive a response from his superiors concerning his 
complaint about his personal problems and certain unfair practices regarding his 
service was not a necessary interference in a democratic society.

(d) Case of Sırrı Süreyya Önder ([PA], App. No. 2018/38143, 3/10/2019): 
limits to the restrictions on the freedom of expression of MPs 

In the present case, the applicant, a Member of Parliament at the material time, 
maintained that his freedom of expression had been violated due to his conviction 
of disseminating terrorist propaganda on account of his remarks during a 
gathering. The Constitutional Court, sitting as a Plenary Court, considered that the 
applicant’s conviction and imprisonment for disseminating terrorist propaganda 
on account of expressing his thoughts has explicitly constituted an interference 
with his freedom of expression. The issue needed to be ascertained is whether the 
controversial explanations -such as remarks describing the terrorist organization’s 
head as a leader and praising him- incited to violence within the historical context 
as well as the context of the impugned speech as a whole. It must be borne 
in mind that the impugned speech was delivered within a context serving the 
purpose of increasing and improving the possibilities of ceasing violent acts in the 
country and resolving social problems through democratic negotiation processes. 
Accordingly, the applicant’s remarks cannot be regarded as an incitement to 
violence. 
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Another ground for the applicant’s conviction was the fact that he used the word 
“Kurdistan” in his speech. The meaning of the word “Kurdistan” can only be 
ascertained by considering it together with the expressions used throughout the 
speech as well as the specific circumstances in which the speech was delivered. 
Taken as a whole, in his speech, the applicant informed the crowd of the ongoing 
resolution process. Regard being had to the whole speech; it has been observed 
that in general a call was made for the continuation of the policies initiated with a 
view to resolving the problems through non-violent methods. 

The first instance court that rendered the impugned decision concluded that the 
applicant “had attempted to create a negative perception about the legitimate and 
justified	counter-terrorism	operations	carried	out	by	the	Turkish	security	forces”. 
Regarding an expression as a terrorist propaganda without demonstrating that 
it had incited to violence, with an abstract reference to the fact that a perception 
had been tried to be created, cannot be accepted as a legal assessment. The first 
instance court made no explanation as to which remark of the applicant had led 
it to this conclusion. Considering the historical context of the applicant’s speech, 
the objective meaning of the words used by him and the entire speech as a 
whole, it has not been concluded that the applicant had supported the violent and 
threatening methods of the terrorist organization with a view to inciting others to 
commit the same offences. It is obvious that the public authorities interfering with 
the remarks of the applicant who was an elected Member of the Parliament and an 
important actor of the ongoing resolution process at the material time had a very 
narrow margin of appreciation and that much more rigorous assessments were 
needed to be made. The first instance court failed to provide relevant and sufficient 
reasons to justify that the applicant’s conviction served a pressing social need.

(e) Case of Meki Katar ([PA], App. No: 2015/4916, 3/10/2019): limits to the 
restrictions on the freedom of expression of “supporters” of a terrorist 
leader, chanting slogans in his/her favour during a public gathering, 
however, with no incitement to violence

Meki Katar was sentenced to one year and eight months in prison on terrorism 
charges for chanting slogans in support of Öcalan in a ceremony organized by 
students in the eastern province of Malatya in 2013. “Our leader is Apo” the 
students chanted, using an abbreviation of Öcalan’s name, during a ceremony held 
to commemorate 34 people killed in the Roboski massacre, which took place when 
the Turkish army carried out airstrikes in the Roboski district of the southeastern 
province of Şırnak in 2011. “Killer state will be held accountable” the students 
also chanted. After he was handed over a year in prison, Katar took the case to the 
Constitutional Court.
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The Plenary of the Constitutional Court ruled that slogans praising the Kurdistan 
Workers’ Party (PKK) leader Abdullah Öcalan should not be considered as a 
crime if they are not inciting to violence, adding that they are instead within the 
boundaries of freedom of expression, holding that “Expressing, suggesting or 
advising thoughts criticizing the way a country is ruled are under the protection 
of freedom of expression even if they are disturbing for state officials or a 
significant	portion	of	the	society.” The Plenary considered that singing an anthem 
and chanting slogans are not sufficient for sentencing the applicant over “making 
propaganda of a terrorist organization” as it also ruled unanimously that his 
freedom of expression was violated.

2. Standards of review

Some of the most relevant standards of review that are applied in the adjudication 
on the limits to the restriction of the freedom of expression are the “principle 
of proportionality”, “the pressing social needs in a democratic society” and the 
application of different levels of scrutiny, such as the “deterrent	or	chilling	effect” 
of interferences with the freedom of expression of politicians or authors, as 
explained below. 

In the case of Kemal Kılıçdaroğlu (3) (App. No: 2015/1220, cited above), the 
Constitutional Court considered that expression of thoughts by everyone including 
opponents through any kind of means, recruiting supporters of thoughts expressed, 
efforts to realize those thoughts and to persuade others, and tolerating such efforts 
are, inter alia, requirements of the pluralist democratic order. The restriction 
imposed on the freedom of expression must serve the purpose of meeting a 
“pressing social need in a democratic society” and must be of exceptional nature. 
Particularly, given the fact that any interference with the politicians’ freedom of 
expression may have a deterrent effect on the exercise of this freedom, awarding 
insignificant compensatory amounts in favour of some claimants does not justify 
the interference with the applicant’s freedom of expression. It has been concluded 
that the interference in the present case does not meet a pressing social need and 
it is not proportionate, which does not in turn comply with the requirements of a 
democratic social order.

In the aforementioned case of Bekir Coşkun, the Constitutional Court, sitting 
as a Plenary Court, has also taken up the issue of whether the fact that verdict 
about the applicant was postponed might render the interference as acceptable 
and proportionate to the legitimate aim pursued. It has responded to this question 
negatively by stating that the possibility of being subject to sanctions in the 
future may create a chilling effect on authors who may refrain from expressing 
their opinions or engage in press activities (Bekir Coşkun, § 70). The Plenary 
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of the Constitutional Court has reached the conclusion that the restriction on the 
applicant’s freedom of expression and the freedom of the press for the purpose of 
the “protection of the reputation” is not necessary in a democratic society. 

In the case of Ergün Poyraz (2), cited above, the Constitutional Court, sitting as a 
Plenary Court, held that no restriction shall be imposed on the political expressions 
unless there were compelling reasons and emphasized that, in a sound democracy, 
the political power shall be supervised by not only the legislative and judiciary 
organs but also the other actors in the political sphere as well. Underlining that 
the politicians, unlike other persons, intentionally subject each of their words 
and acts to scrutiny and, therefore, must show broader tolerance to criticisms, 
the Court noted that the politicians’ such obligation of “broader tolerance” does 
not mean that their “reputation and rights” guaranteed under Article 26 § 2 of 
the Constitution would not be protected. In this case, the applicant wrote a book 
entitled “Musa’nın	Gülü” (“The Rose of Moses”) and later on, he was ordered to 
pay a compensation to the complainant, namely M. Abdullah Gül, who is one of 
the most important political actors of the country and was the Minister of Foreign 
Affairs and a presidential candidate on the publishing date of the book, for his 
statements in his book. 

In the present case, the Constitutional Court considered, in particular, that the 
applicant’s analysis on the certain stages of life, relations and statements of 
Abdullah Gül is an issue related to public interest in general terms. The Court 
further underlined that punishing the informative statements and criticisms towards 
the politicians may have a “chilling	effect” and lead to silencing different voices 
in the society; and that the fear of being punished may hinder the maintenance 
of a pluralistic society. The Court held that awarding compensation against the 
applicant in the present case may impair the environment of criticism which is 
a sine qua non for a democratic society. Consequently, the Constitutional Court 
considered that the applicant’s freedom of expression guaranteed under Article 26 
of the Constitution has been violated as the interference in the applicant’s freedom 
of expression does not meet the criteria of being necessary for the protection of  “the 
others’ reputation and rights” in a democratic society.

In the case of Zübeyde Füsun Üstel and Others (App: No. 2018/17635, cited 
above), the Plenary of the Constitutional Court held that it is aware of the concerns 
about the expressions and acts that might deteriorate the security situation in the 
region where the terrorist incidents leading to the loss of lives have occurred and 
required the declaration of a state of emergency in the large part of the country, 
for the last forty years. The Constitutional Court is also aware of the fact that 
the impugned declaration had been prepared unilaterally and from a certain 
perspective and that it included exaggerated comments, as well as some offensive 
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and vicious expressions against the security forces. The Constitutional Court’s 
consideration that this declaration should fall under the protection of the freedom 
of expression set out in Article 26 of the Constitution does not mean that it shares 
and supports the thoughts and ideas stated in the declaration. 

In the relevant case, the content of the declaration signed by the applicants 
is indeed unacceptable for the majority of the society. It is of course not 
possible to support a statement charging the State that fights against terrorism 
with “massacring”, “slaughtering” and “torturing” the people. However, the 
expressions that are in no way supported by the Constitutional Court may also 
fall within the scope of the freedom of expression. In the assessment of whether 
an expression or statement fall under the freedom of expression, it shall not be 
decisive whether these expressions and statements are accurate or disturbing. At 
this point, it should be assessed whether the used expressions legitimize, praise or 
incite the violent and threatening methods of the terrorist organization. The fact 
that an expressed thought heavily criticizes the authorities, that it has been written 
in an accusatory and severe language and even that it is unilateral, contradictory 
and subjective does not necessarily mean that it incites violence, poses a threat 
to the society, the State and the democratic political order, thereby encouraging 
people to carry out unlawful acts.                     

Undoubtedly, the limits of permissible criticism are wider with regard to the 
government than in relation to an individual. It is normal that the operations 
conducted against a terrorist organization within 11 cities for about 10 months 
and having a bearing on lives of millions of people have attracted public attention 
and undergone various assessments and comments. It is evident that the thoughts 
reflected in the declaration signed by the applicants are explicitly different from 
those adopted by the majority of the society, which for this very reason entails the 
need to act with delicacy in showing judicial reaction to such kind of expressions. 
That is because such interferences impose a severe restriction on the public’s right 
to be informed of a different perspective on the particularly significant events 
taking place in the country, no matter how difficult it is for the majority of the 
society to embrace this point of view. 

It must be prescribed that severe criticisms may be directed towards the public 
authority conducting the impugned operations, as a result of which the declaration 
was signed, and a higher degree of tolerance must be shown to such criticisms as 
a requirement of democratic pluralism. In the light of all this information, it has 
been concluded that the applicants’ conviction was not “necessary in a democratic 
society” on the basis of “a pressing social need”. Besides, the applicants were 
sentenced to imprisonment. However, the pronouncement of the conviction 
decisions rendered in respect of the applicants, except for one of them, was 
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suspended, and the applicants were accordingly released on conditional bail.

3. Role of the international law in adjudication

According to Article 90 of the Constitution, international agreements duly 
put into effect have the force of law. No appeal to the Constitutional Court 
shall be made with regard to these agreements, on the grounds that they are 
unconstitutional. 

By the Law No. 5170 Amending Certain Articles of the Constitution of the 
Republic of Turkey, dated 7/5/2004 and adopted by referendum on 22/5/2004, a 
sentence has been added to the fifth paragraph of Article 90 of the Constitution 
of which provides that; “In	the	case	of	a	conflict	between	international	agreements,	
duly put into effect, concerning fundamental rights and freedoms and the laws 
due	to	differences	in	provisions	on	the	same	matter,	the	provisions	of	international	
agreements shall prevail.ˮ With the sentence added to this provision, the intention 
was to promote the strengthening of international and European human rights in 
Turkey, especially in the context of the efforts to comply with the European acquis 
and standards in the process of the integration of Turkey -which is a candidate 
country- to the EU.   

Moreover, with the constitutional amendment of 2010 (Law No. 5982 Amending 
Certain Articles of the Constitution of the Republic of Turkey, dated 7/5/2010 
and adopted by referendum on 12/9/2010), introducing, for the very first 
time, the mechanism of individual application into the Turkish legal system, 
the Constitutional Court itself has been vested with the power to examine 
and adjudicate such applications for the protection of fundamental rights and 
freedoms. A new law was enacted to specify the rules on the functioning of the 
Court under the title of the “Code on Establishment and Rules of Procedures of 
the Constitutional Court” (Law No. 6216, dated 30 March 2011). The by-laws 
(Internal Regulation No: 28351, dated 12 July 2012) of the Court was adopted 
in accordance with the Law No. 6216. Pursuant to Article 35 § 1 of the ECHR, 
this new domestic remedy to the Constitutional Court has been considered as an 
effective remedy to be exhausted before lodging an individual application to the 
ECtHR (see among many others, Hasan Uzun v. Turkey (dec.), no. 10755/13, §§ 
25-27, 30 April 2013; Koçintar v. Turkey (dec.), no. 77429/12, § 41, 1 July 2014; 
Kaya and Others v. Turkey (dec.), no. 9342/16, 20 March 2018). 

In particular, paragraph 3 (Paragraph added on 12 September 2010 by the 
Law No. 5982) of Article 148 of the Constitution provides that everyone may 
apply to the Constitutional Court on the grounds that one of the fundamental 
rights and freedoms under joint protection of the Constitution and the ECHR and 
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its additional protocols, to which Turkey is a party, has been violated by public 
authorities, after having exhausted the ordinary legal remedies. Similar provisions 
are provided for in the Law No. 6216 (Article 45, paragraph 1). 

According to these provisions, in order for the merits of an individual application 
that is lodged with the Constitutional Court to be examined, the right, which is 
claimed to have been intervened in by public force, must fall within the scope of 
the ECHR and the additional protocols to which Turkey is a party, in addition to 
its being guaranteed by the Constitution. 

Accordingly, the individual application is not a remedy applicable to all 
constitutional rights, but to the rights and freedoms falling into the common 
protection area of both the Constitution and the ECHR (and its additional protocols 
to which Turkey is a party to). The freedom of expression is definitely one of those 
rights, as it is protected by both the Constitution and the ECHR. Therefore, in light 
of the above, the constitutional provisions on the freedom of expression must be 
read and interpreted in conjunction with Article 10 of the ECHR.

It is not possible to decide on the admissibility of an application which contains 
a claim of violation of a right that is outside the common field of protection of 
the Constitution and the ECHR (Onurhan Solmaz (dec.), App. No: 2012/1049, 
26/3/2013, § 18). In consequence, the Turkish Constitutional Court follows the 
ECtHR. It should be reminded at this point that Article 53 of the ECHR provides 
that “Nothing in this Convention shall be construed as limiting or derogating from 
any of the human rights and fundamental freedoms which may be ensured under 
the laws of any High Contracting Party or under any other agreement to which it 
is a Party.ˮ In other words, the ECHR system does not prevail the Member States 
to adopt a standard of protection which is higher or wider, -not lower-, than that 
already required by the ECHR itself.

As a result, there are similarities between the judgments of the Constitutional 
Court and the ECtHR. In dealing with cases, including those on the freedom 
of expression, constitutional adjudicatory bodies not only apply and develop 
domestic standards of review, but may have to take into account international 
legal obligations. As in the cases of Nilgün Halloran, cited above, or of Sırrı 
Süreyya Önder, cited above (see also Annex 3, Case 4) and in many others, 
the Constitutional Court refers systematically to the European human rights 
instruments such as ECHR and ECtHR’s judgments when adjudicating with the 
individual applications brought before its jurisdiction, in conformity with the 
Constitution.
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III. Impact of the internet

A. Relevant laws and regulations

1. Constitutional or legislative provisions on the right to access the internet

The Turkish Constitution contains no provision recognizing as such “the	right	
to access the Internet”. There are no such provisions in the ordinary legislation, 
either. However, in the recent years, individual applications concerning the 
blocking of access to websites were lodged with the Constitutional Court, where 
it has found violations of the freedom of expression under Article 26 of the 
Constitution, and has clearly recognized through these applications the important 
role of the Internet in the exercise of the freedom of expression. 

The Constitutional Court has mainly considered that “The	Internet	has	a	significant	
instrumental importance in modern democracies in terms of the exercise of 
fundamental	rights	and	freedoms,	specifically	of	the	freedom	of	expression.	The	
social media platform that the Internet provides is of an indispensable quality 
for individuals to express, mutually share and disseminate their information and 
thoughts. Thus, it is apparent that the state and the administrative bodies need to 
behave very responsibly and sensitively in regulations and practices to be issued 
in relation to the Internet and social media tools which have become one of the 
most effective and widespread methods of expressing thoughts todayˮ (Yaman 
Akdeniz and Others, App. No: 3986, 2/4/2014, § 39).  

2. Internet contents regulation

In Turkey, Internet contents regulation is mainly governed by the Law on 
Regulation of Publications on the Internet and Suppression of Crimes 
Committed by Means of Such Publications No. 5651 (“Law No. 5651”), 
also known as the “Internet Law”, which was enacted on 4 May 2007, has been 
amended in 2014 and more recently in 2020.

(a) Legal Amendments of 2014 to the “Internet Law” No. 5651 

With the modifications to the “Internet Law” introduced on 2014, a “Board of 
Access Providers” was established. The Board was given legal personality and is 
headquartered in Ankara. The Board consists of the operators (service providers 
and other operators rendering Internet access services) which are authorized as per 
the Electronic Communications Law (“Law No. 5809”). 
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The Board, designed to be self-sponsored, is required to execute the decisions 
for prevention of access, excluding decisions that might have to be based on 
the category of crimes enumerated in Article 8 (1) of the Law No. 5651. These 
enumerated crimes are: inducement for committing suicide, sexual abuse of 
children, facilitation of drug abuse, providing detrimental drugs, obscenity, 
prostitution, providing place and opportunity for gambling, as defined by the 
Turkish Criminal Code, and crimes against Mustafa Kemal Atatürk (defined by 
the Law No. 5816). With another legal amendment of 25/3/2020 to the Law No. 
5651 (introduced by Article 32 of the Law No. 7226 Amending Certain Laws), the 
crimes as defined in the Law No. 7258 on Betting Activities Related to Soccer 
and Other Sports Matches (i.e. online gambling and illegal activities in all fields 
of sports) have also been included in that list (Sub-paragraph (c) added to Article 8 
(1) with the Law No. 7226).
   
In case of sufficient suspicion, a decision for prevention to access, may be 
rendered by the judge, during the investigation phase for these enumerated crimes. 
If the circumstances require an express decision, the public prosecutor would 
also be entitled to render a decision to prevent access with a condition to present 
the decision to the judge in 24 hours for approval. However, the decision would 
promptly be revoked by the public prosecutor unless it is approved by the judge. If 
the suspect is found innocent at the conclusion of the judicial hearing, the decision 
for prevention of access shall be deemed invalid (Article 8 (2) of the Law No. 
5651). 

The “Internet Law” defines different categories of internet service providers, 
such as the “Content Providers” (“CP”) and the “Hosting Providers” (“HP”). 
Pursuant to Article 2 (1) (f) of the Law No. 5651, “Content Providers” are real or 
legal persons who produce, change, and provide all kinds of information or data 
presented to users on the internet; and pursuant to Article 2 (1) (m) of the Law 
No. 5651, “Hosting Providers” are real or legal persons who provide or operate 
systems hosting services and online contents. If the CP or the HP of the publication 
is located outside Turkey and involves certain enumerated crimes mentioned 
above, the President of the Information Technologies and Communication 
Authority (ITCA) shall render the decision for prevention on its own initiative. 
He/she shall also be entitled to render a decision for prevention in case of sexual 
abuse of the children, obscenity and prostitution disregarding the location of CP or 
HP (Article 8 (4) of the Law No. 5651). 

Individuals or legal persons claiming infringement of personal rights are entitled 
to apply to CP or to HP (when access to CP is not possible). In these situations, 
they can legally inform and warn the CP or HP about the infringement. CP or HP 
must reply to the application within 24 hours. The claimant is also entitled to a 
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direct application to the court without warning the CP or HP (Article 9 (1) of the 
Law No. 5651). 

According to the amendment of 2014 to the “Internet Law”, pursuant to Article 9 
(4) of the relevant law, the judge will render its decision only aiming the portion 
infringing personal rights and not the whole web site, as it was the case before 
this amendment and which situation raised important legal issues especially with 
regards to the exercise of the freedom of expression before the Constitutional 
Court as well as the ECtHR. However, pursuant to the same provision, if the 
judge deems necessary for the protection of the personal rights, he/she can render 
a decision including whole content on the web site, in which case he/she has to 
justify this decision. The judge shall render his/her decision within 24 hours (Article 
9 (6) of the relevant law). 

In addition to these the ITCA will be the competent authority if the content of the 
publication intrudes upon an individual’s private affairs (intrusion upon seclusion). 
In this circumstance, ITCA shall take initiative upon the individual’s request 
(Article 9/A/1 of the Law No. 5651). The request for prevention should include 
satisfactory information about how the individual’s private affairs were intruded, 
and his credentials (Article 9/A/2 of the same law). 

The individual seeking for the prevention of the content is required to submit his 
official demand to the Court in 24 hours. The Court shall render its decision in 
48 hours stating its opinion if the content does in fact constitute intrusion upon 
private affairs/seclusion. Non-compliance to these time limits shall automatically 
conclude the invalidation of ITCA’s decision for prevention (Article 9/A/5 of the 
Law No. 5651). Pursuant to Article 9/A/8 of the Law No. 5651, if individual’s life 
is in peril, the ITCA’s President himself/herself is entitled to render a decision for 
prevention. However, in this case an objection shall be submitted to the Court in 
24 hours, which shall render its decision in 48 hours (Article 9/A/9 of the relevant 
law).
 

(b) Legal Amendments of July 2020 to the “Internet Law” No. 5651

Apart from these amendments of 2014, important other amendments have been 
made recently regarding the Law No. 5651 through the Law No. 7253 Amending 
the Law on Regulation of Publications on the Internet and Suppression of 
Crimes Committed by Means of Such Publications (“Law No. 7253”), known 
as “the Social Media Law”, published in the Official Gazette dated 31 July 2020 
and No. 31202. According to the preamble of the law, the aim of this amendment 
was to establish a direct connection with the social network providers in order to 
overcome the difficulties faced during the individual applications submitted to 
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the social network providers by the internet users or while sending notices to the 
social network providers by public institutions.

Many of the platforms (such as Twitter, Facebook, YouTube etc.) that are aimed to 
be regulated with the amendments under the Law No. 7253 are already identified 
as “hosting service providers” and are subject to certain obligations set forth under 
the Law No. 5651 (as explained above). With the amendments introduced by the 
“Social Media Law”, a new category of hosting service providers named “social 
network provider” has been included in the Law No. 5651 and stricter obligations 
have been set forth for them compared to other hosting service providers in case 
they exceed a specific level of use, namely for the social network providers that 
are accessed by more than one million users daily, pursuant to Additional Article 4 
(1) of the Law No. 5651.

As per sub-paragraph (s) of Article 2 paragraph 1 of the Law No. 5651 
added through the Law No. 7253, “social network provider” is defined as a 
natural or legal person who enables users to create, view or share content, such 
as texts, images, voice, location or other types of data for the purpose of social 
interaction. The principal requirements are; (i) to determine at least one person 
as the representative in Turkey (for social network providers established abroad 
with more than one million in daily access); and if the representative is a natural 
person, they must be a Turkish citizen (Additional Article 4 (1) of the Law No. 
5651), (ii) to store the data in Turkey, those collected from users in Turkey and 
(iii) to provide a reply in 48 hours for the applications that were made pursuant to 
Articles 9 (violation of personal rights) and 9/A (violation of the right to privacy) 
of the Law No. 5651 (if the request is rejected, the legal basis for rejection shall be 
provided) (Additional Article 4 (3) of the relevant law). These regulations entered 
into force on 1/10/2020.

The remedies for non-compliance with the requirement on having one 
representative in Turkey pursuant to Law No. 5651 are regulated as a set of 
sanctions starting from an administrative fine of TRY 10,000,000 and increasing 
up to restricting the bandwidth of internet traffic by 90%.

As a new remedy, removing the content is introduced aside from blocking the 
access to the content, to be applied in case of reasonable doubt on the crimes 
listed under Law No. 5651 and committed via the internet (Article 8 (1) of the 
Law No. 5651). Before this amendment, only blocking the access to the content 
was conceivable which has forced the users to file individual applications to the 
Constitutional Court on the grounds of violations of their freedoms of expression 
and/or of the press (for the Court’s judgments in this regard see below, Part B, 
Judicial Interpretation).  
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Besides, foreign and Turkish social network providers with one million or more 
daily access from Turkey must submit a report to the ITCA every six months 
showing the statistics on content removal and/or blocking access requests, 
decisions and applications of such (Additional Article 4 (4) of the Law No. 5651). 

Also, the way to serve the administrative fines that are issued pursuant to the 
Law No. 5651 is eased. In this regard, when the payer of the relevant fine resides 
abroad, the notification regarding the fine may be served via e-mail or other 
communication channels, and it shall be deemed as valid under the Notification 
Law No. 7201.

Lastly, the minimum and maximum amounts for the administrative fines to be 
applicable to hosting service providers were re-regulated and the new range is 
between TRY 100,000 and TRY 1,000,000.

3. Legal provisions on the legal liability of internet intermediaries

According to the Law No. 5651, the main responsibility is placed on the content 
provider. As a rule, the content provider is not responsible for the linked content 
provided by another. However, if this content is obviously supported by the 
content provider, he shall be responsible under general provisions (Article 4 (2) of 
the Law No. 5651). 

On the other hand, the host provider is not responsible for supervising the legality 
of the content. Nevertheless, the host provider is responsible for taking out the 
illegal content when notified according to Articles 8 and 9 of the Law No. 5651 
(Article 5 (2) of the Law No. 5651). The host provider is also required to save 
the traffic information for the period which will be determined by order (between 
1–2 years). The host provider shall present the information demanded by the 
Presidency of ITCA and take the precautions instructed by the ITCA. 

With the amendments of 2014 to the Law No. 5651, the hosting service provider 
is sanctioned with monetary fines instead of imprisonment, as it was stated in the 
previous legislation (Article 5 (6) of the Law No. 5651). 

According to the amendments introduced by the “Social Media Law”, in the event the 
content that is determined to be legal by a judge or through a court decision is notified 
to the “social network provider”, the social network provider, who has not removed 
the content or blocked access within twenty-four hours despite the notification, will 
be held liable for compensation for any damages incurred. Furthermore, for the 
exercise of this legal liability, there is no requirement for the provider to be held liable 
or to be sued (Additional Article 4 (8) of the Law No. 5651).



17. Turkey   733

B. Judicial interpretation

1. Jurisprudence on the freedom of expression on the internet

(a) Cases related to the blocking of access to entire websites

In several judgments, the Constitutional Court has considered, at the outset, 
that the scope and limits of the authority granted to the now defunct Presidency 
of Telecommunication and Communication with a view to blocking access 
are unclear due to the fact that its legal grounds do not fulfill the minimum 
condition for the “principle of lawfulness”, which is the obligation for the law 
to be understandable, clear and explicit. It also considered that the intervention 
regarding the blocking of the entirety of access to the relevant websites did not 
have sufficiently clear and distinct legal grounds and that, from this aspect, it 
was not found the quality of being predictable from the point of view of the 
applicants. For this reason, it should be decided that the administrative action in 
question, which has the quality of being a “severe intervention to the freedom of 
expression” of all the users that benefit from the relevant websites, violated the 
freedom of expression of the applicants, which is guaranteed under Article 26 of 
the Constitution (see Youtube LLC Corporation Service Company and Others, 
App. No: 2014/4705, 29/5/2014, § 63; Yaman Akdeniz and Others, cited above, 
§ 48). 

In the case of Wikimedia Foundation Inc. and Others, cited above, the applicants 
maintained that there had been a breach of the freedom of expression, stating 
that blocking of access to the entire website had constituted an interference not 
complying with the requirements of the democratic order of the society. In the 
present case, access to Wikipedia in its entirety was blocked due to the contents 
available on two URL addresses. In both contents, Turkey was described as one of 
the major external actors of the civil war in Syria. It was also claimed therein that 
Turkey supported the opposition forces in Syria, including terrorist organizations, 
against the current regime. The Constitutional Court, sitting as a Plenary 
Court, considered firstly that the blocking of access to Wikipedia in Turkey has 
constituted an interference not only with the freedom to disseminate information 
and thoughts enjoyed by the applicant in its capacity as the content provider but 
also with the Turkish users’ right to receive information and thoughts. 

Besides, the blocking of access has precluded discussion and consideration of 
the impugned contents by the Wikipedia users in Turkey, and also the active 
Wikipedia editors have been denied the opportunity to make adjustments and 
changes in, and to make contributions to, the contents. Regard being had to all 
these considerations, it has been concluded that the inferior courts failed to provide 
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relevant and sufficient grounds to demonstrate that the impugned restriction in 
the form of blocking access was justified by a “pressing need”. Considering 
also that in the current situation, the measure of blocking access has become 
permanent, such restrictions imposed for an indefinite period of time would clearly 
constitute a disproportionate interference with the freedom of expression, which 
is not compatible with the requirements of a democratic society. Consequently, 
the Plenary of the Constitutional Court has found a violation of the freedom of 
expression safeguarded by Article 26 of the Constitution (for further details see 
below, Annex 3, Case 5).   

(b) Cases related to the use of offensive expressions and hate speech in 
the internet  

In the case of Miyase İlknur and Others (App. No: 2015/15242, 18/7/2018), 
the Constitutional Court found a violation of the freedoms of expression and the 
press, safeguarded by Articles 26 and 28 of the Constitution, due to denial of 
access to online news. The said news concerned the allegation that dwellings were 
sold to certain bureaucrats and politicians at cost price within scope of the project 
which was not compatible with the policy of urban transformation. It is obvious 
that the impugned news pertains to the use of public funds and pursues the aim 
of informing public opinion. Undoubtedly, publication of certain claims as to the 
complainant, who was the governor of a province, through the news contributed to 
a debate of high public interest. The complainant requested denial of access to the 
website content, pursuant to Article 9 of Law No. 5651, maintaining that the news 
did not reflect the truth and harmed his honour and dignity. The magistrate judge, 
acknowledging his request, relied on the grounds that the news had been in breach 
of the presumption of innocence and the right to avoid defamation. In the order 
blocking access, it was indicated that the news exceeded the level of informing 
public opinion and impaired honour and reputation of the concerned individuals.  

In the present case, the Constitutional Court considered that the first instance court 
failed to demonstrate the need for urgent elimination of the alleged interference 
with honour and reputation without carrying out adversarial proceedings. An 
order blocking access to a publication content may be issued at the end of non-
adversarial proceedings only in cases where the unlawfulness and interference 
with the personal rights are apparent prima facie and where urgent redress of 
damages is necessary. Given the contents of the impugned news, it has been also 
observed that the incident did not reach the severity which would require recourse 
to the measure of denial of access to content pursuant to the relevant law. As a 
result, given all conditions of the present case, the grounds relied on in issuing 
an order for denial of access to a website, pursuant to Article 9 of Law No. 5651, 
without adversarial proceedings cannot be considered sufficient.
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In the case of Medya Gündem Dijital Gündem Yay. Tic. A.Ş. ([PA], App. No: 
2013/2623, 11/11/2015), recalling that the web-site reporting may be considered 
to be under the scope of the freedom of the press as long as it performs its 
role of “public watchdog” which is the fundamental function of the press, the 
Constitutional Court, sitting as a Plenary Court, underlined that the news report, 
subject-matter of the said application, has fulfilled this function and therefore, 
denial of access to the news report published by the applicant constituted an 
interference in the freedom of expression; and that stating in the news report that 
the decreases in prices of the company’s shares were found speculative cannot be 
accepted as a heavy insult which would constitute an arbitrary personal attack.

Noting that elimination of the probability of dissemination of thoughts which are 
of a particular concern to the public without relying on any justification amounts 
to “censorship”, the Constitutional Court has pointed out that the article subject-
matter of the application included commercial statements particularly concerning 
the public and pursuing public interest and concluded that the interference in the 
present case was not necessary in a democratic society.

2. Changes in the scope of the freedom of expression and the legitimate 
restrictions

Important changes have been made after the Constitutional Court’s judgments 
especially on the blocking of access to websites. Indeed, the legislator has taken 
into consideration the Court’s assessments in these cases, as explained above. For 
instance, with the amendments of 2014 to the “Internet Law”, it has become more 
difficult to block entire websites in Turkey and it can only be authorized under 
specific conditions that have been clearly provided for in the relevant law (see 
Article 9 (4, 6) of the Law No. 5651). Also, as a new remedy, removing the content 
is introduced aside from blocking the access to the content, to be applied in case 
of reasonable doubt on the crimes listed under Law No. 5651 and committed via 
the internet (Article 8 (1) of the Law No. 5651). Through this law, it is aimed to 
protect the fundamental rights and freedoms of individuals, such as privacy rights, 
reputation and honor of others. In cases where two conflicted rights are at issue, 
in particular between the freedom of the press and the media and third parties’ 
rights, the Constitutional Court always tries to make a fair balance between those 
rights pursuant to the principles of proportionality and a pressing social need in a 
democratic society.
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Annex 1: List of cited legal provisions

Constitution 

Constitution of the Republic of Turkey
•    Articles 1, 2, 3, 4, 13, 14, 15, 25, 26, 27, 28, 29, 30, 31, 32, 64, 90, 130 (4) 

and 148 (3)

International Treaties 

European Convention on Human Rights
• Articles 10 and 53

Legislative Provisions Amending the Constitution 

Law No. 5170 Amending Certain Articles of the Constitution of the Republic of 
Turkey

Law No. 5982 Amending Certain Articles of the Constitution of the Republic of 
Turkey

Law No. 6216 on the Establishment and Rules of Procedures of the Constitutional 
Court

• Article 45 (1)

Legislative Provisions

Law No. 3713, Counter-Terrorism Law 
• Articles 6 and 7

Law No. 4721, Turkish Civil Code
• Articles 24 and 25

Law No. 5187, Press Law
• Articles 3, 14, 18, 19, 20, 21 and 24

Law No. 5237, Turkish Criminal Code
• Articles 125, 213, 214, 215, 216, 226, 267 (1), 299, 300, 301, 318 and 323
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Law No. 5275, Enforcement of the Punishments and Security Measures Code
• Article 62 (1, 3)

Law No. 5651, Regulation of Publications on the Internet and Suppression of 
Crimes Committed by Means of Such Publications 

•  Articles (2) (1) (f, m, s), 4 (2, 8), 5 (2, 6), 8 (1, 2, 4), 9 (1, 4, 6, 10), 9/A (1, 2, 
5, 8, 9) and Additional Article 4 (1, 3, 4, 8)  

Law No. 5809, Electronic Communications Law

Law No. 5816, Crimes Committed Against Atatürk
• Article 1

Law No. 6112, Establishment of Radio and Television Enterprises and Their 
Media Services

• Articles 8 and 32

Law No. 7201, Notification Law

Law No. 7226, Amending Certain Laws 
• Article 32

Law No. 7253, Amending the Law on Regulation of Publications on the Internet 
and Suppression of Crimes Committed by Means of Such Publications

Law No. 7258, Betting Activities Related to Soccer and Other Sports Matches 

Directives 

Regulation on the Administration of Penitentiary Institutions and Execution of 
Sentences and Security Measures (published in the Official Gazette No. 26131 
dated 6/4/2006)

• Article 43(1)(ı)

Directive on the Library and Bookcase of Penitentiary Institutions dated 12/7/2005
• Article 11 



738   Freedom of Expression: Experience of AACC Members

Annex 2: List of cited cases

1) Constitutionality Review
• CC, E.1963/16, K.1963/83, 8/4/1963 
• CC, E.1996/70, K.1997/53, 5/6/1997 
• CC, E.1997/19, K.1997/66, 23/10/1997 
• CC, E.2007/4, K.2007/81, 18/10/2007
• CC, E.2006/142, K.2008/148, 24/9/2008 
• CC, E.2009/59, K.2011/69, 28/4/2011 

2) Individual Applications
• Onurhan Solmaz (dec.), App. No: 2012/1049, 26/3/2013
• Adnan Oktar (2), App. No: 2013/514, 2/10/2013
• Adnan Oktar (3), App. No: 2013/1123, 2/10/2013
• Emin	Aydın, App. No: 2013/2602, 23/1/2014 
• Yaman Akdeniz and Others, App. No: 2014/3986, 2/4/2014 
• Sinem Hun, App. No. 2013/5356, 8/5/2014 
• Youtube LLC Corporation Service Company and Others, App. No: 

2014/4705, 29/5/2014 
• Abdullah Öcalan [PA], App No: 2013/409, 25/6/2014
• İlhan	Cihaner	(2), App. No: 2013/5574, 30/6/2014
• Nilgün Halloran, App. No: 2012/1184, 16/7/2014
• Özkan Kart, App. No: 2013/1821, 5/11/2014
• Fatih	Taş [GA], App. No: 2013/1461, 12/11/2014
• Ali Karatay, App. No: 2012/990, 10/12/2014
• İbrahim	Bilmez, App. No: 2013/434, 26/2/2015
• Tuğrul	Culfa, App. No: 2013/2593, 11/3/2015 
• Kamuran	Reşit	Bekir [PA], App. No: 2013/3614, 8/4/2015 
• Bejdar Ro Amed, App. No: 2013/7363, 16/4/2015
• Cem Mermut, App. No: 2013/7861, 16/4/2015
• Bekir	Coşkun [PA], App. No: 2014/12151, 4/6/2015
• Ali Gürbüz and Hasan Bayar, App. No: 2013/568, 24/6/2015
• Ali Gürbüz, App. No: 2013/724, 25/6/2015 
• Ali	Rıza	Üçer	(2) [PA], App. No: 2013/8598, 2/7/2015
• Mehmet Ayata (dec.), App. No: 2013/2920, 7/7/2015
• Tansel	Çölaşan, App. No: 2014/6128, 7/7/2015
• Fetullah Gülen [PA], App. No: 2014/12225, 14/7/2015
• Hüseyin Sürensoy, App. No: 2013/749, 6/10/2015
• Hurşit	Çetin (dec.), App. No: 2013/2610, 6/10/2015 
• Radyo	V.Y.	A.Ş., App. No: 2013/1429, 14/10/2015
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• Ergün Poyraz (2) [PA], App. No: 2013/8503, 27/10/2015
• Medya	Gündem	Dijital	Gündem	Yay.	Tic.	A.Ş.	[PA], App. No: 2013/2623, 

11/11/2015
• Erdener Demirel, App. No: 2013/1869, 2/12/2015
• Mehmet	Reşit	Arslan (dec.), App. No: 2013/750, 15/12/2015
• Ergin Atabey (dec.), App. No: 2013/8777, 16/12/2015 
• Murat Karayel (3) (dec.), App. No: 2013/5444, 6/1/2016 
• Hasan Güngör, App. No: 2013/6152, 24/2/2016
• Erdem Gül and Can Dündar [PA], App. No: 2015/18567, 25/2/2016
• N.B.B. [PA], App. No: 2013/5653, 3/3/2016
• Faik Özgür Erol, App. No: 2013/2719, 9/3/2016
• Mehmet	Reşit	Arslan	(4), App. No: 2013/2909, 9/3/2016
• Ahmet Temiz (5), App. No: 2013/8696, 10/3/2016
• Eren	Yıldız, App. No: 2013/8035, 13/4/2016
• Metin Yamalak (2), B. No: 2013/9450, 13/4/2016 
• Kamuran	Reşit	Bekir	(4), App. No: 2013/7644, 20/4/2016
• Vural	Nasuhbeyoğlu, App. No: 2013/6146, 17/2/2017
• Engin	Kabadaş, App. No: 2014/18587, 6/7/2017
• Özgür Sevgi Göral (1), App. No: 2014/12112, 4/10/2017
• Birsen Berrak Tüzünataç, App. No: 2014/20364, 5/10/2017
• Adem Talas [PA], App. No: 2014/12143, 16/11/2017
• Keleş	Öztürk, App. No: 2014/15001, 27/12/2017
• Şahin	Alpay [PA], App. No: 2016/16092, 11/1/2018
• Mehmet Hasan Altan (2) [PA], App. No: 2016/23672, 11/1/2018
• C.K. [PA] (dec.), App. No: 2014/19685, 15/3/2018
• Baskın	Oran, App. No: 2014/4645, 18/4/2018
• Eyüp	Hanoğlu, App. No: 2015/13431, 23/5/2018
• KAOS GL Cultural Research and Solidarity Association, App. No: 

2014/18891, 23/5/2018
• Mehmet	Doğan [PA], App. No: 2014/8875, 7/6/2018
• Miyase	İlknur	and	Others, App. No: 2015/15242, 18/7/2018 
• Kemal	Kılıçdaroğlu	(3), App. No: 2015/1220, 18/7/2018
• İbrahim	Kaptan	(2) (dec.), App. No: 2017/30723, 12/9/2018
• Hulusi Özkan, App. No. 2015/18638, 15/11/2018
• Metin	Yalçın, App. No: 2014/5959, 6/2/2019
• Deniz Benol and Others, App. No: 2014/18780, 7/2/2019
• Mehmet Murat Sabuncu [PA], App. No: 2016/50969, 2/5/2019
• Akın	Atalay [PA], App. No: 2016/50970, 2/5/2019 
• Önder	Çelik	and	Others [PA], App. No: 2016/50971, 2/5/2019
• Ahmet	Şık	(dec.) [PA], App. No: 2017/5375, 2/5/2019
• Murat Aksoy [PA], App. No. 2016/30112, 2/5/2019
• Ahmet Kadri Gürsel [PA], App. No: 2016/50978, 2/5/2019
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• Ayşe	Nazlı	Ilıcak [PA], App. No: 2016/24616, 3/5/2019
• Ali Bulaç [PA], App. No: 2017/6592, 3/5/2019
• Ahmet Hüsrev Altan [PA], App. No: 2016/23668, 3/5/2019
• Mehmet	Ali	Gündoğdu	and	Mustafa	Demirsoy, App. No: 2015/8147, 

8/5/2019
• Ayşe	Çelik, App. No: 2017/36722, 9/5/2019
• İlker	Deniz	Yücel, App. No. 2017/16589, 28/5/2019
• Metin Yalçın, App. No: 2014/5959, 6/2/2019
• Mehmet Aksoy, App. No: 2014/5433, 11/7/2019
• Erdal	İmrek, App. No: 2015/4206, 17/7/2019
• Zübeyde	Füsun	Üstel	and	Others [PA], App. No. 2018/17635, 26/7/2019
• Meki Katar [PA], App. No: 2015/4916, 3/10/2019
• Sırrı	Süreyya	Önder [PA], App. No. 2018/38143, 3/10/2019
• Wikimedia Foundation Inc. and Others, App. No: 2017/22355, 26/12/2019

3) International Courts

Judgments of the ECtHR:
• Handyside v. the United Kingdom, no. 5493/72, 24/9/1976
• Silver and Others v. the United Kingdom, nos. 5947/72, 6205/73, 7052/75, 

7061/75, 7107/75, 7113/75, 7136/75, 23/3/1983 
• T. v. the United Kingdom, no. 8231/78, 12/10/1983 
• Yankov v. Bulgaria, no. 39084/97, 11/12/2003 
• Hirst v. the United Kingdom (No. 2), no. 74025/01, 6/10/2005 
• Axel Springer AG v. Germany [GC], no. 39954/08, 7/2/2012
• Von Hannover v. Germany (no. 2) [GC], nos. 40660/08 and 60641/08, 

7/2/2012
• Hasan Uzun v. Turkey (dec.), no. 10755/13, 30/4/2013
• Koçintar v. Turkey (dec.), no. 77429/12, 1/7/2014
• Kaya and Others v. Turkey (dec.), no. 9342/16, 20/3/2018

Judgments of the Court of Justice of the European Union (CJEU):
• Judgment of 13 May 2014, Google Spain SL and Google Inc. v Agencia 

Española de Protección de Datos (AEPD) and Mario Costeja González, 
C‑131/12, EU:C:2014:317
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Annex 3: Summaries of significant cases

Identification
a) Country, b) Name of the Court, c) Date of the decision given, d) Reference 
number of the decision, e) Jurisdiction, f) Title of the decision

Case 1

Identification

a) Turkey, b) Constitutional Court of the Republic of Turkey c) 8 April 2015 d) App. 
No: 2013/3614 e) Individual Application f) Case of Kamuran	Reşit	Bekir

Headnotes

Recalling that, in principle, the prisoners have all of the fundamental rights and 
freedoms enshrined in the Constitution and, the prisoners’ freedom of expression 
is protected in this respect, the Constitutional Court has also underlined that the 
prisoner’s ability to reach the periodicals and non-periodicals falls into the scope 
of the norm sphere of the freedom of expression as a concrete reflection of the 
freedom of receiving and disseminating information and convictions.

Summary

The Facts

In the incident giving rise to the present individual application which was 
concluded by the General Assembly of the Constitutional Court on 8/4/2015, 
the applicant was a convict held in the F-Type High Security Closed Prison. 
In the article published on the Azadiya Welat Newspaper dated 12/11/2012 
(“Newspaper”) and entitled “manifestoya	şoreşe”, it was announced that Abdullah 
Öcalan had been preparing a defence consisting of five volumes and entitled 
“democratic society manifesto”; and that one section of the fifth volume entitled 
“Kurdistan Revolutionary Manifesto, the Kurdish Question and Democratic 
Nation Solution (Defending Kurds in the clamp of Cultural Massacre)” would 
be published as a column in the newspaper. As from the above-mentioned date, 
in 85 editions of the newspaper, certain parts of the above-cited book written by 
Abdullah Öcalan were published in Kurdish. 
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The Education Committee of the Prison (the Education Committee) decided that 
relevant parts of the said book be separately extracted from each edition of the 
newspaper upon the decision of the Diyarbakır Judge’s Office no. 3 for seizure and 
recalling of the relevant book; and that the remaining parts be handed out to the 
applicant if requested by him. 

The	Applicant’s	Allegations

The applicant has maintained that his freedom of expression has been breached 
as his access to the Azadiya Welat Newspaper sent to him was denied by the 
prison where he was held as a convict by means of extracting certain pages of the 
newspaper. 

The	Constitutional	Court’s	Assessment

While making its examination, the Court has primarily indicated that, in principle, 
the prisoners have all of the fundamental rights and freedoms enshrined in the 
Constitution and, the prisoners’ freedom of expression is protected in this respect. 
The Constitutional Court has also underlined that the prisoner’s ability to reach 
the periodicals and non-periodicals falls into the scope of the norm sphere of the 
freedom of expression as a concrete reflection of the freedom of receiving and 
disseminating information and convictions. 

Observing that, in the present incident, the applicant’s denial of access to 
newspaper to which he subscribed mainly resulted from the decisions of the 
Education Committee and the Execution Judge’s Office, the Court has noted that 
although the prohibition decision of the Diyarbakır Judge’s Office no. 3 did not 
directly result in the applicant’s access to the newspaper, it formed a basis for the 
decision of the Execution Judge’s Office. Accordingly, the Court has stated that 
the decisions of the Education Committee, the Execution Judge’s Office and the 
Diyarbakır Judge’s Office no. 3 must be reviewed jointly and as a whole within the 
scope of the applicant’s allegations.

The Court has underlined that in determination of the periodicals and non-
periodicals to be handed out to the prisoners in the prison, the prison 
administration must rely on Article 62 of the Law no. 5275 on the Execution of 
Penalties and Security Measures which sets out that access to periodicals and non-
periodicals which pose a threat to the prison security and obscene news reports, 
articles, photos and comments may be denied or restricted for the prevention of 
offence and maintenance of security and discipline. In this context, the Court has 
indicated the discretionary power vested in the prison administration is broad and 
that restrictions to be imposed on the freedom of receiving and disseminating 
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information and convictions must be interpreted in a broader manner.

Noting that supervision of the periodicals and non-periodicals to be handed out to 
the prisoners is important especially in the high security prisons for maintaining 
the order, security and discipline in the prisons, the Court has considered that 
the Education Committee should have taken into consideration the fact that the 
applicant was convicted of offences he had committed as a member of the PKK 
terrorist organization and assessed whether allowing certain parts of a book 
written by the leader of the terrorist organization to be available for the prisoners 
through a newspaper posed a risk to the security and discipline or not. However, 
the Court has also underlined that the interference in the right even under such a 
circumstance must be justified in a relevant and sufficient manner. 

The Court has observed that the sole justification given for the decisions taken by 
the Education Committee and the Sincan Execution Judge’s Office for extracting 
the pages of the Newspaper including certain parts of the prohibited book was the 
decision of the Diyarbakır Judge’s Office no. 3 on recalling of the extracted pages. 
Within this scope, the Court has emphasized that an assessment was made on the 
book, which was subject-matter of the decision on recalling of the Diyarbakır 
Judge’s Office no. 3, by the judgment of the Constitutional Court rendered in its 
plenary sitting on 25/6/2014; and that it was held there had been a breach of the 
right to freedom of expression guaranteed under Article 26 of the Constitution. 
In this judgment, it was also stated that upon the Constitutional Court’s judgment 
finding a violation, the Diyarbakır 2nd Magistrate Judge’s Office, the competent 
authority to review the prohibition decision of the Diyarbakır Judge’s Office no. 
3, had annulled the decision on recalling and seizure of the book by relying on the 
violation judgment.

Consequently, the Constitutional Court has referred to the judgment rendered in 
its plenary sitting on 25/6/2014 and the above-cited decisions of the Diyarbakır 2nd 
Magistrate Judge’s Office and held that the interference in the applicant’s freedom 
of expression was neither necessary in a democratic society nor proportionate and, 
thereby, there has been a breach of the freedom of expression.

Case 2

Identification

a) Turkey, b) Constitutional Court of the Republic of Turkey c) 4 June 2015 d) App. 
No: 2014/12151 e) Individual Application f) Case of Bekir	Coşkun
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Headnotes

The Constitutional Court, sitting as a Plenary Court, has emphasized that freedom 
of expression mainly guarantees the freedom of criticism and, therefore, the severe 
expressions used in the course of disclosure or dissemination of the opinions 
must be deemed natural; and that on the other hand, it must be taken into account 
that the freedom of political discussion is “the basic principle of all democratic 
systems”.

Summary

Facts

In the incident giving rise to the present application which was concluded by the 
Constitutional Court in its plenary sitting on 4/6/2015, the applicant is a columnist 
in a nationwide daily newspaper called “Cumhuriyet” (the Republic). The 
applicant penned an article entitled “Painted Stairs” in the issue of the newspaper 
dated 4/7/2013 on the protests of painting the stairs which started in Istanbul and 
spread nationwide. A criminal case was filed against the applicant on account of 
the said article with the allegation of “insulting	public	officers	who	were	working	
as a committee”. The Criminal Court of First Instance sentenced the applicant for 
the thoughts which he expressed in his article and subsequently decided to suspend 
the pronouncement of the judgment. 

The Applicant’s Allegations

The applicant has alleged that his punishment for the thoughts he expressed in the 
article has been a violation of his freedom of expression and freedom of the press. 

The	Constitutional	Court’s Assessment

The Constitutional Court has noted that Articles 26 § 1 and 28 § 1 of the 
Constitution impose no restriction on the freedom of expression with regards to 
the content; and that the freedom of expression applicable for both real and legal 
persons includes all forms of expression such as political, artistic, academic or 
commercial opinions and convictions. The Constitutional Court has found out that, 
in the present application, the interference in the applicant’s freedom of expression 
was a part of the measures aiming for the “protection of the reputation or rights of 
others”. The Court has recalled that its duty is to make an assessment on whether a 
fair balance was struck in a democratic society between the applicant’s freedom of 
expression and the protection of the reputation or rights of others. 
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Reminding that before the publishing of the said article in the newspaper, a series 
of social protests publicly known as “Gezi demonstrations” took place in June 
2013, the Court has indicated that the acts of painting staircases started in various 
places of Turkey for the alleged purpose of increasing the awareness on protecting 
the environment; and that on the date of incidents, some of the municipalities 
did not permit the act of painting staircases also called as “rainbow protest” and 
repainted staircases in their original colours. 

In the Court’s opinion, the article subject-matter of the application was penned as a 
part of the ongoing discussions in the press and media organs and political spheres 
on the date of the incidents. The applicant’s expressions that led to his conviction 
criticize waggishly the reactions by some municipal officials and politicians 
against the protest of painting the cities’ staircases initiated by individuals to 
draw attention in their way to the environmental problems subsequent to the 
incidents known as “Gezi demonstrations” which occupied the public agenda for 
quite a long period of time. Making a reference to news appearing in the media 
stating that colours of the General Assembly Hall of the Turkish Grand National 
Assembly, especially red colour of the seats, have a negative impact on the mood 
of the parliamentarians, the applicant has criticized that a colourful environment 
was not welcomed by the politicians. 

The Constitutional Court has emphasized that freedom of expression mainly 
guarantees the freedom of criticism and, therefore, the severe expressions used in 
the course of disclosure or dissemination of the opinions must be deemed natural; 
and that on the other hand, it must be taken into account that the freedom of 
political discussion is “the basic principle of all democratic systems”. 

Noting that the public authorities must tolerate the severest criticism directed 
towards them by virtue of the public power vested in them, the Constitutional 
Court has recalled that a sound democracy requires the supervision of a body 
exercising public power not only through judicial authorities but also by the 
nongovernmental organizations, media and press or other actors of the political 
sphere such as political parties. 

Likewise, tolerable limits of criticism towards politicians are wider than that of 
other individuals. Unlike other individuals, a politician intentionally makes each of 
his statements and actions open to the public, as well as other politicians’ scrutiny. 
That is why they must have a wider tolerance to criticism. Therefore, political 
expression must not be restricted unless there are compelling reasons.

In the Court’s opinion, although the probationary measure was applied in respect 
of the applicant upon the pronouncement of the suspension of judgment, the 
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applicant, who is a writer, would always face a risk of the execution of his 
sentences during this probation period. The anxiety for being subject to sanctions 
has an interruptive effect on people and, although the person concerned is likely 
to complete his period of probation without a new conviction, there is always a 
risk for the person under the effect of such anxiety to refrain from expressing his 
opinions or performing press activities. 

Consequently, the Court has stated that the interference in the applicant’s freedom 
of expression and the freedom of the press for the purpose of the “protection of 
the reputation or rights of others” was not necessary in a democratic society. The 
Court has accordingly held that the applicant’s freedom of expression and freedom 
of the press guaranteed under Articles 26 and 28 of the Constitution have been 
violated.

Case 3

Identification

a) Turkey, b) Constitutional Court of the Republic of Turkey c) 16 November 2017 d) 
App. No: 2014/12143 e) Individual Application f) Case of Adem Talas

Headnotes  

The Constitutional Court, sitting as a Plenary Court, found a violation of the 
freedom of expression due to imposition of a disciplinary punishment on a soldier 
in consequence of his complaint to the Prime Ministry Communication Centre (“the 
BIMER”).

Summary 

The Facts

The applicant serves as a non-commissioned officer in the Turkish Armed 
Forces (“the TAF”). After working in the Turkish General Staff Electronic 
Systems Command (“GES”) for approximately twenty years, he has been 
assigned to the Edirne 54th Mechanized Infantry Brigade Communications 
Electronics and Information Systems Division (“MEBS”) as a supply sergeant.

The applicant alleges that in the brigade where he has been assigned, besides his 
service as a supply sergeant, he has also been given responsibilities concerning 
the notebooks in the brigade; the buildings, lands and trees in the barracks; and 
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the LCD television, ammunition, gas station, boiler room, generator, dishwashing 
room and fuel purchasing-consuming in the nursery of the military lodgements. 
The applicant maintains that it is unfair. The applicant further argues that he has 
been punished many times due to the responsibilities given to him in an area 
where he does not have adequate information and skills; hence, he has been 
mentally depressed.

The applicant applied to the Prime Ministry Communication Centre (“the 
BIMER”) with a complaint petition in which he stated that: although he had 
expressed the difficulties he experienced in his new duty and his excuses in his 
defences, petitions of objection and appointment request forms, which he had 
submitted prior to the punishments imposed on him, he could not get any answer 
to some of these applications and that he could not get a positive answer to some 
of them; in addition, he stated that he was subjected to discrimination, that he was 
tortured, that although he had not been given any punishment during his twenty 
years in office, he was given many punishments for the last two years, that this 
situation affected his psychology and that this negative effect was also reflected to 
his family.

Thereupon, the applicant was given a warning punishment by his superior upon 
decision of the Edirne 54th Mechanized Infantry Brigade Electronics and Information 
Systems Division Command, on ground of “irregular application and complaint to 
the BIMER”.

The applicant’s petition against the punishment was dismissed by his superior.

The applicant maintains that pursuant to the Turkish Armed Forces Disciplinary 
Law no. 6413, he does not have a right to lodge an application with the court 
against the warning punishment in question.

The	Applicant’s	Allegations

The applicant has maintained that imposition of a warning punishment on him 
for his application to the BIMER in order to obtain his constitutional rights has 
violated his freedom of thought and opinion.

The	Constitutional	Court’s	Assessment

In brief, the Constitutional Court made the following assessments:

Article 26 of the Constitution safeguards the freedom of expression of “everyone”. 
Public officials, including soldiers, also enjoy the freedom of expression, like 
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all individuals. This freedom, however, is not absolute and may be subject to 
restrictions.

The disciplinary punishment imposed on the applicant due to expressing his 
complaints must be considered as an interference with his freedom of expression.

However, the interference with the freedom of expression must be provided by 
law and must be in conformity with the reasons mentioned in the relevant articles 
of the Constitution without infringing upon their essence, as well as it must not be 
contrary to the spirit of the Constitution and the requirements of the democratic 
order of the society and the secular republic and the principle of proportionality, 
which are set forth in Article 13 of the Constitution.

There is no matter regarding the legal ground and the legitimate aim of the 
interference with the applicant’s freedom of expression.

In the assessment as to whether the interference was in compliance with the 
requirements of the democratic order of the society, the reason of the applicant’s 
complaint, its legal and factual basis, the manner in which he complained, the 
probable comments he made in his complaint, its effect to the public institution 
and the punishment imposed on the applicant must be taken into account. The 
nature of the applicant’s public service and the specific position of the institution 
he is assigned, which is directly related to the national security, and the existence 
of the special rules regulating the internal order and hierarchical structure of the 
TAF must also be paid regard.

The Constitutional Court will consider the facts as a whole in order to determine 
whether a balance has been struck between the interference with the freedom 
of expression of the public officials of certain categories and their obligation to 
comply with the rules of military hierarchy to ensure that their expressions “are 
compatible with the institutional discipline”, “do not disclose any secret” and “are 
balanced”.

In addition to this, the existence of reasonable procedures in order to be able 
to discuss within the institution the issues brought to the BİMER and to notify 
them to the higher authorities, the extent to which the statement owner complied 
with these procedures and the extent to which the internal information would be 
disclosed to the public in the event of not complying with these procedures must 
be taken into consideration.

A soldier’s ability to express his personal or service related problems as a 
requirement of the rule of law is prescribed as a right in military laws, and the use 
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of this right has been regulated by adopting a certain method in military discipline 
and hierarchical order. In this scope, for military personnel, it is stipulated that 
complaints and requests must firstly be submitted to the superiors by the latter’s 
ranks in the framework of the Turkish Armed Forces Internal Service Law no. 
211, with the exception of the applications to be lodged with the Grand National 
Assembly of Turkey. In case of not complying with this procedure, a disciplinary 
punishment is required under Law no. 6413.

When the applicant’s petition of complaint is evaluated as a whole, it is seen that 
it contains his requests for help and expressions emphasizing his desperateness, 
rather than an aggressive style. The applicant, in particular, expressed that he 
faced unfairness in terms of the areas where the other military personnel were held 
responsible and the areas where he was held responsible, and tried to explain that in 
disciplinary punishments he was especially targeted, that his health problems were 
ignored and that his defence submissions were not taken into consideration. He was 
given disciplinary punishment for his acting contrary to the procedure of complaint.

It has been understood that the issues raised by the applicant can be solved by his 
superiors within the military structure; that they are not such complaints that might 
cause damage with respect to the military authorities or cause a loss of reputation 
on the part of them; that the BIMER to which the petition was submitted is a 
public institution; and that the content of the petition was not disclosed to the 
public.

In conclusion, it cannot be said that existence of certain procedures of complaint 
applicable to those who are within the military hierarchy and discipline and 
existence of disciplinary punishments in this respect are not necessary in a 
democratic society. However, regard being had to the points above and in the 
circumstances of the present application, it has been concluded that imposition 
of a “warning” punishment on the applicant on account of his sending a petition 
to the BIMER, which is a public institution affiliated to the Prime Ministry, as a 
result of his not being able to receive a response from his superiors concerning his 
complaint about his personal problems and certain unfair practices regarding his 
service was not a necessary interference in a democratic society.

Consequently, the Constitutional Court has found a violation of the applicant’s 
freedom of expression safeguarded by Article 26 of the Constitution.

The Constitutional Court awarded the applicant TRY 4.000 for non-pecuniary 
damages.
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Case 4

Identification

a) Turkey, b) Constitutional Court of the Republic of Turkey c) 3 October 2019 d) App. 
No: 2018/38143 e) Individual Application f) Case of Sırrı	Süreyya	Önder

Headnotes

The Constitutional Court, sitting as a Plenary Court, found a violation of the 
freedom of expression due to conviction of an MP for disseminating terrorist 
propaganda.

Summary 

The Facts 

The applicant was a Member of Parliament at the time of the events giving rise 
to his application when the Government had been conducting a long-standing 
democratic initiative process in the country in order to cease the terrorist acts. The 
applicant played an active role during this process in his capacity as a spokesman 
of a political party delegation. He delivered a speech addressing a crowd of people 
who attended the Newroz celebrations while the democratic initiative process 
was pending. Upon the criminal complaint filed against him for disseminating 
propaganda in favour of a terrorist organization during the gathering, the 
incumbent Chief Public Prosecutor’s Office issued a motion requesting that the 
applicant’s parliamentary immunity be lifted. The motion was submitted to the 
Grand National Assembly of Turkey (GNAT). In the meantime, the terrorist 
organization performed increased acts of violence by June 2015, thereby nullifying 
the endeavours to maintain the democratic initiative process. 

Provisional Article 20 was added to the Constitution by Article 1 of Law no. 
6718, which was adopted by the General Assembly of the GNAT. Accordingly, 
the motions referred to the authorities specified in the provisional article were 
exempted from the scope of parliamentary immunity set forth in Article 83 of 
the Constitution. Therefore, in June 2016 the investigation file underlying the 
motion against the applicant was sent to the chief public prosecutor’s office which 
indicted the applicant for having disseminated terrorist propaganda on account of 
his certain remarks. 

At the end of the proceedings before the assize court, the applicant was sentenced 
to 3 years and 6 months’ imprisonment for disseminating terrorist propaganda on 
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7 September 2018. He then appealed his conviction before the Regional Court of 
Appeal which dismissed, with final effect, his appeal on the merits.

The	Applicant’s	Allegations 

The applicant maintained that his freedom of expression had been violated due 
to his conviction of disseminating terrorist propaganda on account of his remarks 
during a gathering. 

The	Constitutional	Court’s	Assessment

The freedom of expression means an individual’s not being condemned on account 
of his views and convictions as well as his ability to freely express, explain, 
defend, convey to others and disseminate them. 

In the present case, the applicant’s conviction and imprisonment for disseminating 
terrorist propaganda on account of expressing his thoughts has explicitly 
constituted an interference with his freedom of expression. The impugned 
interference will be in breach of the freedom of expression, unless it complies with 
the conditions set out in Article 13 of the Constitution. 

In this regard, it must be assessed whether the impugned restriction complied with 
the requirements of being prescribed by law, being justified by one or more of the 
justified grounds and not being contrary to the requirements of the democratic 
order of the society and the principle of proportionality, which are stipulated in the 
Constitution and applicable to the present case. 

As noted in the Explanatory Note of the Council of Europe Convention on the 
Prevention of Terrorism, when considering whether any expression posed the 
danger that a terrorist offence might be committed, the nature of the addressee 
of the message, as well as the context in which the offence is committed shall 
be taken into account, and the significance and the credible nature of the danger 
should be considered in accordance with the requirements of domestic law. 

In the same vein, the European Court of Human Rights has in its several 
judgments concluded that description of the terrorist organization’s head as the 
“Kurdish leader” did not per se incite to violence. In its examination as to the 
remarks of similar nature, the Court of Cassation also considered that in cases 
where the accused chanted slogans in favour of the founder of the terrorist 
organization, place where the impugned act was performed, conditions and those 
addressees, the audiences and the question whether the impugned act had the 
potential of activating the audiences must be taken into consideration. 
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The issue needed to be ascertained is whether the controversial explanations -such 
as remarks describing the terrorist organization’s head as a leader and praising 
him- incited to violence within the historical context as well as the context of the 
impugned speech as a whole. It must be borne in mind that the impugned speech 
was delivered within a context serving the purpose of increasing and improving 
the possibilities of ceasing violent acts in the country and resolving social 
problems through democratic negotiation processes. Accordingly, the applicant’s 
remarks cannot be regarded as an incitement to violence. 

Another ground for the applicant’s conviction was the fact that he used the word 
“Kurdistan” in his speech. The meaning of the word “Kurdistan” can only be 
ascertained by considering it together with the expressions used throughout the 
speech as well as the specific circumstances in which the speech was delivered. 
Taken as a whole, in his speech, the applicant informed the crowd of the ongoing 
resolution process. Regard being had to the whole speech, it has been observed 
that in general a call was made for the continuation of the policies initiated with a 
view to resolving the problems through non-violent methods.

The first instance court that rendered the impugned decision concluded that the 
applicant “had	attempted	to	create	a	negative	perception	about	the	legitimate	and	
justified	counter-terrorism	operations	carried	out	by	the	Turkish	security	forces”. 
Regarding an expression as a terrorist propaganda without demonstrating that 
it had incited to violence, with an abstract reference to the fact that a perception 
had been tried to be created, cannot be accepted as a legal assessment. The first 
instance court made no explanation as to which remark of the applicant had led it 
to this conclusion.

Considering the historical context of the applicant’s speech, the objective meaning 
of the words used by him and the entire speech as a whole, it has not been 
concluded that the applicant had supported the violent and threatening methods 
of the terrorist organization with a view to inciting others to commit the same 
offences.

In the circumstances of the present case, the relevant authorities failed to 
demonstrate that the fact that the impugned speech was delivered at a mass 
meeting, it appeared on the media and continued to be published on the internet 
had negative consequences for the State and the society as well as had a significant 
effect on the State’s anti-terrorism activities.

It has been considered that regardless of the language and style used, the 
impugned speech mainly concerned the demand for the successful conduct and 
termination of the ongoing resolution process at the material time. Accordingly, 
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it is not acceptable that the applicant had delivered the relevant speech in order to 
enhance the political and social effectiveness of a terrorist organization, to make 
his voice heard to the masses, to establish the conviction that it was impossible to 
overcome the organization and that it could achieve its aim as well as to increase 
the sympathy of the people for the organization thereby seeking to provide the 
active support of the people.

It is obvious that the public authorities interfering with the remarks of the 
applicant who was an elected Member of the Parliament and an important actor of 
the ongoing resolution process at the material time had a very narrow margin of 
appreciation and that much more rigorous assessments were needed to be made.

The first instance court failed to provide relevant and sufficient reasons to justify 
that the applicant’s conviction served a pressing social need.

Consequently, the Court has found a violation of the freedom of expression 
safeguarded by Article 26 of the Constitution. 

Case 5

Identification

a) Turkey, b) Constitutional Court of the Republic of Turkey c) 26 December 2019 d) 
App. No: 2017/22355 e) Individual Application f) Case of Wikimedia Foundation Inc. 
and Others 

Headnotes 

The Constitutional Court, sitting as a Plenary Court, found a violation of the 
freedom of expression due to blocking of access to Wikipedia in Turkey, which is 
considered to be an online encyclopaedia and provides a considerable amount of 
information in every field, for not having provided relevant and sufficient grounds 
to demonstrate that the impugned restriction in the form of blocking access was 
justified by a pressing need.

Summary

The Facts

The Prime Ministry Directorate General for Security Affairs requested the 
Information Technologies and Communication Authority (“the Authority”) to 
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remove two contents available on the website, namely Wikipedia, which were 
considered to fall within the scope of cases	where	delay	is	deemed	prejudicial; to 
block access to these contents, if not removed; and to block access to the entire 
website, if the latter option was not also available.

The Authority, approving the said request, decided to block access to the entire 
website as the contents were not removed and it was not technically possible to 
block URL-based (content) access. The magistrate judge approved the decision 
issued by the Authority and dismissed the subsequent challenges in this regard. 
Thereupon, Wikimedia Foundation Inc., owner of the relevant website, and some 
of the users lodged an individual application. The applicant Wikimedia Foundation 
Inc. claimed that the voluntary Wikipedia editors made extensive changes on 
the impugned texts and thus the order for the blocking of access was no longer 
justified.

The	Applicants’	Allegations

The applicants maintained that there had been a breach of the freedom of 
expression, stating that blocking of access to the entire website had constituted an 
interference not complying with the requirements of the democratic order of the 
society.

The	Constitutional	Court’s	Assessment

It should be demonstrated with relevant and sufficient grounds that the interference 
through the blocking of access to Wikipedia, which is considered to be an online 
encyclopaedia and provides a considerable amount of information in every field, 
has been necessary in a democratic society in order to ensure that the freedom to 
impart and receive information is not infringed.

In the present case, access to Wikipedia in its entirety was blocked due to the 
contents available on two URL addresses. In both contents, Turkey was described 
as one of the major external actors of the civil war in Syria. It was also claimed 
therein that Turkey supported the opposition forces in Syria, including terrorist 
organizations, against the current regime.

Given the texts made available via URL addresses, it appears that the allegations 
specified therein are mainly based on the news in national and international press. 
In spite of the blocking of Wikipedia in order to deny access to the impugned 
contents, almost all of the resources referenced by the contents are still available 
on the internet. 
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It should be primarily noted that the order, issued under Article 8/A of Law no. 
5651, which allows for removing, and/or blocking of access to, a certain online 
content is an exceptional means to be applied only in case of urgent necessity. 
Access to Wikipedia has been blocked by resorting to this exceptional means; 
however, neither the administrative authorities nor the inferior courts considered 
the issues to be taken into account in cases of the interferences under the relevant 
provision of the above-cited Law. The relevant authorities also failed to prove 
the causal link between the impugned contents and the reason underlying the 
impugned restriction as well as to demonstrate the existence of any case where 
delay is deemed prejudicial.

The law-maker cannot be expected to define, in every detail, the content and scope 
of statutory phrases, namely “maintaining	national	security	and	public	order	and	
prevention	of	offences”, which point to unforeseeable circumstances that cannot 
be formulated, by their very nature, in a comprehensive and concrete fashion. In 
this respect, interpretation of the above-cited phrases in a broader sense that would 
lead to arbitrary practices may be in breach of the freedom of expression. In the 
present case, the inferior courts failed to demonstrate any concrete grounds so as to 
justify the interference with the impugned contents on the ground of “maintaining	
national	security	and	public	order”. 

Besides, the challenge against the order for the blocking of access to the website 
was dismissed on the ground that the impugned contents “tarnished	the	State’s	
reputation”, in the absence of reasonable explanation as to why the contents 
were considered within this scope. The broad interpretation of the grounds 
for interference prescribed by law without establishing concrete links, which 
would lead to an impression of arbitrariness, leaves the individuals in a state of 
uncertainty and makes the relevant provision unforeseeable. The deterring effect 
caused thereby exerts an extensive and severe pressure not only on the applicants 
but also on large masses wishing to exercise their freedom of expression.  

Wikipedia declares that it may contain subjective information and that as everyone 
may put an entry on the platform, it may be even subject to malicious attempts. 
Thereby, it explicitly makes a warning to the effect that information provided by 
its contributors may not refer to undisputed or true facts. Wikipedia also states that 
the issues it has made available may become an objective content only through 
long-standing discussions and in time, which may take months and even years.

In the present case, following the order for the blocking of access to the website, 
the volunteer and impartial editors on Wikipedia have made comprehensive 
changes in the impugned texts, tried to reformulate their contents in a more 
objective and careful manner as well as removed certain contents -which were 
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found neither reliable nor verifiable- and the resources referenced by these 
contents. Thereby, a significant part of the allegations that Turkey had been 
providing support to radical formations has been also removed.   

The blocking of access to Wikipedia in Turkey has constituted an interference 
not only with the freedom to disseminate information and thoughts enjoyed by 
the applicant in its capacity as the content provider but also with the Turkish 
users’ right to receive information and thoughts. Besides, the blocking of access 
has precluded discussion and consideration of the impugned contents by the 
Wikipedia users in Turkey, and also the active Wikipedia editors have been denied 
the opportunity to make adjustments and changes in, and to make contributions to, 
the contents.

Regard being had to all these considerations, it has been concluded that the 
inferior courts failed to provide relevant and sufficient grounds to demonstrate that 
the impugned restriction in the form of blocking access was justified by a pressing 
need.

In the current situation, the measure of blocking access has become permanent. 
Such restrictions imposed for an indefinite period of time –also in consideration 
of the blanket ban on access to the entire website– would clearly constitute 
a disproportionate interference with the freedom of expression. It has been 
concluded that the impugned interference with the freedom of expression was not 
compatible with the requirements of a democratic society.

Consequently, the Constitutional Court has found a violation of the freedom of 
expression safeguarded by Article 26 of the Constitution.   
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Annex 4: Case statistics

Constitutional Review
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Individual Application
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18. Uzbekistan

Constitutional Court

Overview
Article 29 of the Constitution of Uzbekistan confers the right of everyone to 
freedom of thought, speech and belief. In accordance with this provision, everyone 
has the right to seek, receive and disseminate any information. Other particularly 
relevant constitutional provisions are those on the development of public life 
(Article 12) and mass media (Article 67). To develop Article 29 of the Constitution, 
more than twenty laws have been adopted, such as the Law “On Mass Media” and 
the Law “On Guarantees and Freedom of Access to Information”. Policy strategies 
and resolutions are also of importance. For example, the “Strategy of Action on 
Five Priority Directions for Development of the Republic of Uzbekistan in 2017-
2021” identifies a number of key information policies that are to be implemented. 
Also, one of the most important developments in the sphere of information was the 
adoption of the Resolution “On Further Measures to Ensure Independence of Mass 
Media and Development of the Press Services of State Bodies and Organizations” 
by the President of the Republic of Uzbekistan on 27 June 2019. Uzbekistan is a 
state party to the International Covenant on Civil and Political Rights (ICCPR). 
In terms of restrictions, Article 29 of the Constitution itself contains grounds for 
restrictions, such as for the preservation of the existing constitutional system and 
some other instances specified by law, and any state or other secret. Restrictions 
are also contained in relevant legislation, such as Article 6 of the Law “On Mass 
Media”. In terms of the impact of the internet, one of the most relevant pieces of 
legislation is the Law “On Informatization”.

Outline
I. Defining freedom of expression
II. Legitimate restrictions
III. Impact of the internet
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I. Defining freedom of expression

One of the most important human rights is the right to freedom of opinion and 
expression. Information, access to it, possibility of its analysis and operational 
use, dissemination are the main values and conditions of human development in 
modern society.

Article 29 of the Constitution of the Republic of Uzbekistan confers the right 
of everyone to freedom of thought, speech and belief. In accordance with this 
article, everyone has the right to seek, receive and disseminate any information, 
with the exception of directed against the existing constitutional system and other 
restrictions provided by law.

Freedom of opinion and expression may be restricted by law on the grounds of 
state or other secrets.

To develop this provision more than 20 laws have been adopted - “On Mass Media”, 
“On Guarantees and Freedom of Access to Information”, “On Principles and 
Guarantees of Freedom of Information”, “On Protection of Professional Activities 
of a Journalist”, “On Copyright and Related Rights”, “On Telecommunications”, 
“On Postal Service”, “On Radio Frequency spectrum”, “On Informatization”, “On 
Advertising” and others.

Moreover, according to Article 12 of the Constitution in the Republic of 
Uzbekistan, public life develops on the basis of a variety of political institutions, 
ideologies and opinions. No ideology can be established as a state one.

The Republic of Uzbekistan recognizes unconditional supremacy of the 
Constitution and laws of the Republic of Uzbekistan. The state, its bodies, 
officials, public associations and citizens act in accordance with the Constitution 
and laws.

Article 16 of the Constitution states that none of the provisions of the Constitution 
can be interpreted to the damage of rights and interests of the Republic of 
Uzbekistan. No law or other regulatory legal enactment may contradict the norms 
and principles of the Constitution.

According to Article 67 of the Constitution, mass media are free and act in 
accordance with the law. They are in the established manner responsible for 
accuracy of the information. Censorship is not allowed.
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In accordance with Article 93 of the Constitution, the President of the Republic 
of Uzbekistan acts as a guarantor of compliance with the rights and freedoms of 
citizens, Constitution and laws of the Republic of Uzbekistan.

In this context, particular emphasis should be put on the fact that leadership of 
Uzbekistan adheres to the principle of democratization of the information sphere, 
ensuring freedom of speech and access to information. The course of openness 
and increasing the role of mass media in the society, turning it into a real “fourth 
power”, designated by the President of the Republic of Uzbekistan, was originally 
laid down in the “Strategy of Action on Five Priority Directions for Development 
of the Republic of Uzbekistan in 2017-2021,” which identified the following key 
areas for implementing information country policies:

- establishing an open dialogue with the population, introducing 
accountability of officials to the population, strengthening confidence of 
the people in state power;

- ensuring openness of government agencies;
- developing of public control, strengthening the role of mass media;
- ensuring information security, timely counteraction to information threats.

One of the most important events in the information sphere was adoption by the 
President of the Republic of Uzbekistan of Resolution “On Further Measures to 
Ensure Independence of Mass Media and Development of the Press Services of 
State Bodies and Organizations” dated June 27, 2019, where establishment of a 
system of press services of state bodies was highlighted in order to ensure their 
even greater openness. As a result, about 400 press secretaries, who are advisers 
on the information policy of the heads of state bodies and other organizations, 
currently carry out information activities in Uzbekistan, their status is equated to a 
deputy head.

The measures taken allowed to saturate the information field of Uzbekistan with 
information about ongoing reforms and work of state bodies in this direction. So, 
today more than half of the news flow of information on the Internet is formed 
through the activities of the press services of state bodies.

At the same time, the national mass media and social networks, performing the 
function of public control, began to pay attention to reporting on the progress 
of reforms and, thereby, to help identify and resolve issues of concern to the 
population, which allowed government agencies to take operational measures to 
eliminate shortcomings in their work.

A dynamic expansion of the information space of Uzbekistan is also observed. In 
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particular, over the past three years, the number of registered media has increased 
by 251 and amounted to 1,765, of which 562 are online media.

As a result of the above measures, the republic information field is characterized 
by openness and gradual transformation of the media into a “fourth power”. The 
Republic of Uzbekistan rose from 169th to 160th place in the rating of freedom of 
speech, announced by organization “Reporters without Borders”.

In the annual report of the OSCE Representative on Freedom of Mass Media, A. 
Desir, presented on November 21, 2019 to the OSCE Permanent Council, for the 
first time, there was no criticism in the field of ensuring freedom of speech, but 
rather, a positive assessment was given to the ongoing reforms in Uzbekistan on 
development of the information sphere.

Constitutional guarantees of freedom of expression are also implemented in laws. 
For example, the main objectives of the Law of the Republic of Uzbekistan “On 
Principles and Guarantees of Freedom of Information” are to ensure compliance 
with the principles and guarantees of freedom of information, to exercise the right 
of everyone to freely and conveniently search, get, research, disseminate, use and 
store information, as well as to ensure protection of information and information 
security of the individual, society and the state (Article 1).

In accordance with Article 8 of this Law, “the state shall protect everyone’s right 
to search, get, research, disseminate, use and store information. Restriction of 
the right to information is not allowed depending on gender, race, nationality, 
language, religion, social origin, beliefs, personal and social status.

Bodies of state power and administration, self-government bodies of citizens, 
public associations and other non-governmental non-profit organizations and 
officials are obliged in the manner prescribed by law to provide everyone with 
the opportunity to familiarize themselves with information affecting their rights, 
freedoms and legitimate interests, create accessible information resources, and 
provide mass information users on the rights, freedoms and duties of citizens, their 
safety and other issues of public interest.”

Article 1 of the Law of the Republic of Uzbekistan “On Guarantees and Freedom 
of Access to Information” states that the purpose of the law is to regulate relations 
arising in the process of exercising constitutional right to freely and conveniently, 
get, research, transmit and disseminate information.

Article 4 of the Law of the Republic of Uzbekistan “On Informatization” states that 
the main directions of state policy in the field of informatization are as follows:
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- implementation of the constitutional rights of everyone to freely get and 
disseminate information, ensuring access to information resources;

- creation of a single information space of the Republic of Uzbekistan on 
the basis of information systems of state bodies, industry and territorial 
information systems, as well as information systems of legal entities and 
individuals;

- creating conditions for access to international information networks and 
global information Internet network;

- formation of state information resources, creation and development of 
information systems, ensuring their compatibility and interaction;

- setting up manufacturing of modern means of information technology;
- assistance in formation of a market for information resources, services 

and information technologies;
- stimulating development of software products;
- support and stimulation of entrepreneurship, creation of favorable 

conditions for attracting investments;
- training and professional development of personnel, stimulation of 

scientific research.

Section 11 of Law “On the Nationwide Discussion of Draft Laws” stipulates that 
in the course of a nationwide discussion of draft laws, citizens have the right to 
freely express their opinion on draft laws. During a nationwide discussion of draft 
laws, no one may be forced to express an opinion on draft laws.

These guarantees regarding the rights and freedoms of speech and information 
reflect the provisions of the International Bill of Human Rights.

It should be noted that article 19 of the Universal Declaration of Human Rights 
states that everyone has the right to freedom of opinion and expression; this right 
includes freedom to adhere freely to one’s beliefs and freedom to seek, get and 
disseminate information and ideas by any means and regardless of state borders.

This provision was further specified in the International Covenant on Civil and 
Political Rights. The Covenant establishes methods and ways of searching, 
disseminating and obtaining information, as well as the grounds for legal 
restriction of these rights.

Accordingly, this right may be limited to:
a) to respect the rights and reputation of others,
b) for protection of state security, public order, health or morality of the population.

These restrictions must be clearly established by the law.
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II. Legitimate restrictions

With regard to mass media, freedom of speech and expression is exercised in 
the form of the right of everyone to speak in mass media, openly express their 
opinions and beliefs.

An open expression of one’s opinion is subject to restrictions and prohibitions 
established by Article 6 of the Law of the Republic of Uzbekistan “On Mass 
Media”, stipulating that use of mass media is prohibited for the purposes of:

- call for forcible change of the existing constitutional system, territorial 
integrity of the Republic of Uzbekistan;

- propaganda of war, violence and terrorism, as well as ideas of religious 
extremism, separatism and fundamentalism;

- disclosure of information constituting state secrets or other secret 
protected by the law;

- dissemination of information inciting national, racial, ethnic or religious 
hatred;

- propaganda of narcotic drugs, psychotropic substances and precursors, 
unless otherwise provided by law;

- pornography propaganda;
- other activities involving criminal and other liability in accordance with 

the law.

It is prohibited through the mass media to defame honor and dignity or business 
reputation of citizens, to interfere in their private life. 

It is prohibited to publish materials of inquiry or preliminary investigation without 
the written permission of a prosecutor, investigator or inquiry officer, precede 
results of a particular case before the court makes a decision or otherwise influence 
the court before its decision comes into force.

Mass media, in accordance with the law, have the right to search, get, disseminate 
information and are responsible for objectivity and reliability of the information 
distributed in the prescribed manner. 
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III. Impact of the internet

It should be noted that the Constitution of the Republic of Uzbekistan, Law “On 
Principles and Guarantees of Freedom of Information” secure guarantees of 
rights to search, request, get, research, disseminate, use and store information. In 
accordance with the laws adopted in recent years - “On openness of the activities 
of state authorities and government”, “On e-government” - state bodies, public 
associations are obliged to provide everyone with the opportunity to familiarize 
themselves with information affecting their rights, freedoms and legitimate 
interests.

However, freedom of access to information cannot be absolute, especially if it 
affects such important concepts as public security, honor and dignity of people. It 
is simply impossible to do without restrictions.

For example, Law of the Republic of Uzbekistan “On Informatization” states that 
the owner of a website and website page, including a blogger, must not allow use 
of own website and website page on the world’s Internet information network for 
placing publicly available information in order to:

- call for violent change of the existing constitutional system, territorial 
integrity of the Republic of Uzbekistan;

- propagandize war, violence and terrorism, as well as ideas of religious 
extremism, separatism and fundamentalism;

- disclose information constituting state secrets or other secret protected by 
law;

- disseminate information that incites national, racial, ethnic or religious 
hatred, as well as discrediting honor and dignity or business reputation of 
citizens, allowing interference in their private lives;

- propagandize narcotic drugs, psychotropic substances and precursors;
- propagandize pornography;
- commit other actions entailing criminal and other liability in accordance 

with the law.  

The owner of a website or website page, including a blogger, is obliged to verify 
accuracy of the publicly available information before posting it on his/her website 
or website page on Internet World Wide Network, on which publicly available 
information is posted, as well as immediately delete information in case of 
establishing its inaccuracy.
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Violation of these requirements entails liability in accordance with the legislation 
of the Republic of Uzbekistan.

Moreover, in Article 21 of the Law of the Republic of Uzbekistan “On 
Informatization”, governmental bodies, legal entities and individuals may include 
their information systems in international information networks and in global 
Internet information network in the manner prescribed by law. 

The global Internet is a powerful information datastream, which, unfortunately, 
carries not only creation. According to the report of the UN Special Rapporteur on 
promotion and protection of the right to freedom of opinion and expression, Frank 
La Rue (May 16, 2011), right to access the Internet is an inalienable human right. 
And this is true, because we are all part of the information society, and information 
today has become a determining factor in development. At the same time, it is 
indicated that this right, like any other human right, can be limited in certain cases, 
since no right can be unlimited, if only because it inevitably affects the rights of 
others.

It is important to note that in Uzbekistan websites and pages of bloggers are not 
registered, as in some countries. But they can apply to the registration authority 
for their registration as a media, which allows them to take full advantage of 
privileges, guarantees and opportunities provided for by the legislation for mass 
media and journalists.

Today in Uzbekistan there are about 22 million users of instant messengers and 
social networks, as well as about 200 active bloggers who have up to 172 thousand 
readers.
 
Access to websites in Uzbekistan can be limited only in one case - if the owner 
of the website, including a blogger, in violation of the Law on Informatization, 
allows the website to be used for calling for forcible change of the existing 
constitutional system, territorial integrity of the country; propaganda of war, 
violence and terrorism, as well as the ideas of religious extremism, separatism 
and fundamentalism, for dissemination of information that incites national, racial, 
ethnic or religious hatred, as well as discrediting honor and dignity or business 
reputation of citizens, allowing interference in their private lives, etc.  

The legislation also establishes responsibility of journalists for accuracy of 
information. Thus, Law “On Protection of Professional Activities of a Journalist” 
along with the rights sets forth the duties of a journalist to verify accuracy of 
prepared materials and provide objective information, to adhere to the principle 
of presumption of innocence, to observe the rules of professional ethics of 
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journalists, to respect rights and freedoms, honor and dignity of any individual. A 
journalist cannot use professional information for personal purposes, publish facts 
about private life of an individual, or use audio and video recording means without 
consent of the source of information or author.

And this is absolutely correct, especially in context of globalization, formation 
of the information society, when the issues of observing the rights and legitimate 
interests of citizens to protect themselves from encroachments on their honor and 
dignity, and interference in private life are of particular relevance. The legislation 
of Uzbekistan stipulates norms aimed at ensuring the rights of citizens and 
legal entities to protect their business reputation, penalties for libel and insult as 
dissemination of knowingly false information discrediting honor and dignity of a 
person. Freedom of expression cannot be greater than the human right to respect 
for honor and dignity. These norms of the legislation of Uzbekistan are fully 
consistent with international legal acts and experience of other democratic states 
of the world.

In general, the guarantee of the right to freedom of expression, protected by law, is 
an integral part of a democratic rule of the law. It provides pluralism and breadth 
of views, and the full participation of citizens in the democratic process.
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